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wtsong  t.  seaboard  air  line  rt. 

1.  Lawi  or  Geoboia — ^Mastke  ak»  Seevakt — NoKsurr — ^Appuaitcbi. — 
Under  the  Code  of  Georgia  providing  that  a  servant  cannot  recoyer 
for  defect  in  appliances  of  which  he  knew  or  had  equal  means  with 
master  of  knowing  and  requiring  him  to  use  due  diligence  to  ascertain 
defects,  there  is  some  evidence  here  to  show  that  the  lubricator  may 
have  had  defects^  loiown  to  the  master  which  the  servant  d^d  not 
know,  did  not  have  equal  means  of  loiowing  with  the  master,  and 
could  not  have  ascertained  by  ordinary  care. 

9,  PviriTivB  Damages. — ^Proof  that  a  lubricator  exploded  because  of  a 
defective  glass,  in  that  it  was  not  sufficient  to  sustain  the  steam  pres- 
sure, that  a  newer  and  better  one  had  been  recently  introduced,  but 
not  in  general  use^  that  the  glass  was  of  the  highest  quality  and  had 
been  in  general  use  for  a  long  time,  will  not  warrant  a  verdict  for 
punitive  damages. 

1—74 
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S.  Mabtbe  akd  Seevakt — Appliances. — ^Thb  Geoboia  Code  requires  a 
servant  to  show  affirmatively  as  a  condition  of  recovery  for  injury 
from  defective  appliances  that  he  could  not  have  known  of  the  de- 
fect by  exercise  of  ordinary  care. 
4.  Replt — SuBEEBUTTAL. — EvmBXCE  by  defendant  in  surrebuttal  is  within 
discretion  of  trial  Judge,  and  not  admissible  unless  objection  be  made 
that  evidence  in  reply  sought  to  be  replied  to  was  not  in  reply. 

Before  KtuGH^  J.,  Abbeville,  special  May  term,  1905. 
Reversed. 

Action  by  Rufus  C  Wysong  against  Seaboard  Air  Line 
Railway.     From  judgment  for  plaintiff,  defendant  appeals. 

Messrs.  J.  L.  Glenn,  JVm.  P.  Greene  and  Frank  B.  Gary, 
for  appellant. 

Mr.  Greene  cites :  Proof  is  that  plaintiff  was  using  an  ap- 
pliance known  by  him  to  be  defective  and  under  laws  of  Get. 
he  could  not  recover:  117  Ga.,  47 ;  70  Ga.,  566 ; ;  88  Ga., 
225 ;  68  Ga.,  699 ;  42  S.  E.,  737 ;  Elliott  on  R.  R.,  Sec  1293 ; 
29  S.  W.,  544.  The  trial  Judge  should  have  charged  that 
the  evidence  did  not  warrant  punitive  damages:  69  S.  C, 
463;  60  S.  C,  67;  72  S.  C,  411.  Servant  cannot  recover 
under  Georgia  lam  for  injuries  from^  latent  defect  in  appXir- 
cnces,  if  he  had  equal  means  with  master  of  knowing  same: 
116  Ga.,  624. 

Mr.  Gary  cites:  Trial  Judge  should  have  granted  nonsuit 
as  to  the  cause  of  action  for  punitive  damages:  66  S.  C, 
256;  69  S.  C,  529;  72  S.C,  402.  Under  Georgia  law, 
knowledge  and  voluntary  use  of  defective  appliance  by  ser- 
tHtnt  defeats  recovery:  115  Ga.,  542,  934;  116  Ga.,  441. 
Cartlege  v.  Mfg.  Co.,  120  Ga. ;  58  Ga.,  490;  55  Ga.,  133 ;  50 
Ga.,  465. 

Messrs,  BUis  G.  Graydon  and  Wm^  N.  Graydon,  contra. 
The  former  cites :  It  is  duty  of  master  to  select  and  furnish 
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proper  appliances:  15  S.  C,  443;  18  S.  C,  262,  276;  61 
S.  C,  468.  Eznl  intent  may  be  inferred  from  doing  an  act 
recklessly  and  wantonly:  60  S.  C,  67;  70  S.  C,  1;  72  S. 

e„i, 

^  Mr.  Wm.  N.  Graydon  cites:  The  rules  of  evidence  to  he 
applied  in  trial  of  a  case  are  those  of  the  lex  fori:  22  Ency., 
2  ed.,  1383,  1384,  1385;  13  Pet.,  378;  106  U.  S.,  124;  154 
U.  S.-,  190;  1  Rich.  Eq.,  187.  Where  the  testimony  is  close 
to  the  dividing  line  it  is  error  to  charge  there  is  no  evidence 
to  support  an  issue:  65  S.  C,  123,  440;  72  S.  C,  266;  36 
S.  C,  493.  Evidence  in  surrebutted  properly  ruled  out :  26 
S.  C,  148 ;  2  McC,  161 ;  3  Wait.  Prac,  124.  Punitive  dawr 
ages  are  given  to  punish  defendant  and  to  deter  others:  13 
Gyc,  106;  61  S.  €.,  303;  62  S.  C,  344;  35  S.  C,  493;  34 
S/C.;311. 

:  April  2,  1906.    The  opinion  of  the  Court  was  delivered  by 

*"  Mr.  JtJSTiCE  Woods.  The  plaintiff  lost  an  eye  from  the 
explosion  of  a  glass  lubricator  attached  to  a  locomotive 
which  he  was  running  for  the  defendant  railroad  company  as 
engine-man.  He  recovered  judgment  for  damages  on  the 
following  allegations  of  breach  of  duty  on  the  part  of 
defendant :  "Thjit  the  said  defendant  did  not  use  due  care  in 
selecting  for  the  use  of  the  plaintiff  on  the  said  engine  a 
suitable  and  safe  lubricator,  but  on  the  contrary,  with  gross 
negligence,  carelessness,  wilfulness,  wantonness  and  reck- 
lessness, selected  for  the  use  of  the  plaintiff  and  furnished 
the  said  engine  with  an  unsuitable,  defective  and  unsafe  lub- 
ricator, it  being  unsuitable,  defective  and  unsafe  in  the  fol- 
lowing particulars,  to  wit : 

"a.  In  that  the  aforesaid  glass  tubes  of  the  said  lubricator 
were  not  thick  enough  and  strong  enough  to  withstand  the 
steam  pressure  of  about  two  hundred  and  ten  pounds  to  the 
square  inch  placed  thereon,  and  the, said  defendant  might 
by  .the  exercise  of  due  care  have  known  and  did  know  that 
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the  said  glass  tubes  were  not  thick  enough  and  strong 
enough  to  withstand  the  said  steam  pressure. 

''b.  In  that  the  said  glass  tubes  of  the  said  lubricator  were 
not  each  molded  in  a  solid  piece,  but  were  made  by  filing 
them  off  from  long  pieces  of  water  tubes,  thus  leaving  the 
ends  uneven  and  easy  to  break  by  the  enormous  steam  press- 
sure  necessarily  placed  upon  them,  and  the  said  defendant 
might  by  the  exercise  of  due  care  have  known  and  did  know 
that  the  said  glass  tubes  on  the  said  lubricator  were  not 
properly  made  and  that  they  were  defective,  unsafe  and  dan- 
gerous to  the  plaintiff. 

^'That  the  said  defendant  well  knew  that  the  said  lubri- 
cator was  defective  and  unsafe,  an  explosion  similar  to  the 
one  hereinafter  described  having  occurred  with  it  before  the 
time  hereinafter  mentioned,  but  the  plaintiff  did  not  know 
it  was  either  defective  or  unsafe  until  after  he  received  the 
injury  hereinafter  mentioned." 

The  accident  having  happened  in  the  State  of  Georgia,  it 
is  agreed  by  both  parties  that  their  rights  and  liaUlities  are 
fixed  by  the  following  sections  of  the  Georgia  Code: 

No.  2323.  Injury  by  co-employee.  "If  the  person  in- 
jured is  himself  an  employee  of  the  company,  and  the  damage 
was  caused  by  another  employee,  and  without  fault  or  negli- 
gence on  the  part  of  the  person  injured,  his  employn^nt  by 
the  company  shall  be  no  bar  to  his  recovery." 

No.  2611.  Duty  of  Master.  "The  master  is  bound  to 
exercise  ordinary  care  in  the  selection  of  servants,  and  not  to 
retain  them  after  knowledge  of  incompetency;  he  must  use 
like  care  in  furnishing  machinery  equal  in  kind  to  that  in 
general  use,  and  reasonably  safe  for  all  persons  who  operate 
it  with  ordinary  care  and  diligence.  If  there  are  latent  de- 
fects in  machinery,  or  dangers  incident  to  an  employment 
unknown  to  the  servant,  of  which  the  master  knows,  or 
ought  to  know,  he  must  give  the  servant  warning  in  respect 
thereto." 

No.  2612.  Duty  of  Servant.  "A  servant  assumes  the 
ordinary  risks  of  his  employment,  and  is  bound  to  exercise 
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his  own  skill  and  diligence  to  protect  himself.  In  suits  for 
injuries  arising  from  the  negligence  of  the  master  in  failing 
to  comply  wth  the  dutes  imposed  by  the  preceding  section,  it 
must  appear  that  the  master  knew  or  ought  to  have  known 
of  the  incompetency  of  the  other  servant,  or  of  the  defects 
or  danger  in  the  machinery  supplied ;  and  it  must  also  appear 
that  the  servant  injured  did  not  know  and  had  not  equal 
means  of  knowing  such  fact,  and  by  the  exercise  of  ordinary 
care  could  not  have  known  thereof." 

The  exceptions  alleging  error  in  refusing  to  grant  a  mo- 
tion for  nonsuit  cannot  be  sustained  even  under  the  Georgia 
statute.     As  there  is  to  be  a  new  trial,  we  refrain  from  any 
analysis  of  the  testimony,  but  there  was  some  evi- 

1  dence  of  defects    in    the    lubricator   to   which   the 
explosion  might  be  attributed,  and  these  defects  were 

of  sudi  character  that  the  jury  might  infer  they  should  have 
been  known  to  the  defendant,  and  yet  that  the  plaintiff  did 
not  know  of  them  and  did  not  have  equal  means  with  the 
defendant  of  knowing  them,  and  could  not  have  known  them 
by  the  exercise  of  ordinary  care.  The  plaintiff  might  have 
known  at  the  time  of  the  accident  there  was  a  better  lubrica- 
tor in  use  or  that  a  shield  would  have  made  the  lubricator 
absolutely  safe,  but  the  Court  could  not  say  as  a  matter  of 
law  his  suit  should  fail  for  this  reason,  because  at  the  time, 
even  exercising  the  caution  of  a  prudent  man,  he  might  have 
regarded  the  lubricator  reasonably  safe.  The  servant  in  this 
regard  is  charged  with  no  greater  diligence  and  prudence 
than  that  which  is  exacted  of  the  master.  Nor  can  the  Court 
say  as  a  matter  of  law  that  the  plaintiff  because  he  used  the 
lubricator  had  equal  means  with  the  defendant  who  fur- 
nished it  of  knowing  any  defects  in  it.  These  were  all 
questions  for  the  jury. 

A  careful  scrutiny  of  the  entire  case,  however,  fails  to  dis- 
close any  basis  for  punitive  damages.     Lubricators  like  this, 
it  was  admitted  on  all  hands,  had  been  in  general  use  for  a 
long  time,  and  the  new  and  improved  bull's-eye  t3rpe 

2  had  been  introduced  only  a  short  time  before  the  acd- 
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dent,  and  was  not  in  general  use.  The  evidence  was  undis- 
puted that  the  glass  of  which  the  lubricator  was  made 
was  of  the  highest  quality.  While  there  was  some  evi- 
dence that  the  defendant  had  lubricators  cut  from  long  tubes, 
and  that  this  made  the  ends  rough  and  less  capable  of  resist- 
ing the  pressure  to  which  they  were  subjected  than  lubrica- 
tors with  smooth  ends,  and  that  the  glass  was  too  thin  to 
resist  the  pressure ;  yet  all  this  was  a  matter  of  opinion  only 
and  the  evidence  clearly  shows  there  was  reasonable  ground 
for  the  defendant  to  entertain  a  different  view  as  to  the 
quality  and  fitness  of  the  lubricator  and  r^ard  it  reasonably 
safe.  There  was  nothing  to  show  conscious  failure  to 
observe  due  care,  and  the  Circuit  Court  erred  in  refusing  to 
charge  the  jury  there  was  no  evidence  of  wilfulness,  wanton- 
.ness  or  recklessness  which  would  entitle  the  plaintiff  to  puni- 
tive damages.  It  follows  all  the  exceptions  to  the  other  por- 
tions of  the  charge  relating  to  punitive  damages  must  also 
be  sustained. 

Any  detailed  discussion  of  the  numerous  exceptions  to  the 
•charge  of  the  Circuit  Judge,  alleging  errors  in  failing  prop- 
erly to  distinguish  between  the  laws  of  Georgia  and  South 
Carolina,  would  be  useless  and  would  unreasonably  extend 
this  opinion. 

While  the  charge  would  probably  have  been  clearer,  if  it 
had  been  merely  a  statement  of  the  law  of  Georgia  applica- 
ble to  the  case,  without  any  attempt  to  indicate  the  differ- 
ence between  it  and  the  law  of  this  State,  the  follow- 
3  ing  extract  from  the  charge  will  show  that  the  jury 
were  correctly  instructed  as  to  the  Georgia  statute  fix- 
ing the  rights  and  liabilities  growing  out  of  the  relation  of 
master  and  servant,  except  in  one  particular:  "Now,  in  this 
case,  like  all  cases  in  Court,  the  burden  is  on  the  plaintiff  to 
prove  the  facts,  where  the  facts  are  denied,  upon  which  he 
relies  to  recover,  and  if  he  relies  upon  the  failure  of  the  em- 
ployer, the  railroad  company,  to  furnish  a  suitable  and  safe 
appliance,  he  must  show  that  the  appliance  was  not  suitable 
and  safe,  and  go  further  than  that,  and  show  that  the  rail- 
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road  company  either  knew,  or  ought  to  have  known,  that  it 
^as  defective  and  dangerous.  And  he  must  still  go  further, 
under  the  law  of  Georgia,  and  show  that  he  was  ignorant, 
as  he  alleges  in  the  complaint  that  he  was,  of  the  defect  or 
danger,  and  that  he  had  not  equal  means  with  the  defendant 
of  knowing  that  the  appliance  was  defective  or  dangerous. 
That  is  the  burden  upon  the  plaintiff  to  prove,  and  if  he  has 
established  those  facts  by  the  preponderance  of  the  evi- 
dence, then  he  is  entitled  to  recover  damages  for  his 
injuries.  On  the  other  hand,  if,  as  alleged  in  the  answer,  it 
appears  that  the  plaintiff  either  knew,  or  had  equal  means  of 
knowing  with  the  railroad  company,  that  the  appliance  was 
defective  or  dangerous,  and  went  on  and  used  it,  regardless 
of  that  knowledge,  then  that  would  defeat  his  right  to  recover 
from  the  railroad  company  in  damages  for  his  injuries.  But 
if  it  appears  by  the  preponderance  of  the  evidence  that  the 
picdntiff  failed  to  use  ordinary  skill  and  diligence  as  the  law 
of  the  State  of  Georgia  requires  him  to  use,  and  that  he  ^ras 
injured  by  reason  of  his  failure  to  use  his  skill  and  diligence, 
and  that  his  injury  resulted  because  of  his  failure  to  be  skill- 
ful and  diligent,  then  that  would  defeat  his  right  to  re- 
cover." It  is  apparent  from  the  sentence  we  have  italicized 
the  Circuit  Court  placed  on  the  defendant  the  burden  of 
showing  that  the  servant  did  not  use  ordinary  care  in  dis- 
covering any  defect  in  the  machinery ;  whereas,  the  Georgia 
statute  requires  that  it  should  affirmatively  appear  as  a  con- 
dition of  recovery  that  the  servant  could  not  have  known  of 
the  defect  by  the  exercise  of  ordinary  care.  Delay  v.  Ry. 
Co.,  115  Ga.,  934;  Western  &  A,  R,  R.  Co.  v.  Moran,  116 
Ga.,  441 ;  Manchester  Mfg.  Co.  v.  Polk,  115  Ga.,  542.  This 
was  an  erroneous  instruction  on  a  vital  issue  in  the  cause. 

The  ninth  exception  is  as  follows:  "Because  his  Honor 
erred  in  refusing  at  the  close  of  plaintiff's  testimony  in  reply, 
to  allow  the  defendant  to  offer  in  evidence  the  papers  con- 
taining reports  of  the  plaintiff  on  the  condition  of  his 
4    engine  prior  to  the  accident,  when  it  is  submitted 
that  plantiff  having  gone  on  the  stand  in  reply  and 
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testified  that  he  had  never  had  a  lubricator  to  break  on  engine 
No.  679,  it  was  competent  for  the  defendant  to  rebut  such 
testimony  by  offering  in  evidence  his  reports  as  to  the  same 
made  to  the  company  prior  to  the  accident.  It  is  submitted 
that  his  Honor  abused  his  discretion  in  this  regard  in  not 
allowing  such  testimony,  and  it  is  further  submitted  that  he 
was  in  error  in  holding  that  such  testimony  was  not  compe- 
tent." No  objection  was  made  to  the  evidence  referred  to  in 
the  exception  on  the  ground  that  it  was  not  in  reply,  and  it 
was  not  an  abuse  of  discretion  to  refuse  to  allow  the  defend- 
ant to  introduce  further  evidence  on  the  point. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  reversed,  and  that  the  cause  be  remanded  to 
that  Court  for  a  new  trial. 


NEWELL  T.  TAYLOR- 

1.  New  1%ial — Lease. — ^There  being  evidence  to  support  the  allegation 
that  a  lease  was  obtained  \sf  fraudulent  rq>resentatlons.  It  was  not 
error  to  refuse  a  new  trIaL 

f.  Lease. — EvniEircE  of  Paeol  Coktkact  for  rent  of  land  for  several 
jears  is  admissible  to  show  that  party  in  possession  was  holding 
under  6oiia  /ld#  claim  of  right  and  not  liable  for  punitive  dam- 
ages. 

8.  WirvEss— OoimAmcnoK — Nones.— It  is  not  reversible  error  to  per^ 
mit  a  witness  impeached  by  contrary  statement  without  notice^ 
where  the  impeaching  evidence  had  been  talcen  before  trial,  but  the 
rule  of  giving  notice  commended. 

4.  EvmEXCE — Pabol — ^Lease — Fbaud. — Statement  of  lessor  that  she  had 
only  executed  one  lease  is  not  prejudicial,  where  both  leases  in  ques- 
tion were  in  evidence,  and  there  was  no  issue  as  to  the  execution  of 
cither,  but  the  inue  was  as  to  the  invalidity  of  one  because  obtained 
by  fraudulent  rq>re8entations. 

Before  Frank  B.  Gary,  special  Judge,  Anderson,  Fall 
Term,  1904.    Affirmed. 
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Action  by  W.  H.  H.  Newell  against  C  H.  Taylor  and 
Sidney  Owinn.  From  judgment  for  defendants,  plaintiff 
appeals. 

Mr.  B.  F.  Martin,  for  appellant,  cites:  The  first  lease  is 
valid:  25  Ency.,  2  ed.,  1066;  22  L.  R.  A.,  297;  60  S.  C, 
400;  66  S.  C,  170;  18  Ency.,  2  ed.,  187;  Tiedeman  on  Real 
Prop.,  sec  213;  14  Ency.,  2  ed.,  106,  137,  et  seq.;  26  S.  C, 
275.  Contracts  being  in  writing  and  in  evidence  parol  evi- 
dence should  not  be  admitted  as  to  execution  and  contents: 
Green.  Ev.,  16  ed.,  sec.  87.  Verbal  contracts  of  lease  for 
more  than  one  year  are  void  under  statute  of  frauds:  Ab- 
bott's Trial  Ev.,  363 ;  60  S.  C,  373.  Such  error  cannot  be 
cured  by  instructions  to  jury:  Blashfield  on  Inst,  to  Juries, 
sec  206 ;  11  Ency.  P.  &  P.,  309 ;  32  Ohio  St.,  202. 

Messrs.  Brecuseale  &  Rucker,  contra,  cite :  Parol  evidence 
of  lease  properly  admitted  to  support  allegations  of  answer: 
60  S.  C,  399. 

April  3,  1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  The  plaintiff  in  this  action  alleges 
that  he  is  entitled  to  the  possession  of  the  land  described 
in  the  complaint  under  a  lease  entered  into  with  him  by 
the  owner,  Mrs.  Lucinda  Newell,  dated  January  1st,  1904; 
and  that  the  defendants  are  not  only  in  unlawful  possession 
of  the  premises  but  that  they  have  broken  and  entered  plain- 
tiffs close  with  force  and  arms,  and  wilfully  and  wantonly 
with  full  knowledeg  of  plaintiffs  rights  committed  acts 
of  trespass.  Judgment  is  denianded  for  the  recovery  of 
the  land  and  for  damages.  The  defendant  Taylor's  first 
defense  is  a  general  denial ;  for  a  second  defense  he  alleges 
lawful  possession  under  a  verbal  contract  of  renting  with 
Mrs.  Newell  covering  the  years  for  which  plaintiff  claims 
the  land,  made  before  the  date  of  the  contract  set  up  by  him; 
and  for  a  third  defense  he  alleges  the  plaintiff  procured 
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from  Mrs.  Newell  the  written  lease  under  which  he  claims 
for  a  term  of  three  years  "by  falsely  representing  to  her  that 
the  defendant,  C.  H.  Taylor,  was  going  to  leave  the  said 
premises,  and  that  he  had  greatly  injured  the  premises  by 
plowing  the  land  up  and  down  the  hills  with  a  large  turning 
plow,  so  that  the  rains  had  badly  washed  the  same,  which 
said  representations  he  knew  to  be  false  and  made  with  the 
intention  of  deceiving  the  said  life  tenant,  and  did  deceive 
her,  and  for  the  purpose  of  damaging  the  defendant  by  de- 
priving him  of  his  rightful  possession  of  the  premises,  and 
that  without  said  false  representations  the  said  life  tenant 
would  not  have  consented  to  the  lease  as  alleged  in  para- 
graph 2  of  the  complaint,  which  said  alleged  lease  the  said 
life  tenant  repudiated  and  rescinded  as  soon  as  she  was  in- 
formed of  the  falsity  of  said  representations,  by  making  and 
executing  a  written  contract  with  the  defendant  on  the  20th 
day  of  January,  1904,  whereby  she  leased  said  premises  to 
him  for  the  years  1904,  1905  and  1906,  and  thereby  con- 
firming the  i>arole  agreement  under  which  the  defendant 
was  in  possession  of  the  premises,  and  the  defendant  now 
has  possession  of  said  premises  under  said  written  agree- 
ment." 

On  the  issues  thus  made  up  both  parties  went  to  trial  with- 
out objection  to  the  pleadings,  and  the  verdict  was  for  the 
defendants.  The  plaintiff  first  insists  the  Circuit  Judge 
erred  in  refusing  the  motion  for  a  new  trial.     It  is 

1  true,  as  defendant  submits,  there  was  no  real  dispute 
as  to  the  fact  that  Mrs.  Newell  executed  on  January 
1st,  1904,  by  the  hand  of  another,  a  paper  purporting  to 
be  a  lease  of  the  premises ;  but  assuming  this  as  a  fact  and 
assuming  also  that  the  defendant  Taylor  was  then  only  a 
tenant  at  will  whose  right  would  have  been  ipso  facto  termi- 
nated by  the  execution  of  a  valid  written  lease  to  another 
covering  the  year  1904,  it  was  still  not  error  of  law  to  refuse 
to  order  a  new  trial,  because  there  was  direct  evidence  of 
fraud  on  the  part  of  the  plaintiff  by  inducing  Mrs.  Newell 
by  false  representations  to  sign  the  lease  to  himself  under  the 
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issue  on  that  point  submitted  to  the  jury  in  accordance  with 
the  request  of  plaintiff.  The  witness  Keith  Taylor  testified 
he  heard  plaintiff  when  he  obtained  the  lease  from  Mrs. 
Newell  tell  her  that  defendant  Taylor  "was  plowing  the 
land  up  and  down  the  hill  with  a  terrace  plow  and  washing 
the  land  away,"  and  there  was  evidence  that  this  charge 
was  without  foundation.  There  was  also  evidence  that  Mrs. 
Newell  had  agreed  verbally  to  rent  to  defendant  Taylor 
as  long  as  she  lived  at  the  same  rent  plaintiff  agreed  to  pay, 
and  there  was  no  evidence  of  previous  dissatisfaction  with 
Taylor  as  a  tenant.  This  furnished  a  basis  for  the  jury  to 
infer  that  the  false  representations  attributed  to  the  plain- 
tiff induced  Mrs.  Newell  to  contract  with  him  m  repudiation 
of  her  verbal  contract  with  Taylor. 

The  verdict  of  the  jury  was  against  the  plaintiff  on  these 
issues  squarely  presented  in  his  second  request  to  charge. 
There  was,  therefore,  evidence  to  support  the  verdict,  and  it 
was  not  error  of  law  to  refuse  a  new  trial. 

Evidence  of  the  defendant  Taylor's  parol  contract  for  the 

renting  of  the  land  was  admissible  to  show  that  he  entered 

and  held  possession  under  a  bona  Ude  claim  of  right 

2  and  not  as  alleged  in  the  complaint  wantonly  and 
with  force  and  arms  in  known  violation  of  plaintiff's 

rights,  and  that  he  was  therefore  not  liable  for  punitive  dan>- 
ages.  So,  likewise,  on  the  same  issue  it  was  competent  to 
prove  that,  after  the  execution  of  the  alleged  fraudulent  con- 
tract with  the  plaintiff,  Mrs.  Newell  told  the  defendant  Tay- 
lor, "she  wanted  him  to  work  the  place  and  that  she  rented  it 
to  him  and  no  other  one,"  and  that  he  went  to  see  Mrs. 
Newell  and  she  said  she  had  signed  no  contract. 
-  Exception  was  taken  to  the  following  questions  and  an- 
swers allowed  by  the  Circuit  Judge  on  the  cross-examination 
of  plaintiff^s  witness,  L.  S.  Brown:  "Q.  Was  any- 

3  thing  said  to  any  one  in  her  presence  as  to  what  the 
plaintiff  said  to  her  (Mrs.  L.  Newell)  the  day  before 

he  got  the  contract?  A.  Yes,  sir.  Mrs.  Taylor,  I  think. 
Q.  What  did  she  say?    A.  That  the  plaintiff  said  the  land 
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was  being  washed  away  by  being  plowed  up  and  down  the 
hill  ?    A.  I  don't  remember  who  said  it." 

The  point  is  not  free  from  difficulty,  but,  on  the  whole,  we 
think  there  was  no  error  in  admitting  the  evidence.  Great 
latitude  must  be  allowed  for  the  exercise  of  discretion  by  the 
trial  court  as  to  the  limits  of  cross-examination.  Plaintiif 
had  brought  out  from  Mrs.  Taylor,  another  of  his  wit- 
nesses, the  statement  that  he  had  made  no  representations 
to  Mrs.  Newell  as  to  defendant's  bad  husbandry  and  that 
she  had  "heard  no  talk  of  that  kind  at  any  subsequent  time/' 
Mrs.  Taylor,  therefore,  was  a  very  important  witness  for 
plaintiff,  and  on  the  cross-examination  of  another  witness 
sworn  on  his  behalf  it  was  within  the  discretion  of  the  Cir- 
cuit Judge  to  allow  defendant  to  discredit  her  by  proving 
that  she  had  said  in  his  presence  that  plaintiff  did  make  the 
alleged  false  representations. 

The  general  rule,  it  is  true,  is  that  a  foundation  must  be 
laid  by  giving  the  witness  notice  of  time,  place  and  person 
before  he  can  be  impeached  by  proof  of  contradictory  state- 
ments. The  reason  of  the  rule  is  that  the  witness  may  have 
an  opportunity  to  admit  the  language  attributed  to  him  or 
explain  the  apparent  contradiction.  Sentell  v.  Ry.  Co.,  70 
S.  C,  190;  Elliott  on  Evidence,  sec.  974;  82  Am.  St.  Reps., 
41  (note).  Following  the  reason  of  the  rule,  a  new  trial 
should  not  be  granted  solely  because  of  the  admission  of 
proof  of  a  contradictory  statement  without  notice  to  tiic 
witness  of  time,  place  and  person,  when  there  was  oppor- 
tunity for  the  witness  to  be  placed  back  on  the  stand  and 
explain  the  apparent  contradiction.  In  this  case  the  con- 
tradiction of  plaintiff's  witness,  Mrs.  Taylor,  came  from 
another  of  his  witnesses.  Brown,  on  the  cross-examination 
and  in  evidence  taken  before  the  trial.  The  plaintiff  there- 
fore had  full  opportunity  to  again  examine  Mrs.  Taylor  in 
explanation  of  the  apparent  contradiction.  While  it  is  no 
doubt  usually  better  to  adhere  to  the  well  understood  rule 
of  practice  as  to  express  notice  to  the  witness  of  time,  place 
and  person  before  allowing  impeachment  by  contradiction, 
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for  the  reasons  stated  we  do  not  think  such  a  departure 
from  it  as  was  allowed-  in  this  case  affords  groimd  for  a 
new  triaL 

The  evidence  of  Mrs.  Newell  that  Taylor  was  in  contract 

wiA  her  for  the  rent  of  the  land,  and  that  she  thought  she 

had  ncide  only  one  contract  of  that  nature,  was  ob- 

4  jected  to  on  the  ground  that  the  contracts  themselves 
furnished  the  best  evidence  on  the  subject.  This 
objection  was  not  without  foundation,  but  the  admission  of 
the  evidence  could  not  have  affected  the  result,  for  the 
reason  that  both  written  contracts  were  adnrited  in  evidence. 
In  making  this  statement,  Mrs.  Newell  no  doubt  had  in 
view  the  fact  that  she  had  not  herself  signed  the  lease  to 
the  plaintiff.  But  her  testimony  on  this  point  could  not 
have  had  the  slightest  effect,  because  the  evidence  was  un- 
disputed that  her  name  was  signed  at  her  request  and  in 
her  presence,  and  the  Court  instructed  the  jury  that  this 
would  be  equivalent  to  signature  by  her  own  hand.  The 
iss»e  was  not  whether  the  lease  to  plaintiff  had  been  exe- 
c^ited,  but  whether  it  should  be  adjudged  invalid  because  of 
his  alleged  fraud  in  procuring  it. 

The  judgment  of  this  Court  is,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


HARBERT  t.  ATLANTA  &  CHARLOTTE  AIR  LINE  RY. 

1.  Railboaim — Pbistcipal  akd  AoBiTT. — A  CoKP<«ATioK  owning  a  rail- 
road by  virtue  of  a  charter  cannot  avoid  its  obligation  to  the  public 
as  a  chartered  railroad  by  turning  over  the  operation  of  its  road  to 
another,  and  it  will  be  considered  as  operating  the  road  through 
the  other  as  its  agent. 

9.  ApPBAii — SmxiKG  Out  Puaudcos. — ^An  order  refusing  to  strike  out 
allegations  in  a  pleading  as  irrelevant  or  redundant  is  not  appealable. 

Before  DantzlER,  J.,  Oconee,  Fall  Term,  1903.     Af- 
firmed. 
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Action  by  James  Johns  Harbert,  administrator,  against 
Atlanta  and  Charlotte  Air  Une  Railway  Co.  From  order 
refusing  to  strike  out  allegations  of  answer,  plaintiff  appeals. 

Messrs,  Strihling  &  Herndon,  for  appellant.  Mr.  Hem- 
don  cites:  Code  1902,  2024,  2139;  3  S.  C,  680;  29  S.  C, 
381;  26  S.  C,  216;  28  S.  C,  401;  33  S.  C,  427;  41  S.  C, 
416;  62  S.  C,  260;  61  S.  C,  212;  30  L.  R.  A.,  823;  43  S. 
C,  197;  63  S.  C,  370;  17  Wall.,  446;  66  S.  C,  218;  96 
U.  S.,  161. 

Mr.  T.  P.  Cothran,  contra,  cites:  The  order  is  not  appeal- 
able: Code  of  Proc.,  sec.  11,  sub.  2;  47  N.  Y.  Sup.,  1009; 
24  S.  E.,  713.  On  main  issue:  36  S.  C,  439 ;  69  S.  C,  664; 
41  S.  C,  86;  47  S.  C,  106,  376;  39  S.  C,  617;  68  S.  C, 
222;  69  S.  C,  264;  33  S.  C,  136;  61  S.  C,  496;  34  S.  C, 
461,  292;  147  U.  S.,  101;  37  S.  C,  380;  66  S.  C,  338; 
23  Ency.,  2  ed.,  786;  69  Am.  R.,  784;  17  Wall.,  440;  101 
U.  S.,  83;  17  How.,  39;  6  Wall.,  90;  80  N.  Y.,  29;  26  S. 
C,  216;  28  S.  C,  401. 

April  4,  1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  This  is  an  action  to  recover  dam- 
ages for  the  alleged  killing  of  James  A.  Harbert  at  a  high- 
way crossing  over  defendant's  line  of  railway,  near  Fort 
Madison,  in  Oconee  Cotuity.  The  complaint  alleged  that 
the  defendant,  under  a  charter  from  the  State,  was  on  Feb- 
ruary 24,  1901,  the  owner  of  the  line  of  railway  on  which 
the  killing  occurred,  and  that  the  railroad  was  at  that  time 
operated  as  a  common  carrier  and  had  been  so  operated  for 
many  years.  It  further  alleged  that  on  February  24,  1901, 
"the  defendant,  its  servants  and  agents,  having  in  their  care, 
control  and  management  a  certain  locomotive  engine  and 
train  of  cars  thereto  attached,  carelessly,  negligently,  reck- 
lessly and  wilfully"  ran  the  train  of  cars  over  and  killed 
Harbert.     The  specific  act  of  negligent  and  wilful  wrong 
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charged  against  the  defendant  was  the  failure  to  give  the 
statutory  signals  at  the  crossing. 

The  defendant  admitted  the  allegations  of  the  complaint  as 
to  its  ownership  of  the  railroad  under  its  charter  and  as  to 
the  operation  of  the  railroad  as  a  common  carrier. 

In  the  third  paragraph  of  the  answer  the  defendant,  after 
admitting  the  charter,  continues :  "But  denies  that  it  was  at 
the  time  mentioned  in  said  complaint  a  common  carrier  of 
goods  and  passengers,  or  that  it  was  operating  or  controlling 
any  railroad  cars,  locomotives  or  trains  in  the  State  of 
South  Carolina." 

The  fourth  paragraph  was  as  follows:  "The  defendant 
allies  that  if  the  plaintiff's  intestate  were  killed  that  his 
death  was  caused  by  a  train  of  the  Southern  Railway  Com- 
pany." 

The  appeal  is  from  an  order  of  the  Circuit  Judge  refusing 
the  motion  of  the  plaintiff  to  strike  out  the  fourth  paragraph 
entirely  and  the  portion  of  the  third  paragraph  above  quoted 
as  irrelevant  and  redundant. 

The  question  involved  in  this  appeal  was  decided  in  the 

case  of  Smalley  v.  Ry.  Co.,  73  S.  C,  572.    The  defendant 

could  not  avoid  its  obligations  to  the  public  as  a  char- 

1  tered  railroad  company  by  turning  over  the  operation 
of  its  road  to  the  Southern  Railway  Company.    As 

between  defendant  and  the  public  it  is  considered  as  still  op- 
erating its  railroad  through  its  agent.  The  allegations  of  the 
answer  above  quoted,  therefore,  constituted  no  defense,  and 
should  have  been  stricken  out  as  irrelevant.  The  respondent 
submits,  however,  that  an  order  refusing  to  strike  out  alle- 
gations of  a  pleading  does  not  involve  the  merits,  and  is 
therefore  not  appealable. 

Section  11,  subdivision  2,  of  the  Code  of  Procedure  pro- 
vides for  appeal  from  "an  order  affecting  a  substantial  right 
made  in  an  action,  when  such  order  in  effect  deter- 

2  mines  the  action  and  prevents  a  judgment  from  which 
an  appeal  might  be  taken,  or  discontinues  the  action, 

and  when  such  order  grants  or  refuses  a  new  trial ;  or  when 
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such  order  strikes  out  an  answer  or  any  part  thereof,  or  any 
pleading  in  any  action  *  ♦  */'  The  omission  to  provide 
for  appeal  from  an  order  refusing  to  strike  out  is  signifi- 
cant, and  there  was  good  reason  for  it.  If  the  Circuit  Court 
errs  in  striking  out  any  material  allegations  of  a  good  cause 
of  action  or  good  defense,  it  is  impossible  to  remedy  it  in 
the  course  of  the  trial,  because  the  evidence  and  the  issues 
submitted  to  the  jury  cannot  be  extended  beyond  the  issues 
made  by  the  pleading,  and  on  appeal  from  the  final  judgment 
this  Court  could  not  say  diere  was  error  of  law  in  confining 
the  evidence  and  charge  to  the  pleadings.  On  the  other 
hand,  if  the  Qrcuit  Cburt  errs  in  refusing  to  strike  out  any 
pleading  or  portion  of  a  pleading  as  irrelevant,  the  .error  of 
submitting  an  irrelevant  issue  to  the  jury  may  be  corrected 
on  appeal  from  the  charge  actually  made  or  from  refusal 
of  requests  to  charge.  This  view  of  the  matter  impairs 
no  substantial  right  and  prevents  multiplicity  of  useless 
appeals  and  the  delay  and  inconvenience  which  would  be 
incident  thereto. 

The  judgment  of  this  Court  is,  that  the  judgment  of  the 
Circuit  Court  be  aflFirmed  on  the  ground  that  the  order  refus- 
ing the  motion  to  strike  out  allegations  of  the  answer  as 
irrelevant  and  redundant  is  not  appealable. 


STRICKLAND  t.  CAPITAL  CITY  MILLS. 

1.  NoKsmx'— Jury — ^Mastes  akd  SmvAKT. — ^Whether  master  discharged 
his  duty  to  an  inexperienced  employee  in  this  case  by  putting  him 
in  diarge  of  a  machine  with  uncased  cogs  and  in  not  warning  him 
of  the  danger,  whether  after  Imowledge  he  voluntarily  assumed 
the  risk,  and  whether  his  own  want  of  care  proximately  contributed 
to  his  injury,  were  properly  submitted  to  the  jury. 
Woford  V.  Clifton  Cotton  Mills,  79  S.  C,  346,  distingtiished  from  tki*. 

8,  ^TTORirvn — Privileged  Commukicatioks. — A  Coktract  between  at- 
torney and  client  as  to  the  fee  to  be  paid  for  professional  services 
and  the  assignment  of  an  interest  in  a  judgment  in  payment  of 
services  rendered  is  not  a  privileged  communication. 
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3.  Bavkbuptct. — Notice  to  an  owner  of  an  interest  in  a  judgment  of 
bankruptcy  proceedings  against  the  judgment  debtor  is  not  notice 
to  the  other  co-owner. 
4.  Ibid. — Attobncys. — Notice  to  an  attorney  employed  to  represent  a 
judgment  creditor  in  an  appeal  from  a  judgment  in  a  State  Court 
is  not  such  notice  to  the  judgment  creditor  as  will  discharge  the  debt 
not  scheduled  by  the  bankrupt,  the  attorney  not  having  been  em- 
ployed to  represent  the  judgment  in  the  bankrupt  Court,  or  not  as- 
suming to  exercise  such  authority. 

Before  J.  P.  Carey,  special  Judge,  Richland,  May,  1905. 
Affirmed. 

Action  by  Henry  Strickland  against  Capital  City  Mills. 
From  judgment  for  plaintiff,  defendant  appeals. 

Mr.  R.  W.  Shand,  for  appellant,  cites:  As  to  duty  of 
master  as  to  obvious  daggers  in  machinery:  55  S.  C,  483 ; 
72  S.  C,  346;  72  S.  C,  411.  Assignment  of  interest  in 
judgment  to  secure  fee  is  not  privileged  commvunication: 
86  Am.  Dec.,  385;  12  Pick.,  89;  14  Pick.,  422;  3  Gilm., 
308;  36  Cal,  490;  24  Ga.,  463;  46  la.,  140;  50  Am.  Cen. 
Dig.,  986;  15  La.  Ann.,  330;  3  Johns.  Cas.,  198;  23  Ency., 
2  ed.,  53,  62,  67,  74;  1  N.  Y.  Supp.,  867;  54  S.  C,  481; 
26  S.  C,  370;  47  S.  C,  176;  Weeks  on  Attys.,  sees.  151, 
168.  Notice  to  Tompkins  of  bmkrupt  proceedings  is  no- 
tice to  his  client:  Bank.  Act.,  sec.  17;  1  Beach  Mod.  Law 
C6nt.,  sees.  668,  681;  21  Ency.,  2  ed.,  587;  2  Doug.,  629; 
26  S.  C,  399;  26  S.  C,  560;  2  Bay,  517;  1  Bail,  537;  20 
Pick.,  59;  2  Hill,  N.  Y.,  461;  Story  Part.,  sec.  91;  1  Chit. 
Con.,  11  Am.  ed.,  319 ;  12  East,  323 ;  1  M.  &  S.,  259 ;  WaJe. 
Notice,  sec.  751;  115  Mass.,  40;  12  S.  C,  509;  2  Hill,  461; 
20  Pick.,  59;  112  Fed.  R.,  662;  11  Wall.,  367;  3  Ency.,  2 
ed.,  320;  21  Ency.,  2  ed.,  587;  Weeks  on  Attys.,  sees. 
31,  33. 

Mr.  Frank  G,  Tompkins,  contra,  cites:  Debt  is  not  dis- 
charged if  there  is  no  actual  notice  of  bankrupt  proceedings: 

2-^4 
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6  Am.  Bank.  Rep.,  430;  7  A.  B.  R.,  222;  12  A.  B.  R.,  691; 
1  Hill,  184. 

April  4,  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  The  plaintiff  brought  this  action 
March  8,  1908,  to  recover  damages  for  injuries  received 
by  him  while  working  as  an  employee  on  a  picker  machine 
in  defendant's  mills,  on  Novem'ber  15,  1901,  as  the  result 
of  defendant's  alleged  negligence  in  providing  unsafe  ma- 
chinery without  adequate  guards  over  exposed  cog  wheels, 
and  in  not  warning  plaintiff  of  the  danger  of  the  machine, 
of  which  he  was  ignorant.  The  defendant,  by  amended  an- 
swer, pleaded  general  denial,  assumption  of  risk  and  con- 
tributory negligence.  Plaintiff  recovered  judgment  on  ver- 
dict fcr  $1,500,  entered  November  21,  1903,  but  on  appeal 
therefrom  by  defendant,  judgment  was  reversed  and  new 
trial  granted,  the  remittitur  from  this  Court  being  filed  De- 
cember 16,  1904,  70  S.  C,  211. 

In  the  meantime,  in  April,  1904,  pending  said  appeal  in 
this  Oxirt,  defendant  was  adjudged  a  bankrupt  by  the 
United  States  District  Court  for  South  Carolina,  under  the 
bankrupt  act  of  Congress,  and  on  June  6,  1904,  was  dis- 
charged, the  creditors  having  agreed  upon  a  composition. 
By  supplemental  answer  this  discharge  was  set  up  in  bar  on 
the  second  trial.  The  plaintiff  again  recovered  a  verdict 
for  $1,500,  and  from  the  judgment  thereon  comes  this 
appeal. 

1.  The  first  question  raised  is  whether  the  Court  erred  in 

refusing  to  grant  a  nonsuit,  it  being  contended  by  appellant 

that  the  evidence  for  plaintiff  failed  to  show  any 

1  negligence  on  the  part  of  defendant,  and  having 
shown  that  the  injury  was  due  solely  to  the  negli- 
gence of  plaintiff  in  not  avoiding  a  manifest  danger. 

The  plaintiff  while  adjusting  a  lap  on  the  picker  machine 
had  his  sleeve  caught  by  the  cog  wheel  and  his  arm  pulled 
imder  the  cogs,  lacerated  and  injured.    The  cog  wheel  was 
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unguarded,  and  there  was  some  testimony  in  behalf  of  plain- 
tiff that  in  cx)tton  mill  machinery  the  general  rule  with  the 
best  manufacturers  is  to  have  all  parts  with  which  an  opera- 
tive will  come  in  contact  covered  with  casing,  including  cog 
wheels.  The  plaintiff  testified  that  he  had  only  been  operat- 
ing a  picker  machine  for  two  days  previous  to  the  day  he 
was  injured,  that  he  had  received  no  caution  or  warning  con- 
cerning the  danger  of  operating  the  machine,  of  which  he 
was  ignorant,  that  while  he  could  have  seen  the  cog  wheels 
if  he  had  looked,  as  a  matter  of  fact  he  had  not  noticed 
them.  It  appears  from  the.  tesimony  offered  in  behalf  of 
the  defendant,  which  may  be  considered  in  determining 
whether  there  should  be  a  reversal  of  nonsuit,  that  the  cog 
wheel  is  located  on  the  side  of  the  picker  machine,  is  about 
two  inches  in  diameter,  its  cogs  meshing  in  with  the  cogs 
of  a  larger  covered  wheel  below  and  thus  driving  it,  that 
it  is  located  behind  the  gear  casing,  is  not  in  a  position 
of  danger  to  a  person  in  the  usual  position  of  feeding  the 
machine,  but,  according  to  the  testimony  of  E.  W.  Thomas, 
general  manager  of  the  Granby  and  Olympia  Mills  at  Colum- 
bia, S.  C,  at  f.  235,  and  the  testimony  of  W.  P.  Hamrick, 
superintendent  of  the  Capital  City  Mills,  at  f.  251,  the  duty 
of  the  operative  would  at  times  require  him  to  go  all  aroima 
the  machine.  Moreover,  it  appears  that,  on  motion  of  ap- 
pellant's counsel  and  with  consent  of  plaintiffs  counsel,  the 
jury  were  permitted  to  view  the  premises  and  inspect  the 
machinery  in  question. 

We  cannot  say  as  a  matter  of  law  that  there  should  be  a 
rex'ersal  in  this  case  for  failure  to  nonsuit.  It  was  for  the 
jury  to  say  whether  the  defendant  discharged  its  duty  to 
supply  its  operatives  with  reasonably  safe  machinery.  If 
the  defendant  was  negligent  in  not  properly  guarding  the 
machinery  with  which  the  operative  would  probably  come  in 
contact  in  the  discharge  of  his  duties,  and  in  not  warning 
him  in  his  inexperience,  then  whether  the  plantiff,  after 
knowledge^  voluntarily  assumed  the  risk  in  this  case,  or 
whether  by  his  own  want  of  care  he  proximately  contributed 
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to  bring  about  his  injury,  were,  we  think,  under  the  circun>- 
stances  of  this  case,  properly  referred  to  the  jury.  This 
case  is  distinguishable  from  the  case  of  Wofford  v.  Clifton 
Cotton  Mills,  72  S.  C,  346.  In  that  case  plaintiff  received 
injury  by  having  his  hand  caught  in  the  cog  wheel  of  a 
speeder-frame  while  cleaning  the  fl(x>r  beneath.  The  cog 
wheels  were  covered  on  top,  but  this  covering  did  not  extend 
to  the  floor.  The  plaintiff  in  that  case  had  been  working  in 
the  mill  two  years,  saw  the  machine  put  up  and  it  was  his 
duty  and  habit  to  take  the  covering  off  and  clean  the  cogs. 
The  Court  considered  that  the  evidence  admitted  of  no 
other  conclusion  than  that  the  plaintiff  in  that  case  not  only 
knew  the  nature  of  the  machine  but  fully  comprehended  the 
danger  of  putting  his  hands  under  the  moving  cogs  to  clean 
the  floor. 

2.  The  next  question  is  raised  by  the  second  and  third 

exceptions,  which  assign  error  in  refusing  to  allow  F.  G. 

Tompkins,  Esq.,  attorney  of  record  for  plaintiff,  to 

2  testify  whether  he  had  any  assignment,  contract,  or 
agreement,  whereby  he  owned  an  interest  in  the 
claim  of  Henry  Strickland'  against  Capital  City  Mills  be- 
tween April  1,  1904,  and  July  1,  1904,  and  in  ruling  out  as 
a  privileged  communication  a  written  paper,  signed  by 
plaintiff  and  produced  by  F.  G.  Tompkins,  assigning  to  said 
F.  G.  Tompkins  an  interest  in  the  judgment  in  this  case 
entered  November  5,  1903.  The  written  instrument  in  ques- 
tion was  dated  November  5,  1903,  was  signed  by  Henry 
Strickland,  and  purported  to  assign  to  Frank  G.  Tompkins  a 
specified  per  cent,  of  Strickland's  interest  in  the  judgment 
against  Capital  City  Mills  for  legal  services  rendered  therein. 
The  Court  ruled  this  evidence  out  as  a  privileged  commu- 
nication between  attorney  and  client.  This,  we  think,  would 
be  error  in  a  case  where  such  testimony  is  material  to  some 
issue  therein. 

The  general  rule  excludes  from  evidence  all  confidential 
communications  of  a  professional  nature  between  attorney 
and  client  unless  the  client,  for  whose  benefit  the  rule  is 


Digitized  by  VjOOQIC 


Strickland  v.  Capital  City  Mills.  21 

Rep.]  April  Term,  1906. 

established,  waives  the  privilege.  This  is  based  upon  a 
wise  public  policy  which  considers  that  the  interests  of  soci- 
ety are  best  promoted  by  inviting  the  utmost  confidence 
on  the  part  of  the  client  in  disclosing  his  secrets  to  bis 
professional  adviser  under  the  pledge  of  the  law  that  such 
ccmfidence  shall  not  be  abused  by  permitting  a  disclosure 
of  such  communications.  This  rule,  however,  is  subject  to 
limitations  and  should  not  be  extended  beyond  its  legitimate 
scope  and  purposes.  We  see  no  reason  why  the  contract 
between  the  client  and  attorney  as  to  the  fee  to  be  paid  for 
professional  services  and  the  assignment  of  an  interest  in  a 
judgment  recovered  in  payment  of  services  rendered  should 
fall  within  the  rule  of  privileged  communications.  This  is 
knowledge  which  is  not  communicated  by  the  client  to  the 
attorney,  but  is  knowledge  of  the  attorney  derived  from  his 
own  act  in  creating  the  fact  sought  to  be  disclosed  and  not 
from  a  revelation  of  any  secret  of  the  client.  The  fee  con- 
tract, whether  regarded  as  made  preliminary  to  the  relation 
of  attorney  and  client,  or  at  the  close  of  such  relation  in 
compensation  for  services  rendered,  or  whether  made  during 
the  existence  of  such  relation,  is  really  collateral  to  the  pro- 
fessional relation,  is  not  strictly  a  part  of  it,  and  has  no  bear- 
ing upon  the  merits  of  the  matter,  upon  which  professional 
aid  was  invoked.  As  to  such  a  contract  the  parties  ordi- 
narily stand  in  adversary  relation.  In  23  Ency.  of  Law, 
74,  the  doctrine  is  stated  that  there  is  no  privilege  as  to 
the  amount  of  the  attorney's  fee  or  the  terms  of  payment, 
citing  Smithwick  v.  Evans,  24  Ga.,  462 ;  Moats  v.  Rym^r, 
41  Am.  Rep.,  703 ;  and  at  page  76,  this  same  work  states 
that  there  is  no  privilege  where  the  attorney  is  himself  a 
party  to  the  transaction  or  agreement  which  he  is  called 
upon  to  disclose.  See,  also,  note  in  66  Am.  St.  Rep.,  213, 
for  a  comprehensive  statement  of  the  general  rule  on  this 
subject  and  its  limitations  and  especially  on  pages  231  and 
232.  Then,  in  this  case,  the  nature  of  the  fact  sought  to 
be  disclosed  must  be  considered.  The  assignment  was  of 
an  interest  in  a  matter  of  record,  which  necessarily  involved 
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the  right  of  the  assignee  to  place  it  with  the  judgment  record 
as  a  protecticMi  to  his  interest  therein,  and  this  must  be 
deemed  to  have  been  within  the  contemplation  of  the  client. 
Furthermore,  the  assignment  was  made  in  the  presence  of 
a  witness,  A.  F.  Spigner.  It  appears  that  Mr.  Spigner  was 
also  an  attorney  in  the  case  associated  with  Mr.  Tomjrfcins. 
The  fact  that  one  of  the  attorneys  was  a  witness  to  the 
instrument  would  undoubtedly  render  such  attorney  com- 
petent to  testify  as  to  its  execution,  consideration  and  the 
circumstances  attending  its  execution  in  his  presence.  Mof- 
fatt  V.  Hardin,  22  S.  C,  26;  Bmzel  v.  Fair,  26  S.  C,  385, 
2  S.  E.,  293;  Monaghan  Company  v.  Dickson,  39  S.  C, 
148,  17  S.  E.,  696.  The  same  reason  would  render  admis- 
sible the  testimony  of  the  attorney  to  whom  and  in  whose 
presence  the  instrument  was  executed.  In  the  case  of  Stoney 
V.  McNeill,  Harper,  557,  an  attorney  was  compelled  to  an- 
swer as  to  facts  falling  within  his  own  knowledge  derived 
from  the  acts  of  the  client  in  his  presence.  The  testimony 
sought  to  be  excluded  as  a  privileged  communication  in  that 
case  was  that  the  bond  in  suit  was  delivered  by  the  client 
to  the  attorney  for  suit  indorsed  in  blank,  and  that  such 
blank  indorsement  was  filled  out  in  the  presence  and  by  the 
advice  of  the  attorney  with  an  assignment  from  Henry  to 
Stoney,  the  plaintiff.  The  issue  was  as  to  whether  the  bond 
was  assigned  to  Stoney,  plaintiff,  by  Henry,  or  whether 
Henry  had  assigned  the  bond  to  Brown  who  had  discharged 
the  defendant. 

But  granting  that  the  testimony  could  not  be  regarded  as 

being  a  privileged  communication,  the  Court's  ruling  could 

not  be  deemed  reversible  error  unless  it  appears  that  the 

testimony  was  relevant  and  material  to  some  issue  in  the 

case.    The  object  of  defendant  in  seeking  to  intro- 

3       duce  such  testimony  was  to  show  that  the  attorney 

was  part  owner  of  the  judgment  and  that  notice  to 

him  of  the  bankruptcy  proceedings  would  be  notice  to  the 

plaintiff,  joint  owner  of  the  judgment,  so  as  to  make  the 

discharge  in  bankruptcy  a  bar  to  plaintiff's  action.     It  is 
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admitted  as  a  fact  that  F.  G.  Tompkins  had  actual  knmvl- 
edgfe  of  the  bankruptcy  proceedings,  but  the  evidence  was 
that  Henry  Strickland  had  no  notice  or  actual  knowledge 
thereof.  Our  inquiry  for  the  present  does  not  involve  the 
question  whether  notice  to  Tompkins  as  attorney  was  notice 
to  the  plaintiflf,  his  client,  but  the  question  is,  whether  np^ 
tice  to  Tompkins  as  owner  of  an  interest  in  the  judgment 
was  notice  to  the  plaintiff  as  co-owner.  We  do  not  think 
it  was.  The  relation  between  the  parties  as  owners  of  the 
judgment  was  not  like  that  of  partners,  joint  contractors 
and  the  like,  wherein  notice  to  one  may  be  deemed  notice 
to  the  associates  on  the  principle  of  agency.  "In  the  absence 
of  proof  of  partnership  or  agency,  it  appears  to  be  a  settled 
rule  that  notice  to  one  of  several  purchasers  taking  title  as 
joint  tenants  or  tenants  in  common  will  not  by  mere  force 
of  their  relationship  operate  as  notice  to  the  others."  23 
E^cy.  of  Law,  516 ;  21  Ency.  of  Law,  587 ;  Parker  v.  Kane, 
4  Wis.,  1,  65  Am.  Dec,  283;  Babcock  v.  IVells,  25  R.  L, 
23,  105  Am.  St.  Rep.,  853.  This  last  case  holds  that  notice 
to  one  of  two  mortgagees  that  the  title  of  a  mortgagor 
is  subject  to  an  outstanding  equity  is  not  notice  to  the  other. 
Under  this  view  the  testinK>ny  was  not  material. 

3.  The  remaining  exceptions  to  the  charge  and  refusals 
to  charge  raise  the  question,  whether  notice  to  F.  G.  Tomp- 
kins, attorney  of  record  for  the  plaintiff  throughout  the 
litigation,  of  the  adjudication  in  bankruptcy,   w^s 

4  notice  to  plaintiff.  Notwithstanding  the  fact  that 
the  original  suit  in  this  case  was  upon  an  unliqui- 
dated claim  for  damages  for  tort  by  negligence,  and  that 
the  judgment  rendered  on  the  former  trial  was  set  aside 
and  the  claim  restored  to  its  original  status  on  the  appeal 
and  motion  of  the  bankrupt,  made  presumably  with  ap- 
proval of  the  Federal  Court,  it  is  conceded  for  the  purposes 
of  this  appeal  that  plaintiff's  former  judgment  in  this  case 
was  provable  in  bankruptcy.  The  question  then  is  whether 
the  defendant's  discharge  in  bankruptcy  is  a  bar  to  the  pres- 
ent claim,  assuming  that  the  claim  was  a  "provable  debt." 
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9^.  17  of  the  United  States  Bankruptcy  Statute  of  July  1, 
1898,  provides: 

"A  discharge  in  bankruptcy  shall  reJieve  a  bankrupt  from 
all  his  provable  debts  except  such  as  (1)  are  due  as  a  tax 
levied  by  the  United  States,  the  State,  county,  district  or 
municipality  in  which  he  resides;  (2)  are  liabilities  for  ob- 
taining property  by  false  pretenses  or  false  representations, 
or  for  wilful  and  malicious  injuries  to  the  person  or  prop- 
erty of  another,  or  for  alimony  due,  or  to  become  due, 
or  for  maintenance  or  support  of  wife  or  child,  or  for  seduc- 
tion of  an  unmarried  female,  or  for  criminal  conversation; 
(3)  have  not  been  duly  scheduled  in  time  for  proof  and 
allowance  with  the  name  of  the  creditor,  if  known  to  the 
bankrupt,  unless  such  creditors  had  notice  or  actual  knowl- 
edge of  the  proceedings  in  bankruptcy;  or  (4)  were  created 
by  his  fraud,  embezzlement,  misappropriation,  or  defalca- 
tion while  acting  as  an  officer  or  in  any  fiduciary  capacity." 

The  controversy  is  upon  the  question  whether  the  case 
falls  within  the  third  exception  above  stated.  It  is  an 
undisputed  fact  that  plaintiffs  claim  was  intentionally  omit- 
ted from  the  schedule  under  the  belief  that  it  was  not  a 
fixed  liability  and  that  no  notice  was  ever  served  upon  Henry 
Strickland,  and  that  he  had  no  actual  knowledge  of  the  bank- 
ruptcy proceedings  until  after  the  bankrupt's  discharge.  It 
appears,  however,  that  P.  G.  Tompkins,  who  acted  as  Strick- 
land's attorney  throughout  the  litigation,  was  informed  of 
the  bankruptcy  proceedings  and  was  present  at  the  first  meet- 
ing of  the  bankrupt  creditors.  Mr.  TomfJcins,  however, 
testified  that  he  was  present  merely  as  a  spectator,  did  not 
in  any  way  participate  in  the  meeting  and  had  no  author- 
ity to  represent  Henry  Strickland  in  the  bankruptcy  ^ourt. 
Henry  Strickland  also  testified  that  he  had  not  employed 
Mr.  Tompkins  to  represent  him  in  the  bankruptcy  proceed- 
ingfs.  No  power  of  attorney  was  ever  made  or  filed  author- 
izing Mr.  Tompkins  to  represent  Mr.  Strickland  in  this 
matter  as  is  the  usual  procedure  in  Federal  Courts,  and  it 
does  not  even  appear  that  Mr.  Tompkins  is  authorized  to 
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practice  in  the  Federal  Circtrit  or  District  Courts.  Rule  14, 
adopted  by  the  Supreme  Court  of  the  United  States  as  a 
general  order  in  bankruptcy  proceedings,  provides:  "  *  * 
Every  party  may  appear  and  conduct  the  proceedings  by 
attorney  who  shall  be  an  attorney  or  counsellor  authorized 
to  practice  in  die  Circuit  or  District  Court.  The  name  of 
the  attorney  or  counsellor  with  his  place  of  business  shall 
be  entered  upon  the  docket  wiith  the  date  of  entry.  All 
papers  or  proceedings  offered  by  an  attorney  to  be  filed 
shall  be  indorsed  as  above  required,  and  orders  granted 
on  motion  shall  contain  the  name  of  the  party  or  attorney 
making  the  motion.  Notices  and  orders  which  are  not  by 
the  act  or  by  these  general  orders  required  to  be  served  on 
the  party  personally  may  be  served  upon  his  attorney."  Sec. 
1  of  said  bankruptcy  act,  giving  the  meaning  of  ternK?  used 
therein,  declares  that  "creditor"  sfhall  include  any  one  who 
owns  a  demand  or  claim  provable  in  bankruptcy  and  may 
include  his  duly  authorized  agent,  attorney  or  proxy.  We 
conclude  from  the  foregoing  that  an  attorney  at  law  cannot 
represent  a  creditor  in  bankruptcy  prcxeedings  unless  he 
is  duly  authorized  so  to  do,  and  there  was  no  evidence  that 
Mr.  Tompkins  had  or  assumed  to  exercise  any  such  au- 
thority. 

Then  it  remadns  to  consider  whether  an  attorney  emfrfoyed 
to  represent  the  creditor  in  a  suit  on  a  claim  in  the  State 
Court,  by  virtue  of  that  relation,  so  represents  the  creditor 
with  respect  to  that  claim  as  that  notice  to  him  of  the  bank- 
ruptcy proceedings  is  notice  to  a  duly  authorized  attorney 
in  the  sense  of  the  bankruptcy  statute  so  as  to  bind  the 
creditor.  We  think  not.  Ordinarily  the  authority  of  the 
attorney  ends  when  judgment  is  obtained  and  he  can  do  no 
more  than  receive  the  money  and  acknowledge  satisfaction. 
Treasurers  v.  McDozvell,  1  Hill,  184.  He  cannot  after 
judgment,  without  special  authority,  compromise  his  client's 
claim  and  enter  into  composition  with  the  judgment  debtor. 
TomfJcins'  employment  to  represent  Strickland  in  the  ap- 
p^l  taken  by  the  defendant  company  authorized  him  to  do 
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anything  necessary  or  incidental  to  the  condtict  of  said 
appeal  in  the  State  Court,  but  such  employment  gave  Tomp- 
kins no  authority  to  represent  Strickland  in  the  bankruptcy 
proceedings  in  the  Federal  Court.  There  is  no  doubt  that 
the  general  rule  is  that  notice  to  the  attorney  is  notice  to 
the  client,  but  the  knowledge  of  the  attorney  must  be  ac- 
quired while  acting  for  the  principal,  and  the  information 
must  relate  to  a  matter  within  the  scope  of  his  agency,  the 
theory  of  the  law  being  that  the  agent  is  presumed  to  have 
communicated  to  his  principal  knowledge  which  it  was  his 
duty  to  have  communicated  and  which  it  is  reasonable  to 
suppose  he  did  actually  communicate.  Akers  v.  Rozvan, 
33  S.  C,  473,  12  S.  E.,  165 ;  Raply  v.  Klugk,  40  S.  C,  137, 
18  S.  E.,  680;  Knobelock  v.  Bank,  50  S.  C,  290,  27  S.  E., 
962 ;  Peeples  v.  Warren,  51  S.  C,  561,  29  S.  E.,  659 ;  Stein- 
meyer  v.  Steinmeyer,  55  S.  C,  29,  13  S.  E.,  15.  It  cannot 
be  said  that  the  bankruptcy  proceedings  was  within  the 
scope  of  Tomj^ins*  agency,  nor  can  it  be  said  that  it  was 
the  duty  of  Tompkins  to  inform  Strickland  of  such  pro- 
ceedings, especially  when  it  appears  that  the  attorney  for 
the  petitioning  creditors  and  the  referee  in  bankruptcy,  with 
knowledge  of  the  pending  appeal  from  the  former  judgment 
in  this  case,  took  no  steps  to  have  Strickland's  name  placed 
upon  the  schedule  of  creditors  or  to  give  him  the  notice 
which  sec.  58  of  the  bankrupt  act  requires  to  be  given  to 
creditors.  But,  furthermore,  we  construe  the  provision  in 
the  act  under  consideration  as  including  only  cases  where 
there  was  personal  notice  of  actual  knowledge  of  the  bank- 
ruptcy proceedings  on  the  part  of  the  creditor,  as  dis- 
tinguished from  mere  imputed  or  constructive  notice  or 
knowledge.  It  is  not  denied  that  if  Tompkins  had  been 
duly  authorized  to  represent  Strickland  in  the  bankruptcy 
proceedings  that  notice  to  Tompkins  would  be  notice  to 
Strickland,  since  by  the  terms  of  the  statute  a  duly  author- 
ized attorney  or  proxy  represents  the  creditor.  But  it  is 
different  when  actual  notice  or  actual  knowledge  is  sought 
to  be  imputed  to  the  creditor  merely  because  of  the  knowl- 
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edg^  of  an  attorney  who  represents  the  creditor's  claim 
in  another  Court.  What  the  statute  requires  is  actual  no- 
tice or  actual  knowledge  either  by  the  creditor  or  his  duly 
authorized  agent  in  the  bankruptcy  proceedings.  Collier 
on  Bankruptcy,  17S.  Neither  of  these  conditions  exist  in 
this  case,  as  it  is  conceded  that  Strickland  had  no  actual 
knowledge  of  the  bankruptcy  proceedings,  and  the  finding  of 
the  jury  under  the  charge  given  establishes  that  Tompkins 
had  no  authority  to  prove  or  collect  the  claim  in  question 
in  the  bankruptcy  Court.  In  Birkett  v.  Columbia  Bank,  195 
U.  S.,  345,  350,  the  Court  said :  "Actual  knowledge  of  the 
proceedings  contemplated  by  the  section  is  a  knowledge  in 
time  to  avail  a  creditor  of  the  benefits  of  the  law — in  time 
to  give  him  an  equal  opportunity  with  other  creditors — not 
a  knowledge  that  may  come  so  late  as  to  deprive  him  of 
participation  in  the  administration  of  the  affairs  of  the 
estate  or  to  deprive  him  of  dividends." 

The  exceptions  are  overruled,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


WRIGHT  v.  SOUTHERN  RAILWAY. 

Afpeai- — Maoistkate  was  served  personally  with  notice  and  grounds  of 
api>eal,  respondent's  attorneys  were  served  by  mail.  At  hearing  of 
motion  to  dismiss  appeal  because  notice  and  grounds  were  not  per- 
sonally served  on  respondent's  attorneys,  they  admit  having  received 
them  in  time»  held  that  Circuit  Court  had  jurisdiction  of  the  appeal. 

Before  PlaNCE,  J.,  Fairfield,  September,  1905.     Affirmed. 

Action  by  S.  A.  Wright  against  Southern  Railway,  in 
magistrate  court.  From  order  modifying  magistrate  judg- 
ment, plaintiff  appeals. 
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Messrs.  Ragsdale  &  Dixon,  for  appellant,  cite :  Code  of 
Proc.,  aeO,  410;  42  S.  C,  113;  19  S.  C,  145;  54  S.  C,  545. 

Mr.  IV,  H.  Townsend,  contra  (oral  argument). 

April  5,  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Chief  Justice  Pope.  The  action,  in  magistrate  court 
of  Fairfield  County,  was  to  recover  $1.18,  the  value  of  goods 
lost  or  destroyed  by  the  defendant  railway  company,  and 
also  $50  as  the  penalty  prescribed  by  the  act  of  the  General 
Assembly  of  1903.  The  magistrate  rendered  judgment  for 
the  plaintiff  for  $51.18.  The  defendant  appealed  from  such 
judgment.  Judge  Prince,  before  whom  such  appeal  came 
on  to  be  heard,  held  that  the  judgment  below  should  be 
modified  to  the  extent  that  the  penalty  of  $50  should  be 
disallowed.    The  following  is  the  judgment  of  Judge  Prince : 

"On  hearing  the  appeal  of  the  defendant  from  the  judg- 
ment of  the  magistrate  rendered  in  the  above  cause,  the 
motion  of  the  plaintiff  to  dismiss  the  appeal  on  the  ground 
that  notice  of  appeal  was  not  personally  served,  is  overruled, 
I  hold  that  service  on  the  attorneys  for  the  plaintiff  by  mail 
is  sufficient  compliance  with  the  statute.  On  hearing  the 
exceptions  of  the  defendant  the  judgment  of  the  magistrate 
is  modified  to  the  extent  that  the  penalty  of  fifty  dollars 
is  disallowed." 

From  the  judgment  the  plaintiff  appealed  on  the  following 
grounds : 

"First.  Because  his  Honor  erred  in  holding  that  it  was 
unnecessary  for  the  defendant  to  serve  plaintiff  or  his  attor- 
neys personally  with  the  notice  and  grounds  of  appeal  from 
the  magistrate's  judgment  herein. 

"Second.  Because  his  Honor  erred  in  holding  that  a  ser- 
vice on  the  plaintiff's  attorneys  by  mail  of  the  notice  and 
grounds  of  appeal  from-  the  magistrate's  court  was  sufficient 
to  give  jurisdiction  to  the  Court  of  Common  Pleas  to  hear 
the  appeal  in  this  case. 
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''Third.  Because  his  Honor  erred  in  ruling  and  holding 
that  the  acceptance  of  the  service  by  the  magistrate  of  the 
notice  and  grounds  of  appeal  to  the  attorneys  of  the  plaintiff 
without  any  personal  service  of  the  said  notice  and  grounds 
of  appeal  upon  the  p»laintiff  or  of  personal  service  of  the 
same  on  plaintifFs  attorneys,  was  sufficient  service  to  give 
the  Court  of  Common  Pleas  jurisdiction  to  hear  the  appeal 
in  this  cause,  when  he  should  have  held  that  there  was  no 
legal  service  of  the  notice  and  grounds  of  appeal  whatever 
upon  the  plaintiff  of  record,  and  the  simple  admission  of  the 
plaintiff's  counsel  at  the  hearing  of  the  motion  to  dismiss 
the  appeal,  that  they  had  received  through  the  mails  a  copy 
of  the  notice  and  grounds  of  appeal  on  the  fifth  day  after 
the  rendition  of  the  judgment  by  the  magistrate  in  favor  of 
the  plaintiff,  did  not  establish  any  service  of  the  notice  and 
grounds  of  appeal  sufficient,  proper  and  legal,  as  is  contem- 
plated by  sec.  360,  vol.  2,  of  the  Code  of  Laws,  1902." 

The  appellant  here  relies  solely  upon  the  question  of  the 
Circuit  Court  having  obtained  jurisdiction  to  hear  this  appeal 
from  the  judgment  rendered  by  the  magistrate  who  heard 
and  decided  the  issue  between  the  parties  litigant  and  in  favor 
of  the  appellant.  The  question  depends  upon  the  construc- 
tion of  sec.  360,  of  vol.  2,  of  the  Code  of  Laws,  1902.  The 
section  is  as  follows:  "The  notice  of  appeal  must,  within 
the  same  time  (five  days  after  judgment)  be  served  upon 
the  magistrate  personally,  if  living  within  the  county,  or  on 
his  clerk,  if  there  be  one,  and  upon  the  attorneys  for  the 
respondent,  or  on  the  respondent  personally,  or  by  leaving  it 
at  his  residence  with  some  person  of  suitable  age;  or  in 
case  the  respondent  is  not  a  resident  of  such  county  or  cannot 
after  due  diligence  be  found  therein,  in  the  same  manner  on 
the  agent,  if  any,  who  is  a  resident  of  such  county,  who  ap- 
peared for  the  respondent  on  the  trial ;  and  if  neither  respond- 
ent nor  such  agent  or  attorney  can  be  found  in  the  county, 
the  notice  may  be  served  on  the  respondent  by  leaving  it  with 
the  clerk  of  the  appellate  Court." 
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This  Oxirt  held  in  the  case  of  Bighorn  v.  Holliday,  52  S. 
C,  628,  30  S.  E.,  485,  that  the  service  of  the  notice  of 
appeal  upon  the  magistrate  must  be  personally  within  five 
days  after  judgment,  for  so  the  statute  expressly  requires. 
In  the  case  at  bar,  the  respondent,  with  very  commendable 
candor,  admits  that  he  received  through  the  mail  such  no- 
tice of  appeal  on  the  6th  day  after  judgment,  but  he  claims 
that  the  statute  regulating  appeals  does  not  provide  for  a 
service  upon  him  by  mail.  Certain  it  is  that  the  appellant 
received  the  notice  within  the  time  required  by  the  statute. 
Such  being  the  case,  it  seems  to  us  that  the  Circuit  Court 
was  clothed  with  jurisdiction.  Section  410  of  2d  vol.  of 
Code  of  Laws  expressly  provides  for  service  of  notice  of 
appeal  by  mail  where  the  person  making  the  service  and 
the  person  to  whom  the  service  is  to  be  made  reside  in  dif- 
ferent places,  between  which  there  is  a  regular  communica- 
tion by  mail. 

Having  reached  this  conclusion,  the  judgment  of  the  Cir- 
cuit Court  must  be  affirmed. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be,  and  it  is  hereby,  affirmed. 


WILSON  V.  WILSON. 

Pabtkershxp. — Under  the  facts  here  it  is  held  that  a  partnership  was 
formed  in  parol  between  plaintiff  and  defendant,  each  contributing 
unlike  amounts  to  the  partnership  assets;  that  receipt  produced  by 
defendant  as  part  payment  for  interest  in  the  business  was  not 
signed  by  party  purporting  to  do  so,  or  if  so  under  a  misappre- 
hension; that  funds  put  in  business  after  beginning  of  partnership 
by  each  partner,  was  not  contributions  to  partnership  assets,  but 
each  partner  was  a  creditor  for  such  amount  and  must  account  for 
funds  drawn  out;  that  real  property  bought  by  partnership  assets 
and  deed  taken  in  name  of  both  partners  was  partnership  assets; 
that  plaintiff  was  entitled  to  a  decree  dissolving  the  partnership 
and  distribution  of  partnership  assets  between  partners  In  propor- 
tion to  amount  originally  contributed  by  each. 
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Before  Dantzi^er,  J.,  Orangeburg,  Augtist,  1905.  Af- 
firmed. 

Action  by  Angie  C  Wilson  against  Durham  S.  Wilson. 
From  circuit  decree,  defendant  appeals. 

Messrs,  Jos,  F,  Izlar  and  Thos,  F,  Brantley,  for  appellant 

Mr,  Izlar  cites :  Deed  conveyed  land  to  two  as  joint  ten- 
ants and  should  be  equally  divided:  46  Am.  St.  R.,  883 ;  54 
Am.  St.  R.,  188;  Harp.  Eq.,  19;  2  Rich.,  541;  22  Ency., 
91-95,  98,  99,  100-102,  114,  115,  121-5,  127;  12  Rich.,  75. 
No  Arm  assets  were  fraudulently  converted:  22  Ency.,  196; 

25  S.  C,  517;  21  L.  J.  Ex.,  154;  21  Hill  Eq.,  542.'  As  to 
authority  of  this  Court  to  review  the  facts:  16  S.  C,  481; 

26  S.  C,  250;  56  S.  C,  168,  198,  480;  57  S.  C,  533;  58 
S.  C,  284;  34  S.  C,  102;  30  S.  C,  245;  30  S.  C,  467, 
617;  44  S.  C,  437;  42  S.  C,  86. 

Mr.  Brantley  cites :  Legal  rights  of  husband  in  respect  to 
wife:  15  Ency.,  811,  812,  813,  875;  60  S.  C,  426;  3  Rich., 
92.  Division  of  partftership  property:  22  Ency.,  13,  14,  24, 
22,  23,  127,  188,  41,  42,  47,  39,  40,  86,  101,  102,  114;  31  S. 
C,  527;  27  L.  R.  A.,  455,  480;  18  S.  C,  232;  52  S.  C,  74. 
Rule  of  this  Court  as  to  findings  by  Circuit  Court:  26  S.  C, 
250;  66  S.  C,  168. 

Messrs,  Raysor  &  Summers,  contra,  cite :  Presumption  of 
equal  division  of  partnership  assets  may  be  rebutted  by  evi- 
dence: 22  Ency.,  101,  102,  86,  87;  23  S.  C,  562.  Land 
bought  ivith  partnership  funds  is  treated  as  partnership 
property:  27  Ency.,  2  ed.,  93;  63  Am.  Dec,  198;  5  Am. 
St.  R.,  540;  30  N.  J.  Eq.,  136;  69  N.  Y.,  198;  60  Am.  Dec, 
633;  48  Am.  Rep.,  799;  50  Am.  R.,  788;  50  Am.  R.,  54; 
13  Am.  Dec,  647 ;  Harp.  Eq.,  25 ;  4  Strob.  Eq.,  25 ;  27  L.  R. 
A.,  461 ;  1  Bates  Part.,  280,  281 ;  2  Lindley  Part.,  649 ;  17 
Ency.,  945,  948 ;  Pars.  Part.,  4  ed.,  265 ;  18  Kan.,  948 ;  57 
N.  H.,  491. 
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April  6,  1906.    The  opinion  of  the  C6urt  was  delivered  by 

Mr.  Chief  Justice  Pope.  This  was  an  action  by  Mrs. 
Angle  C.  Wilson,  plaintiff,  against  Durham  S.  Wilson,  as 
defendant.  Both  parties  are  residents  of  the  city  of  Orange- 
burg, in  the  said  State.  The  object  of  the  action  is  the  disso- 
lution of  the  partnership  then  existing  between  the  parties 
plaintiff  and  defendant  for  the  purpose  of  settUng  up  the  af- 
fairs of  the  said  partnership.  The  testimony  was  taken  before 
a  special  referee,  the  accounts  of  the  referee  were  submitted 
and  the  decree  of  the  Court  was  pronounced  by  his  Honor, 
Judge  Dantzler. 

We  will  reproduce  here  such  decree  in  its  entirety  and  the 
exceptions  thereto. 

DECREE. 

"During  the  June,  1905,  term  of  the  Court  of  Common 
Pleas  for  Orangeburg  County,  this  case  was  marked  'Heard' 
by  me,  by  consent  of  counsel;  and,  some  time  thereafter, 
the  pleadings,  testimony  and  arguments  of  counsel  were  de- 
livered to  me  for  consideration.  The  action  was  commenced 
on  the  17th  day  of  May,  1902,  by  the  plaintiff  against  the 
defendant  for  the  dissolution  of  a  partnership  existing  be- 
tween them  in  tlie  mercantile  and  millinery  business  in  the 
city  of  Orangeburg,  this  State;  for  a  settlement  of  their 
business,  as  such  partners,  and  an  accounting;  for  injunc- 
tion, and  the  appointment  of  a  receiver,  during  the  pendency 
of  the  action ;  and  for  general  relief. 

"Thereafter  a  temporary  order  of  injunction  was  made; 
and  subsequently,  Adam  H.  Moss,  Esq.,  was  appointed  as 
receiver  of  the  partnership  property,  with  the  usual  powers, 
duties  and  responsibilties,  incident  to  such  appointment.  Mr. 
Moss  accepted  such  appointment,  and  is  now  such  receiver. 

"The  defendant  by  his  answer  resists  the  prayer  for  the 
relief  sought  by  the  plaintiff  in  this  action. 

"The  parties  to  this  action  occupy  the  relation  of  wife 
and  husband. 

"There  is  no  contention  as  to  the  existence  of  a  part- 


Digitized  by  VjOOQIC 


Wilson  v.  Wilson. 


Rep.]  April  Term,  1906. 


nership  between  them;  but  there  is  a  ^larp  contention  as 
to  the  terms  of  the  partnership,  which  were  verbal. 

"The  plaintiff  alleges,  among  other  things,  that,  'prior  to 
the  first  day  of  January,  1896,'  she  'was  engaged  in  con- 
ducting a  millinery  and  dry  gxxxls  business  in  the  city  of 
Orangeburg,  in  the  county  and  State  aforesaid,  and  that 
on  the  said  1st  day  of  January,  1896,  she  and  the  defendant 
formed  a  partnership  for  the  purpose  of  continuing  and 
conducting  the  said  miUinery  and  dry  goods  business  in 
the  said  city  of  Orangeburg,  under  the  firm  name  of  Mrs. 
D.  S.  Wilson  &  Co.,  under  an  agreement  that  the  plaintiff 
should  contribute  the  stock  of  dry  goods  and  millinery  owned 
by  her  and  valued  at  $3,500  and  $1,000  in  cash,  which  she  did 
contribute  to  the  said  copartnership,  and  that  the  defendant 
^ould  contribute  $700  to  the  said  copartnership,  which  he 
did  contribute,  and  that  the  plaintiff  and  the  defendant 
should  co-operate  in  the  care,  managenwnt  and  labors  of 
the  business,  and  that  the  plaintiff  and  the  defendant  should 
share  in  the  profits  of  the  said  business  in  the  proportion 
of  the  amounts  contributed  by  them  respectively  to  the 
said  business,  and  that  upon  a  dissolution  of  the  partnership 
the  parties  should  be  repaid  the  capital  contributed  by  each.' 

"The  defendant  alleges,  among  other  things,  that,  'about 
the  1st  day  of  January,  1896,  the  plaintiff  was  engaged  in 
conducting  a  millinery  and  dry  goods  business  in  the  city 
of  Orangeburg,  in  said  county  and  State,  with  her  sister, 
Mrs.  L.  M.  Smoak,  as  equal  partners,  imder  the  firm  name 
of  Mrs.  L.  M.  Smoak  &  Co.,  and  that  the  defendant  and 
the  plaintiff  having  intermarried  on  the  26th  day  of  De- 
cember, 1895,  it  was  determined  between  them,  that  the 
defendant  should  purchase  the  interest  of  Mrs.  L.  M.  Smoak 
in  the  firm  of  Mrs.  L.  M.  Smoak  &  Co. ;  and  that  the  busi- 
ness theretofore  carried  on  under  the  firm  name  of  Mrs. 
L.  M.  Smoak  &  Co.  should  be  continued  and  carried  on 
by  the  plaintiff  and  the  defendant  as  equal  partners  for  their 
mutual  benefit  and  advantage ;  and  that  in  pursuance  of  said 
determination  the  defendant  did  purchase  and  pay  for  the 
3—74 
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half-interest  of  the  said  Mrs.  L.  M.  Smoak  in  said  millinery 
and  dry  goods  business,  out  of  and  with  his  own  funds,  Mr. 
and  Mrs.  D.  S.  Wilson  assuming  all  liabilities  of  the  firm 
of  Mrs.  L.  M.  Smoak  &  Co.,  which  were  afterwards  paid 
by  Mr.  and  Mrs.  D.  S.  Wilson  out  of  the  profits  of  their 
said  business ;  and  that  since  said  time  the  said  business  has 
been  conducted  and  carried  on  by  the  plaintiff  and  defendant 
jointly,  and  as  Mr.  and  Mrs.  D.  S.  Wilson;  and  that  the 
defendant  and  the  plaintiff  have  both  devoted  themselves 
unremittingly  to  the  conduct  and  management  of  the  said 
business;  and  that  the  said  business  has  prospered  and  is 
to-day  prosperous  and  in  sound  condition  financially;  and 
denies  each  and  every  allegation  in  the  second  paragraph 
of  the  plaintiff's  complaint  inconsistent  with  and  not  herein 
specifically  admitted  or  denied.* 

"The  'second  paragraph  of  plaintiff's  complaint*  above 
referred  to  is  that  portion  of  her  complaint  herein  before 
quoted. 

"The  testimony  taken  and  reported  by  Robert  E.  Cooper, 
Esq.,  judge  of  probate,  as  special  referee  herein,  in  obedi- 
ence to  a  previous  order  of  this  Court,  fully  vindicates  the 
plaintiff  in  the  institution  of  this  suit.  The  partnership 
should  be  dissolved  and  an  accounting  had;  and  it  is  so 
ordered  and  adjudged. 

"From  the  consideration  of  the  testimony,  I  find  and 
conclude  that,  previous  to  her  intermarriage  with  the  defend- 
ant, the  plaintiff  was  a  partner,  on  equal  terms,  with  Mrs. 
L.  M.  Smoak,  imder  the  firm  name  of  Mrs.  L.  M.  Smoak 
&  Co.,  engaged  in  the  millinery  and  dry  goods  business  in 
the  city  of  Orangeburg,  S.  C. ;  and  subsequently,  the  part- 
nership was  dissolved,  Mrs.  L.  M.  Smoak  disposing  of  her 
interest  in  the  partnership  property  to  the  plaintiff,  the  plain- 
tiff paying  for  the  one-half  interest  of  Mrs.  L.  M.  Smoak 
in  the  dry  goods  and  millinery  business  the  sum  of  $1,- 
616.33,  the  value  of  the  whole  having  been  ascertained  to  be 
the  sum  of  $3,232.66.  That,  thereafter,  a  partnership  was 
formed  between  the  plaintiff  and  the  defendant,  the  plaintiff 
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contributing  to  the  assets  of  the  partnership  the  stock  of 
merchandise  formerly  owned  by  Mrs.  L.  M.  &noak  &  Co., 
valued  at  $3,233.e6,  and  $1,000  in  cash,  and  the  defendant 
contributing  thereto  the  sum  of  $700,  the  interest  of  each  in 
the  partnership  business  being  in  proportion  to  the  amounts 
contributed  by  each  of  them,  as  I  find  and  conclude  from  the 
testimony. 

"The  contention  of  the  defendant,  that  he  paid  to  Mrs. 
L.  M.  Smoak  $1,000  on  account  of  his  alleged  purchase 
of  her  interest  in  the  dry  goods  and  mdllinery  business  of 
Mrs.  L.  M.  Smoak  &  Co.,  and  that  such  alleged  payment 
is  evidenced  by  Exhibit  'C,'  is  rebutted  and  overcome  by  the 
preponderance  of  the  evidence  to  the  contrary. 

"Exhibit  'C  purports  to  be  a  receipt  from  Mrs.  L.  M. 
Smoak  to  the  defendant,  the  following  being  a  copy  of  it: 
'Rec'd  of  D.  S.  Wilson  one  thousand  dollars  ($1,000.00) 
in  full  for  my  interest  in  the  firm  of  L.  M.  Smoak  &  Co. 
Feb.  22,  1896.  Signed     L.  M.  Smoak.' 

"Mrs.  Smoak  denies  her  signature  to  that  paper;  and, 
from  a  comparison  of  her  handwriting  with  the  writing  of 
her  name  on  the  alleged  receipt,  with  her  disavowal  of  hav- 
ing written  it,  I  am  inclined  to  the  opinion  that  she  did 
not  write  her  name  to  that  paper;  but,  even  if  she  be  mis* 
taken  and  did  sign  her  name  thereto,  yet  the  evidence  con- 
vinces me  that,  if  she  did  so,  it  was  under  a  very  serious 
misapprehension  of  its  purport,  and  that  the  defendant  did 
not  pay  her  the  money  and,  as  a  fact,  had  no  business  trans- 
action with  her  in  relation  to  the  purchase  of  her  interest  in 
the  property  referred  to;  and  I  so  hold  from  the  testimony. 

"During  the  active  operation  of  the  partnership  business, 
the  plaintiff  and  the  defendant,  each  of  them,  put  certain 
sums  of  money,  at  different  times,  in  the  firm  business,  but 
such  sum  of  money  cannot  be  considered  to  be  any  portion 
of  the  partnership  assets,  there  being  no  evidence  to  any 
ccmtract  to  that  effect.  In  doing  so,  each  becomes  a  cred- 
itor of  the  firm  to  the  extent  of  the  amount  put  in. 
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''Each  of  them  also  drew  money  out  of  the  firm,  on  indi- 
vidual account,  and  each  became  a  debtor  to  the  firm  to  the 
extent  of  the  amount  withdrawn. 

"The  plaintiff,  from  her  individual  means — from  rents 
collected  and  from  her  individual  interest  in  collections  on 
the  book-accounts  of  Mrs.  L.  M.  Smoak  &  Co. — put  in  the 
firm  business  the  sum  of  $1,456.10 ;  and  the  defendant,  from 
his  individual  means,  from  Patrick  note  $190  and  from  Wil- 
son $310 — put  in  that  business  the  sum  of  $400. 

"The  plaintiff  drew  out  of  the  business  the  following 
sums: 

For  payment  of  note,  Mrs.  (yCain $  540  00 

For  payment  of  her  part  indebtedness  Mrs.  L.  M. 

Smoak  &  Co 549  78 

For  payment  of  taxes,  insurance  and  repairs 377  86 

Making  a  total  paid  out  on  her  individual  account, 

the  sum .$1,467  64 

which  leaves  a  balance  of  eleven  and  54-100  ($11.54)  dol- 
lars owing  by  the  plaintiff  to  the  firm  on  account  of  these 
transactions. 

"The  defendant  drew  out  of  the  firm  the  sum  of  $542.59, 
on  account  of  assignment  of  mortgage  to  him  by  Mr.  Sco- 
ville,  making  the  amount  put  by  the  defendant  in  the  funds 
of  the  firm  the  sum  of  $400 ;  and  the  amount  drawn  there- 
from by  him  the  sum  of  $542.59,  leaving  a  balance  owing 
by  him  to  the  firm,  on  account  of  these  transactions,  the 
sum  of  $142.59. 

"These  amounts,  Adam  H.  Moss,  Esquire,  as  receiver, 
is  authorized,  empowered  and  directed  to  collect  from  each 
of  the  parties;  the  sum  of  $11.54  from  the  plaintiff,  and  the 
sum  of  $142.59  from  the  defendant,  or  to  deduct  the  same 
from  the  interest  of  each  in  the  moneys  in  his  hands,  as  he 
may  be  advised. 

"All  of  the  propery  owned  by  the  parties  hereto  has  been 
sold  by  the  receiver,  the  proceeds  arising  from  the  sale 
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thereof,  including  collections  made  by  him,  amounting  in  the 
aggregate  to  the  sum  of  $17,702.09. 

"A  part  of  the  property  sold  by  the  receiver  consisted 
of  the  real  property  mentioned  and  described  in  the  com- 
plaint ;  and  it  is  claimed  by  the  defendant  that  the  same  was 
not  partnership  property  and  that,  therefore,  the  proceeds 
arising  from  the  sale  thereof  are  not  partnership  assets.  I 
cannot  sustain  this  contention;  the  real  property  was  pur- 
chased with  funds  belonging  to  the  firm  and  was  to  have 
been  treated  and  considered  as  partnership  property;  and  I 
so  find  from  the  testimony,  and  so  hold ;  and  it  is  adjudged, 
that  the  said  real  property  was  partnership  property  and 
that  the  proceeds  arising  from  the  sale  thereof  constitute  part- 
nership assets  of  the  partnership  existing  between  the  plain- 
tiff and  the  defendant,  and  must  be  distributed  in  like  man- 
ner as  other  partnership  assets  of  that  partnership. 

"As  hereinbefore  found,  the  partnership  assets  amounted 
to  the  sum  of  $4,932.66,  of  which  sum  the  plaintiff  con- 
tributed $4,232.66,  and  of  which  sum  the  defendant  con- 
tributed $700;  and  in  this  proportion  the  amount  of  money 
in  the  hands  of  the  receiver  herein  and  the  amount  to  be 
collected  by  him  must  be  paid  to  the  parties  hereto,  after  the 
payment  of  the  costs  and  expenses  of  this  action,  the  com- 
missions of  the  receiver  and  the  taxes  which  may  be  due. 

"It  is,  therefore,  ordered,  adjudged  and  decreed,  that 
the  partnership  heretofore  existing  between  the  plaintifi 
and  the  defendant  be  and  hereby  is  dissolved. 

"It  is  further  ordered  and  adjudged,  that  the  plaintiff  do 
pay  to  Adam  H.  Moss,  Esq.,  as  receiver,  the  sum  of  $11.54, 
and  that  the  defendant  do  pay  into  the  hands  of  the  said 
receiver  the  sum  of  $142.69 ;  the  said  sum  of  money  to  be 
paid  to  the  said  Adam  H.  Moss,  Esq.,  as  receiver,  within 
ten  days  from  the  written  notice  of  the  filing  of  this  judg- 
ment and  decree;  and  the  said  Adam  H.  Moss,  Esq.,  as 
receiver,  is  hereby  authorized,  enipowered  and  directed  to 
institute  such  proceedings  for  the  collection  of  the  said 
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several  sums  of  money  from  the  respective  parties  as  he 
may  be  advised,  by  suit  or  otherwise. 

"It  is  further  ordered  and  adjudged,  that  Adam  H.  Moss, 
Esq.,  as  receiver,  out  of  the  funds  now  in  his  hands  and 
which  may  be  hereafter  collected  by  him,  after  the  payment 
of  the  costs  and  expenses  of  this  action,  the  payment  of 
his  commissions  and  any  taxes  which  may  be  due,  do  pay 
to  the  plaintiff  and  the  defendant,  each  of  them,  respectively, 
or  to  her  or  his  attorneys,  such  an  amount  of  money  out  of 
the  funds  remaining  in  his  hands  as  is  in  proportion  to  the 
amount  of  money  contributed  by  each  of  them  to  the  part- 
nership assets  as  hereinbefore  found  and  determined. 

"It  is  further  ordered,  that  the  said  Adam  H.  Moss,  Esq., 
as  receiver,  have  leave  to  apply  to  this  Court,  or  at  chambers, 
for  such  further  order  or  orders  as  he  may  be  advised." 

EXCEPTIONS. 

"1.  Because  his  Honor  erred  in  finding  and  holding  that 
the  plaintiff  and  the  defendant  were  not  equal  partners  in 
the  partnership  of  Mr.  and  Mrs.  D.  S.  Wilson,  and  entitled, 
in  consequence  thereof,  to  an  equal  proportion,  or  share,  in 
said  partnership  assets,  real  and  personal,  or  in  the  proceeds 
arising  therefrom. 

"2.  Because  his  Honor  erred  in  finding  and  holding  that 
the  defendant  was  indebted  on  an  accounting  with  the  said 
firm  in  the  sum  of  $142.59,  he  having  drawn  out  said  amount 
from  the  capital  of  said  firm,  over  and  above  the  sum  contrib- 
uted to  said  partnership,  while  plaintiff  was  only  indebted  to 
said  firm  in  the  sum  of  $11.54  on  such  accounting;  whereas, 
he  should  have  held  that  the  said  parties  were  in  no  way 
indebted  to  said  firm,  they  having  equal  partnership  assets, 
and  entitled  to  share  equally  in  the  partnership  assets,  and 
that  all  investments  made  by  the  said  firm  should  be  divided 
equally,  the  same  having  been  made  out  of  the  profits  of  the 
said  business. 

"3.  Because  his  Honor  erred  in  finding  and  holding  that 
the  receipt,  marked  Exhibit  'C,'  is  not  in  the  handwriting 
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of  Mrs.  L.  M.  Smoak;  whereas,  he  should  have  held  that 
the  same  was  signed  by  her  and  delivered  to  the  defendant 
on  account  of  her  share  in  the  partnership  of  Mrs.  L.  M. 
Smoak  &  Co.,  purchased  by  hinn,  as  shown  by  the  overbear- 
ing weight  of  the  testimony. 

'*4.  Because  his  Honor  erred  in  finding  and  holding  that 
the  defendant  only  contributed,  to  the  said  partnership  of 
Mr.  and  Mrs.  D.  S.  Wilson,  the  sum  of  $700,  and  that  the 
plaintiff  contributed  the  sum  of  $4,232.66,  being  the  balance 
of  the  said  partnership  assets,  and  that  the  said  partners 
share  in  the  assets  of  said  partnership,  or  in  the  proceeds 
arising  from  the  sale  thereof,  and  now  in  the  hands  of  the 
receiver,  is  in  proportion  to  the  amounts  contributed  by  each, 
respectively,  to  the  capital  of  the  said  partnership;  whereas, 
he  should  have  held,  from  the  overwhelming  weight  of  the 
testimony,  that  the  contract  of  partnership  was  as  alleged 
by  the  defendant  in  his  answer,  and  that  the  parties  had  an 
equal  interest  in  the  assets,  real  and  personal,  of  said  partner- 
ship business,  they  having  contributed  equally  thereto,  and 
that  the  said  assets,  or  the  proceeds  arising  from  a  sale 
thereof,  should  be  equally  divided  among  them. 

"5.  Because  his  Honor  erred  in  finding  and  holding  against 
the  overbearing  weight  of  the  evidence  as  matter  of  fact, 
that  there  should  be  a  dissolution  of  the  said  partnership; 
that  the  members  of  the  said  partnership  of  Mr.  and  Mrs. 
D.  S.  Wilson  did  not  contribute  to  the  capital  stock  in  equal 
proportions;  that  the  interests  of  each  in  the  partnership 
assets,  or  proceeds,  were  only  in  proportion  to  the  amounts 
contributed  by  each;  that  Exhibit  *C  was  not  signed  by 
Mrs.  L.  M.  Smoak,  and  if  she  did  so  it  was  under  a  very 
serious  misapprehension  of  its  purport;  that  the  defendant 
did  not  pay  Mrs.  L.  M.  Smoak  the  money;  that  the  defendant 
did  not  have  any  business  transaction  with  her  in  relation 
to  the  purchase  of  her  interest  in  the  partnership  of  Mrs. 
L.  M.  Smoak  &  Co. ;  that  each  became  a  creditor  of  the  said 
partnership  business  of  Mr.  and  Mrs.  D.  S.  Wilson,  to  the 
extent  of  the  amount  put  therein ;  that  each  drew  money  out 
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of  the  firm,  on  individual  account,  and  each  became  a  debtor 
to  the  firm  to  the  extent  of  the  amount  withdrawn ;  that  the 
plaintiff  from  her  individual  means  put  in  the  firm  business 
the  additional  sum  of  $1,465.10,  from  rents  and  collections 
from  book  accounts  of  the  old  firm  of  Mrs.  L.  M.  Smoak 
&  Co.,  and  that  the  defendant  put  in  from  his  individual 
means  only  the  additional  sum  of  $400,  from  the  Patrick 
note,  and  Wilson  collections;  that  the  real  estate  sold  by  the 
receiver  was  not  partnership  assets,  as  contended  by  defend- 
ant, and  that  the  real  property  was  purchased  with  funds 
belonging  to  the  firm,  and  was  to  have  been  treated  and 
considered  as  partnership  property;  whereas,  such  findings 
of  fact  were  against  the  overbearing  weight  of  the  testimony, 
and  each  and  every  of  said  findings  and  holdings  should 
have  been  just  to  the  contrary. 

"6.  Because  his  Honor  erred  in  adjudging,  'That  the  real 
property  was  partnership  property,  and  that  the  proceeds 
arising  from  a  sale  thereof  constituted  partnership  assets  of 
the  partnership  existing  between  the  plaintiff  and  the  de- 
fendant, and  must  be  distributed  in  like  manner  as  other 
partnership  assets  of  that  partnership;'  whereas,  from  the 
finding  and  holding  of  the  facts  from  the  overwhelming 
weight  of  the  testimony,  he  should  have  concluded  and  ad- 
judged just  to  the  contrary. 

"7.  Because  his  Honor  erred  in  finding  and  holding  that 
the  pnxeeds  from  the  sales  by  the  receiver,  arising  from 
the  real  and  personal  property,  should  be  distributed  by 
said  receiver,  after  the  payment  of  the  costs  and  expenses 
of  said  action,  in  proportion  to  the  capital,  as  found  by 
the  Circuit  Judge,  in  his  said  decree,  and  not  as  contended 
for  by  the  defendant  in  his  answer.  All  the  facts  and 
circumstances  in  evidence  tending  to  show  that  the  plain- 
tiff and  defendant  were  equal  copartners  in  the  business 
conducted  by  the  said  firm  of  Mr.  and  Mrs.  D.  S.  Wilson, 
and  that  they  were  entitled  to  share  equally  in  the  partner- 
ship assets,  or  in  the  proceeds  of  said  sales  by  the  receiver. 
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"8.  Because  his  Honor  erred  in  not  finding  and  holding 
that  the  title  to  the  real  property,  purchased,  was  conveyed 
to  the  plaintiflF  and  the  defendant,  as  tenants  in  common, 
as  shown  by  the  deed  of  conveyance  in  evidence;  that  the 
said  property  was  never  entered  on  the  books  of  the  said 
firm  as  partnerdiip  property,  and  never,  at  any  time,  became 
such  property,  and  that  in  the  division  thereof,  or  in  the 
proceeds  arising  from  the  sales,  each  of  the  parties  are  en- 
titled to  an  equal  share  therein,  the  same  having  been  pur- 
chased out  of  the  profits  of  said  business,  and  conveyed  to 
the  parties,  as  shown  by  the  deed  of  conveyance,  as  tenants 
in  common ;  whereas,  such  was  the  highest  and  best  evidence, 
and  the  finding  and  the  adjudging  otherwise  from  the  testi- 
mony and  ignoring  the  deed  of  conveyance,  was  against  the 
weight  of  the  testimony  and  clearly  erroneous. 

"9.  Because  his  Honor  erred  in  finding  and  holding  that 
the  parties  withdrew  from  the  capital  of  said  partnership 
business  certain  amoimts,  and  that  the  purchase  of  the  G.  W. 
Wilson  bond  and  mortgage,  was  alone  with  the  funds  of  the 
defendant,  and  reduced  his  share  in  the  capital  stock  of  said 
partnership. 

"10.  Because  his  Honor  erred  in  adjudging  as  follows: 
*That  the  said  real  property  was  partnership  property,  and 
that  the  proceeds  arising  from  the  sale  thereof  constituted 
partnership  assets  of  the  partnership  existing  between  the 
plaintiff  and  the  defendant  and  must  be  distributed  in  like 
manner  as  other  partnership  assets  of  that  partnership.  Thai 
the  partnership  heretofore  existing  between  the  plaintiff  and 
the  defendant  be,  and  hereby  is,  dissolved.  That  the  plain- 
tiff do  pay  to  Adam  H.  Moss,  Esq.,  as  receiver,  the  sum  of 
$11.54,  and  that  the  defendant  do  pay  into  the  hands  of  the 
said  receiver  the  sum  of  $142.59,  the  said  sums  of  money  to 
be  paid  to  the  said  Adam  H.  Moss,  Esq.,  as  receiver,  within 
ten  days  from  the  written  notice  of  the  filing  of  this  judg- 
ment and  decree,  and  the  said  Adam  H.  Moss,  Esq.,  as  re- 
ceiver, is  hereby  authorized,  empowered  and  directed  to  insti- 
tute such  proceedings  for  the  collection  of  the  said  several 
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sums  of  money  from  the  respective  parties,  as  he  may  be 
advised,  by  suit  or  otherwise.  That  Adam  H.  Moss,  Esq., 
as  receiver,  out  of  the  funds  now  in  his  hands  and  which  may 
be  hereafter  collected  by  him;,  after  the  payment  of  the  costs 
and  expenses  of  this  action,  the  payment  of  his  commissions, 
and  any  taxes  which  may  be  due,  do  pay  to  the  plaintiff  and 
the  defendant,  each  of  them,  respectively,  or  to  her  or  his 
attorneys,  such  an  amount  of  money  out  of  the  funds  remain- 
ing in  his  hands  as  is  in  proportion  to  the  amount  of  money 
contributed  by  each  of  them  to  the  partnership  assets,  as  here- 
inafter found  and  determined.  That  Adam  H.  Moss,  Esq., 
as  receiver,  have  leave  to  apply  to  the  Court  or  at  chambers 
for  such  further  order  or  orders  as  he  may  be  advised  '  " 

A  close  and  careful  examination  of  the  questions  raised 
by  the  appeal  have  been  fully  discussed  in  the  decree  of 
Judge  Dantzler. 

We  adopt  that  decree  because  any  further  discussion 
would  be  only  an  elaboration  of  the  views  therein  expressed. 

The  judgment  of  this  Court  is,  that  the  judgment  of  the 
Circuit  Court  be  and  is  hereby  affirmed. 


McCREARY  v.  COGGESHALL. 

1.  Reheaeiko  ordered. 

2.  Wills — Limitations  of  Estates — Mebgee — Notice — Issues. — ^Devise 
to  A.  for  life  and  in  case  A.  die  leaving  issue  of  the  body,  then  to 
such  issue  in  fee,  but  in  default  of  issue,  to  B.  in  fee  Tests  fee  after 
life  estate  in  B.  with  the  contigent  remainders  limited  thereon,  and 
if  B.  acquires  the  life  estate,  the  contingent  remainders  are  thereby 
merged  into  the  fee,  but  merger  will  not  talce  place  if  contrary  to 
the  intention  of  the  parties,  and  this  rule  applies  both  in  equity 
and  at  law.  Cases  considered.  If  a  grantee  of  A.  had  acquired  title 
without  notice  of  intention  against  merger,  would  merger  be  held 
to  have  talcen  place  as  to  him?  The  act  of  1883,  Code  1903,  3465, 
would  not  include  a  case  of  this  kind. 
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S.  EvioBKCB — ^Wbitikos. — A  Irttcr  written  seventy  years  ago  is  an 
ancient  document  and  requires  no  proof,  but  its  genuineness  may  be 
proved  by  a  comparison  with  writings  of  the  author  known  to  be 
genuine. 

4.  Probate  of  Deed  sworn  before  George  Bruce,  U.  Q.,  is  valid,  as  at 
its  date,  1820,  clerks  of  Court  were  €x  officio  Justices  of  the  Quorum, 
the  letters  U.  Q.  signifying  Unum  Quorum,  George  Bruce  being  at 
that  time  clerk  of  the  Court,  but  omission  of  official  title  of  officer 
taking  probate  does  not  affect  it. 

5.  Real  Pboperty — NoNsurr. — Letters  of  defendant  grantee  in  con- 
nection with  the  several  deeds;  parol  evidence  of  the  successive  pos- 
sessions and  admissions  of  those  who  held  successively,  were  evidence 
sufficient  to  justify  the  Court  in  not  granting  nonsuit,  on  ground 
of  total  failure  of  proof  of  locus  in  quo, 

6.  iBm. — New  Trial  as  to  both  defendants  was  properly  refused,  be- 
cause the  evidence  establishing  title  against  the  one  presumptively 
showed  title  out  of  the  other,  although  he  claimed  from  a  different 
source. 


Before  Au>rich,  J.,  Darlington,  Fall  Term,  1904.  Af- 
firmed. 

Action  by  Jas.  H.  McCreary,  John  A.  McCreary,  Sue  H. 
Hawthorne,  J.  R.  Hawthorne,  Mary  H.  McClelland,  J.  J. 
McClelland  and  Mattie  E.  Massey  against  A.  C.  Coggeshall, 
W  D.  Coggeshall  and  George  Morrell.  Fromi  judgment 
for  plaintiffs,  defendants  appeal. 

Messrs.  Dargcm  &  Coggeshall  and  Woods  &  Macfarland, 
for  appellant.  The  former  cite :  The  rules  governing  merger 
at  hw  and  in  equity  are  different:  15  Ency.,  314-5 ;  47  S.  C, 
297;  57  S.  C,  182;  64  S.  C,  193;  16  Cyc,  665;  20  Ency., 
2  ed.,  588;  16  S.  C,  330;  28  S.  C,  486;  23  S.  C,  315. 
Mere  intention  or  interest  of  parties  does  not  prevent  merger 
in  this  State:  16  S.  C,  330 ;  28  S.  C,  486 ;  24  S.  C,  18 ;  26 
S.  C,  414,  429 ;  27  S.  C,  562 ;  52  S.  C,  385 ;  28  S.  C,  453 ; 
57  S.  C,  385.  The  intent  must  have  existed  when  the  two 
estates  came  together:  15  Ency.,  1  ed.,  315;  26  S.  C,  429, 
414. 
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Messrs.  Woods  &  Macfarlaii  cite:  Issue  of  Mary  Ann 
Coleman  were  contingent  remaindermen:  10  S.  C,  389,  392  ; 
16  Cyc,  648,  650;  24  Ency.,  401,  417;  Dud.  Eq.,  120;  Rice 
Eq.,  469;  3  S.  &  R.,  361.  Contingent  remainders  may  be 
destroyed  by  different  methods:  Tied,  on  Real  Prop.,  419-21 ; 
2  Wash,  on  Real  Prop.,  638;  16  Cyc,  665;  24  Ency.,  410- 
13;  16  S.  C,  170;  17  Am.  St.  R.,  439;  60  Am.  R.,  381. 
When  destroyed  by  merger:  Tied,  on  Real  Prop.,  421;  1 
Fearne  on  Rem.,  340-1;  4  Kent's  Com.,  254;  1  Wash  on 
Real  Prop.,  155;  2  Saund.,  380;  Dud.  Eq.,  115;  Rice  Eq., 
459 ;  60  Am.  R.,  395 ;  16  S.  C,  316 ;  28  S.  C,  486 ;  54  S.  C, 
426.  Morris  W.  Hunter  took  inheritance  upon  death  of  tes- 
tator until  contingency  happened:  Rich.  Eq.  Cas.,  274;  10 
S.  C,  428;  60  Am.  R.,  388.  Evidence  by  comparison  of 
handwriting  as  original  evidence  incompetent  here:  2  McC, 
518;  1  McM.,  125;  5  S.  C,  478;  18  S.  C,  507.  Record  of 
deed  not  properly  rceorded  is  no  proof  of  its  existence:  22 
S.  C,  238;  43  Am.  Dec.,  33;  1  Whart.  Ev.,  sec.  115:  2 
Watts,  78 ;  2  Binney,  44. 

Messrs.  H.  H.  McClelland  and  Spears  &  Dennis,  contra. 

An  opinion  was  filed  in  this  case  on  the  21st  day  of  Octo- 
ber, 1906,  but  on  petition  for  rehearing  the  following  order 
was  made: 

November  2,  1905.    Per  Curiam.    Since  the  hearing  and 

decision  of  this  cause,  Mr.  Justice  Woods  has  recalled  the 

fact,  which  he  had  entirely  overlooked,  that  the  question  of 

the  effect  of  section  109  of  the  Code  of  Procedure  on 

1  the  rights  of  remaindermen  was  involved  in  a  cause 
pending  in  the  0>urt  of  Common  Pleas  in  which  he 
had  been  one  of  counsel.  The  views  of  the  Court  on  this 
point  are  not  questioned  in  the  petition  for  rehearing,  but 
at  the  request  of  Mr.  Justice  Woods,  made  for  the  reason 
above  stated,  the  cause  is  opened  so  that  argument  on  this 
point  may  be  heard  by  the  Court  without  his  participation. 
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As  the  cause  is  to  be  reopened,  counsel  will  be  heard  also  on 
the  issues  referred  to  in  the  petition  for  rehearing. 

It  is,  therefore,  ordered,  that  the  cause  be  set  down  for 
rehearing  at  the  November  Term,  1905,  of  this  Court,  upon 
the  call  of  the  Fourth  Circuit. 

The  case  was  reargued  at  November  Term,  1906.  Mr. 
Justice  Woods  sitting  at  the  request  of  all  counsel,  the 
question  of  the  effect  of  section  109  of  Cbde  of  Proc.  on 
rights  of  remaindermen  having  been  withdrawn. 

March  15,  1906.  The  opinion  of  the  Court  was  deliv- 
ered by 

(Mr.  Justice  Woods.    A  judgment  was  recovered  by  the 
plaintiffs  for  the  possession  of  a  tract  of  land  containing  630 
3cres,  and  defendants  appeal.     As  it  is  necessary  at  every 
P^Jnt  of  the  discussion  to  have  in  view  the  precise  terms 
^  certain  portions  of  the  will  of  Thomas  Hunter,  under 
^^iq\\  both  parties  claim  title,  they  are  here  set  out  in  full : 
^^^TTi.  I  lend  to  my  grand-daughter,  Mary  Ann  Coleman, 
/j   and  during  the  term  of  her  naiural  life  and  no  longer, 
-  ^^y  lands  situate,  lying  and  being  on  Belly  ^cA^including 
^J^^^e  King's  old  place,  and  also  Henry  King's  supposed  to 
^Qjtvtain  nine  hundred  acres,  and  also  four  negroes,  Carolina, 
Sarah  and  her  two  children,  and  the  future  issue  and  in- 
crease of  the  females.    It  is  my  will  and  desire  that  my  execu- 
tors retain  and  manage  the  said  land  and  negroes  for  the 
benefit  of  my  grand-daughter  until  she  arrives  to  the  age 
of  twenty-one  or  marriage,  and  then  to  be  delivered  over 
to  htr  :^id  in  case  my  said  grand-daughter,   Mary   Ann 
Coleman,  should  die  leaving  issu£  of  her  body  then  living, 
then  to  him  or  her,  or  them  so  living,  and  to  their  heirs  and 
assigns  forever;  but  in  case  the  said  Mary  Ann  Coleman 
should  die  leaving  no  issue  of  her  body  living  at  the  time 
of  her  death,  then  I  give,  devise  and  bequeath  all  the  afore- 
said  land  and  negroes  to  my  son,  Morris  W,  Hunter,  his 
heirs  and  assigns  forever. 
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"Item.  /  give,  devise  and  bequeath  unto  my  son,  Morris 
W.  Hunter,  his  heirs  and  assigns  forever,  all  the  rest  and 
residue  of  my  real  and  personal  estate  of  what  kind  or  nc^ 
ture  soever,  and  wheresoever  situate  or  beinglsind  also,  after 
the  death  of  my  wife,  Margaret  Hunter,  1  give,  devise  and 
bequeath  all  the  real  and  personal  estate  hereinbefore  loaned 
to  her,  to  him  the  said  M.  W.  Hunter,  his  heirs  and  assigns 
forever. 

"Lastly.  I  do  hereby  nc«ninate  my  son,  Morris  W.  Hun- 
ter, and  my  friends,  Samuel  Bacot  and  James  R.  Ervin, 
executors  of  this  my  last  will  and  testament." 

We  have  italicized  the  portions  requiring  special  attention. 
Thomas  Hunter  died  about  1831,  leaving  surviving  him  his 
children,  William,  Morris  and  Rachel,  and  his  grand-child, 
Mary  Ann  Coleman.  Mary  Ann  Coleman  married  Samuel 
McCreary,  and  died  in  1902,  at  the  age  of  ninety  years,  leav- 
ing surviving,  her  children,  the  plaintiffs,  J.  H.  McCreary, 
J.  A.  McCreary,  Susan  Hawthorne,  Mary  McClel- 

2  land  and  Mattie  Massey,  who  now  claim  the  land  in 
dispute  as  "issue  of  her  body  living^'  at  the  time  of 
her  death,  under  the  second  item  of  the  will.  We  first  con- 
sider the  case  on  the  assumption  that  there  was  evidence  to 
the  effect  that  Morris  W.  Hunter,  one  of  the  heirs  and  the 
residuary  devisee  of  Thomas  Hunter,  acquired  title  to  the 
life  estate  of  Mary  Ann  McCreary,  nee  Coleman,  and  that 
the  defendants,  or  at  least  one  of  themi,  derived  title  to  the 
land  and  possession  of  it  through  him.  The  defendants, 
taking  the  position  that  the  plaintiffs  took  under  the  will  a 
remainder  contingent  on  surviving  their  mother,  the  life 
tenant,  the  fee  being  in  Morris  W.  Hunter,  the  residuary 
devisee,  pending  the  contingency  upon  which  plaintiffs 
should  take,  contended  if  Morris  W.  Hunter,  owner  of  the 
fee,  did  acquire  the  life  estate  of  Mary  Ann  Coleman,  it 
became  immediately  merged  in  the  fee,  which  he  already 
held,  and  the  contingent  remainder  being*  thus  left  without 
any  particular  estate  to  support  it,  would  be  defeated.  The 
Circuit  Judge  refused  to  so  charge,  but  on  the  contrary  in- 
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structed  the  jury  the  contingent  remainder  intervening  be- 
tween the  life  estate  and  the  fee  prevented  a  merger. 

There  can  be  no  doubt  that  the  limitation  to  the  issue  of 
Mary  Ann  Coleman,  and,  in  default  of  such  issue,  to  Morris 
W.  Hunter,  created  a  contingent  remainder  with  a  double 
aspect,  and  not  an  executory  devise.  It  is  said  in  Feame 
on  Remainders,  393-395 :  "Lord  Mansfield,  in  the  voice  of 
the  Court,  said  it  was  perfectly  clear  and  settled  that  where 
an  estate  can  take  effect  as  a  remainder,  it  shall  never  be 
construed  an  executory  devise  or  springing  use.  And  Lord 
Kenyon,  Chief  Justice,  in  delivering  the  opinion  of  the  Court, 
said,  if  ever  there  existed  a  rule  respecting  executory  devises 
which  had  uniformly  prevailed  without  any  exception  to 
the  contrary,  it  was  that  which  was  laid  down  by  Lord  Hale, 
in  the  case  of  Purefoy  v.  Rogers,  that  where  a  contingency 
is  h'mited  to  depend  on  an  estate  of  freehold  which  is  capa- 
ble of  supporting  a  remainder,  it  shall  never  be  construed 
to  be  an  executory  devise,  but  a  contingent  remainder  only 
and  not  otherwise.  From  the  last  noticed  case,  and  that  of 
Hopkins  v.  Hopkins  therein  referred  to,  it  appears  that 
where  the  contingent  estate  may,  in  the  nature  of  its  original 
limitation,  take  effect  during,  or  by  the  time  of  the  determina- 
tion of,  the  particular  estate  (supposing  that  particular 
estate  to  take  place),  the  possibility  or  probaWlity  of  its  not 
doing  so,  in  the  common  course  of  things,  or  from  its  relation 
to  other  limitations,  interposed  by  the  testator,  will  not  take 
it  out  of  the  general  rule  that  denies  the  construction  of  an 
executory  devise  to  a  limitation  that  may  take  effect  as  a 
contingent  remainder."  This  is  conclusive  against  the  con- 
tention of  the  respondent.  A  reading  of  the  will  shows  that 
the  limitation  to  the  children  of  Mary  Ann  Coleman  who 
survived  her  would  take  effect,  if  at  all,  at  her  death.  Mary 
Ann  Coleman's  life  estate  was  the  particular  estate  to  sup- 
port the  remainder,  which  could  take  effect  immediately  on 
^ts  determination ;  hence  under  the  rule  stated  by  Mr.  Fearne 
it  could  not  be  an  executory  devise.'   McBlwee  v.  Wheeler, 
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10  S.  C,  39^;  Faber  v.  Police,  10  S.  C,  376;  Fearne  on 
Rem.,  373 ;  2  Wash,  on  Real  Prop.,  625. 

The  residuary  devise  to  Morris  W.  Hunter  vested  in  him 
the  fee  after  the  life  estate,  with  the  contingent  remainders 
limited  thereon.  Hopkins  v.  Mazyck,  Rich.  Eq.  Cases,  263 ; 
Williams  v.  Kibler,  10  S.  C,  414. 

The  general  rule  that  a  life  estate  is  drowned  or  merged 
in  the  fee  when  acquired  by  the  owner  of  the  fee  to  the 
destruction  of  an  intervening  contingent  remainder  is  too 
deeply  imbedded  in  the  common  law  to  be  now  judicially 
questioned.  Whenever  this  application  of  the  doctrine  of 
merger  has  been  under  discussion  by  writers  on  the  common 
law,  the  leading  case  of  Purefoy  v.  Rogers,  decided  in  1672, 
and  reported  in  2  Saunders,  380,  in  which  the  doctrine  is 
laid  down,  has  been  followed.  The  rule  is  thus  comprehen- 
sively stated  in  2  Wash,  on  Real  Prop.,  638:  "At  common 
law,  there  were  various  ways  in  which  a  contingent  remain- 
der might  be  defeated,  by  destroying  the  particular  estate 
on  which  the  remainder  depended  before  it  vested.  It  might 
be  done  by  a  feoffment  or  forfeiture,  or  by  the  inheritance 
descending  upon  the  tenant  and  merging  his  particular  estate 
in  itself,  or  by  the  particular  estate  and  the  inheritance  be- 
coming united  by  conveyance  or  act  of  the  parties,  since  the 
outstanding  of  a  contingent  remainder  would  not  prevent 
the  merging  of  the  two,  it  not  being  an  intervening  estate." 
It  is  remarkable  that  a  somewhat  careful  search  has  disclosed 
very  few  cases  in  American  courts  in  which  the  precise 
point  was  involved.  In  a  text  book  of  high  rank  our  own 
case  of  Mangum  v.  Piester,  16  S.  C,  316,  is  cited  as  author- 
ity for  the  proposition,  that  "where  the  particular  estate 
merges  in  inheritance  either  by  the  act  of  the  particular 
tenant  or  by  the  descent  to  him  of  the  inheritance  after  the 
particular  estate  has  taken  effect,  intermediate  contingent 
remainders  are  destroyed." 

It  is  true,  the  Court. held  in  that  case  a  life  estate  became 
merged  in  the  remainder  when  it  was  purchased  by  the  re- 
mainderman, but  the  remainder  there  under  discussion  was 
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hdd  to  be  vested. and  the  limitation  over  an  executory  de- 
vise, and  not  a  contingent  remainder.  The  subject  of  the 
barring  of  intervening  contingent  remainders  by  merger 
could  not  therefore  arise,  and  was  neither  discussed  nor 
decided.  Nor  was  the  precise  point  here  under  consideration 
necessarily  involved  in  Bouknight  v.  Brown,  16  S.  C,  155, 
170,  as  will  be  found  on  examination  of  the  facts  of  the 
case,  but  in  the  course  of  the  discussion  the  Court  uses  this 
language:  "A  contingent  remainder  may  be  destroyed  at 
common  law  by  fine  or  recovery,  by  merger  of  the  particular 
^tate,  or  by  any  displacement  thereof,  and  this  is  the  great 
^d  essential  difference  between  a  contingent  remainder  and 
executory  devise."  Redfem  v.  Middleton,  Rice,  459,  decided 
^^t  alienation  by  the  life  tenant  by  deed  of  feoffment  with 
"veiy  of  seizin  operated  as  a  forfeiture  of  the  life  estate, 
'^^ting  in  the  destruction  of  the  contingent  remainder  de- 
POi Jing  upon  the  life  estate  as  the  particular  estate  support- 

ojl  ^^'  '^^  *^  ^^^'^  ^^^  ^^^  ^^^^  ^-  Police,  10  S.  C, 
3"^;  McElwee  v.  Wheeler,  10  S.  C,  392;  and  SnelUng  v. 
]jmar,  82  a  C,  72,  10  S.  E.,  825.  While  the  possibility 
of  destroying  contingent  remainders  by  merger  was  not 
involved  in  those  cases,  yet  forfeiture,  by  deed  of  feoffment, 
with  the  livery  of  seizin,  and  merger,  have  equal  common 
law  sanction  as  methods  of  barring  contingent  remainders, 
and  the  remarks  of  Chief  Justice  Mclver,  in  Bank  v.  Gar- 
lington,  54  S.  C,  413,  426,  32  S-  E.,  513,  as  to  the  former, 
apply  also  to  the  latter:  "There  is  no  doubt  that  under 
the  common  law  of  England  a  tenant  for  life  could  bar 
contingent  remainders  by  executing  a  deed  of  feoffment, 
with  livery  of  seizin,  and  there  is  as  little  doubt  that  this 
portion  of  the  common  law  became  a  part  of  the  law  of  this 
State  by  virtue  of  the  act  of  1712,  incorporated  in  the  Gen. 
Stat,  of  1882  as  sec.  2738.'' 

The  act  of  1883  (18  Stat.,  430,  Civil  Code,  sec.  2465) 

provides  that  "no  estate  in  remainder,  whether  vested  or 

contingent,  shall  be  defeated  by  any  deed  of  feoffment  with 

Uvery  of  seizin."     However  unfortunate  it  may  be  regarded 
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that  our  statute  was  not  modeled  after' the  English  statute, 
8  and  9  Vict.,  c.  106,  and  thus  made  comprehensive  enough 
to  prevent  the  unjust  destruction  of  the  rights  of  conting^ent 
remaindermen  by  merger  and  other  artificial  means,  the 
Court  cannot  extend  the  statute  beyond  its  plain  meaning. 
But  even  if  the  statute  had  expressly  provided  against  the 
destruction  of  contingent  remainders  by  merger,  it  could 
have  no  effect  to  defeat  a  right  acquired  by  merger  before 
the  enactment  of  the  statute.  Here,  if  Morris  W.  Hunter 
acquired  the  preceding  life  estate,  and  thus  defeated  the  con- 
tingent remainder,  this  was  accomplished  and  his  rights  and 
the  rights  of  those  claiming  under  him  were  vested  long 
before  the  act  was  passed.  The  possibility  of  defeslting  it 
might  have  been  taken  away  by  statute,  but  after  it  had 
been  actually  destroyed  and  the  entire  unlimited  title  acquired 
by  Hunter,  his  title  could  not  be  altered  by  statute*  Batik 
V.  Garlingtm,  54  S.  C,  420,  32  S.  E.,  513.  The  Circuit 
Judge  was,  therefore,  in  error  in  saying  to  the  jury  that  the 
life  estate  could  not  merge  In  the  fee  because  of  the  interven- 
ing contingent  remainder ;  but  the  unsoundness  of  the  reason 
given  manifestly  could  not  avail  appellants  if  merger  was 
prevented  by  any  other  circumstance  appearing  from  the 
undisputed  evidence.  This  brings  us  to  the  difficult  inquiry 
as  to  the  effect  of  the  intention  of  the  parties. 

Inasmuch  as  there  seenK  to  be  considerable  doubt  as  to 
the  state  of  the  law  on  this  subject  in  South  Carolina,  a 
statement  of  the  rule  obtaining  elsewhere  and  a  brief  review 
of  our  decisions  seems  desirable. 

The  view  generally  held  is  that  merger  is  not  favored  in 
the  courts  of  law  or  equity;  and  in  equity  at  least  it  will 
not  take  place  if  opposed  to  the  intention  of  the  parties  either 
actually  proved  or  implied  from  the  fact  that  merger  would 
be  against  the  interest  of  the  party  in  whom  the  several 
etsates  or  interests  have  united.  This  doctrine  is  sustained 
by  an  unbrdcen  current  of  authority  in  the  other  States  of 
the  Union  and  in  England.  Forbes  v.  Moffett,  18  Ves., 
884;  Ins.  Co.  v.  Murphy,  111  U.  S.,  738;  Welsh  v.  Phillips, 
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25  Am.  Rep.,  679   (Ala.);  Jackson  v.  Relf,  8  So.,  184 

(Fla.)  ;  Knowles  v.  Lawton,  68  Am.  Dec,  290  (Ga.)  ;  WesU 

heimer  v.  Thompson,  32  Pac,  205   (Idaho);  Temple  v. 

fyMttier,  7  N.  E.,  642  (III.)  ;  Thomas  v.  Simmons,  2  N.  E., 

2W    (Ind.);  Shimer  v.  Hmimond,  1  N.  W.,  656  (la.); 

^^«*  V.  Webb,  28  N.  W.,  51  (Mich.) ;  Horton  v.  Mo/R/^ 

^00  Am.  Dec.,  222  (Minn.) ;  Bassett  v.  O'Brien,  51  S.  W., 

^0''    (IMo.);  Matthews  v.  /ow^5,  66  N.  W.,  622  (Neb.); 

SalzFo^^  y  Haydock,  44  Atl.,  696  (N.  H.) ;  Gore  v.  Brian, 

35  Atl.,  897  (N.  J.);  Gardner  v.  /4j/or,  8  Johns  Ch.,  58 

(N.    "ir.);  Watson  v.  Mortgage  &  Investment  Co.,  8  Pac, 

548    C  Oregon) ;  Bryar's  AR)eal,  2  Atl.,  844  (Pa.) :  Dodg^ 

V.  FJ^o^an,  81  Atl.,  268  (R.  I.)  ;  Hapgood  Shoe  Co.  v.  Bank, 

56  S.    w.,  995  (Tex.) ;  Carpenter  v.  Gleason,  4  Atl.,  706 

(Vermont)  ;  Rorer  v.  Ferguson,  81  S.  E.,  817  (Va.)  ;  5fra^- 

ort  V.    JSa/OH,  55  P^.,  814  (Wash.). 

^^  is  argued,  however,  that  the  rule  is  different  in  this 
Stat^,  and  that  something  more  than  even  actual  proof  of 
*^  ir^tention,  as  a  part  of  the  principal  contract  from  which 
"^^'^grer  would  usually  result,  is  necessary  to  prevent  it :  that 
^^  Express  contract  separate  and  distinct  must  be  proved. 
I*  ^^armot  be  denied  our  cases  are  in  some  confusion,  and  it 
^  tt^erefore  desirable  to  reconcile  them  as  far  as  possible 
^^   ataite  the  true  rule. 

I«   none  of  our  earlier  cases  on  the  subject  of  merger  is 
*^   effect  of  intention  considered,  and  we,  therefore   com- 
m^nee  with  the  case  of  Agnew^  v.  R.  R.  Co.,  24  S.  C,  18. 
^^  ^^is  case  it  was  not  necessary  to  go  further  than  to  hold 
"^^^  an  express  separate  agreement  incorporated  in  the  deed 
^^^e  to  the  mortgagee  that  the  mortgage  should  remain  open 
*^^  His  protection  prevented  merger ;  but  effect  was  given  to 
^**  paper  not  because  it  was  incorporated  in  the  deed  or  was 
Vtv  >^riting,  but  as  the  expression  of  an  intention  that  the 
xcvortgage  should  not  merge.     The  Court  says,  quoting  from 
2  Pomeroy's  Eq.,  sec.  791 :  "  'If  the  intention  has  been  ex- 
pressed, it  controls,*  etc."     In  his  dissenting  opinion  Mr. 
Justice  Mclver  says:  "But  in  addition  to  this,  the  fact  that 
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the  intention  which,  according  to  the  authorities  relied  on, 
determine  the  question  of  merger,  is  expressed  in  writing, 
cannot  be  decisive.  It  may  facilitaite  proof  of  the  existence, 
but  it  cannot  give  it  an  effect  which  it  would  not  otherwise 
have.  According  to  those  authorities,  if  the  intention  that 
there  shall  be  no  merger  is  ascertained,  whether  by  express 
proof  or  implied  from  the  circumstances,  it  controls.  I  do 
not  see  how  it  is  possible  that  the  mode  in  which  it  is  ascer- 
tained can  affect  its  nature  or  effects.  It  is  true  that  there 
are  some  things  which  are  required  to  be  in  writing,  as,  for 
example,  a  contract  for  the  sale  of  land,  which  have  no  effi- 
cacy unless  so  expressed;  but  this  is  not  of  that  class." 

In  Navassa  Guano  Co.  v.  Richardson,  26  S.  C,  401.  2  S. 
E.,  307,  the  mortgage  was  held  to  be  merged  by  the  accept- 
ance of  the  mortgagee  of  the  mortgagor's  interest  on  Hie 
ground  that  there  was  not  only  no  proof  of  an  express  agree- 
ment against  merger,  as  in  Agnew  v.  R.  R.  Co.,  supra,  but 
not  a  word  of  evidence  tending  to  show  any  intention  against  jT 
it. 

While  in  this  case  the  statement  of  the  controlling  influ- 
ence  of  intention,  quoted  from  Jones  on  Mortgages  and 
Pomeroy's  Eq.  Jurisprudence,  seems  to  be  recognized,  it  is 
held  to  have  no  application  to  the  case  of  a  mortgagee  taking 
a  conveyance  of  the  land  as  a  satisfaction  of  his  mortgage, 
for  the  reason  that  the  nKWtgagee  in  this  State  has  no  estate 
in  the  land  but  a  lien  upon  it,  and  anything  he  takes  in 
satisfaction  is  payment,  though  it  may  prove  afterward 
valueless  in  his  hands.  The  case,  therefore,  rests  on  the 
absence  of  proof  of  intention  that  the  mortgage  should  not 
be  satisfied,  and  on  the  nature  of  a  mortgage  under  our 
statute  law. 

In  Bleckley  v.  Branyon,  26  S.  C,  424,  429,  6  S.  E.,  291, 
referring  to  the  satisfaction  of  a  mortgage  by  merger,  the 
Court  says:  "On  account  of  this  seeming  hardship,  it  hsis 
been  held  that  the  mortgagee,  thus  purchasing  the  equity  of 
redemption,  may  set  up  the  prior  mortgage  against  subse- 
quent incumbrances,  if  the  parties  at  the  time  of  the  transfer 
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intended  and  covenanted  to  prevent  merger  and  to  keep  the 
mortgage  open.  See  Agnew  v.  R.  R.  Co.,  24  S.  C,  18,  and 
authorities.  So  that  the  real  question  in  this  case  is,  whether 
the  facts  as  to  the  intention  of  the  parties  bring  it  within  the 
principle  announced  in  the  case  of  Agnew  v.  R.  R.  Co., 
supra."  It  is  then  held  that  there  was  not  only  no  evidence 
of  intention  to  keep  the  mortgage  open,  but  that  the  facts  led 
to  a  contrary  conclusion.  It  is  true  in  this  case  the  Court 
said :  "We  cannot  venture  to  go  further  in  relieving  a  mort- 
gagee who  purchases  than  was  indicated  in  the  case  of  Ag- 
new  y.  R.  R.  Co.,  supra/'  But  this  clearly  did  not  mean 
that  there  must  be  present  the  precise  facts  of  Agnew  v. 
R.  R.  Co.  in  order  to  prevent  merger,  for  what  was  indicated 
in  that  case  was  the  principle  that  merger  would  be  pre- 
vented by  an  intention  that  it  should  not  occur,  either  ex- 
pressed or  implied,  because  the  interest  of  the  mortgagee 
required  it. 

In  Agnew  v.  Renwick,  27  S.  C,  562,  578,  4  S.  E.,  223, 
Mr.  Justice  Mclver  uses  this  language:  "Where  parties  have 
taken  the  precaution  to  protect  themselves  against  the  opera- 
tion of  the  general  rule,  by  an  express  covenant  to  that  effect, 
they  then  bring  themselves  under  the  exception  recognized  in 
Agnew's  case,  beyond  which  this  Court  has  said  it  will  not 
venture  to  go;  but  where  no  such  precaution  has  been  taken, 
then  the  case  must  fall  under  the  operation  of  the  general 
rule."  This  cannot  be  regarded  as  having  the  force  of  stare 
decisis,  for  the  reason  that  it  is  stated  in  the  opinion  it  would 
be  difficult,  if  not  impossible,  to  find  any  evidence  of  inten- 
tion to  keep  the  mortgage  open,  and  for  the  further  convinc- 
ing reason  that  a  reference  to  the  case  will  show  the  conclu- 
sion might  well  be  sustained  on  other  grounds,  and  the 
majority  of  the  Court  concurred  in  the  result  only. 

Up  to  this  point,  therefore,  it  cannot  fairly  be  said  the 
Cburt  ever  adjudged  that  the  intention  would  not  control 
unless  evidenced  by  an  express  agreement  in  writing;  on  the 
contrary,  the  tendency  was  to  regard  the  fact  of  the  intention 
controlling  in  whatever  way  it  might  be  indicated.     But  in 
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the  second  appeal  in  Bleckley  v.  Branyon,  28  S.  C,  446,  6  S. 
E.,  201,  the  Court  was  unanimous,  and  it  is  there  said  to  be 
settled  in  this  State  that  "  *A  mortgagee  who  buys  the  estate 
under  mortgage  not  under  process  of  foreclosure  of  his  lien 
extinguishes  the  debt  or  claim,  with  lien  on  the  land;'  and 
that  the  only  exception  to  this  rule  is  the  one  recognized  in 
Agneio  V.  R.  R.  Co.,  24  S.  C,  18,  whereby  the  mortgagee 
may,  by  express  agreement  in  writing,  protect  himself  from 
such  a  result." 

There  is  a  dictum  to  the  same  effect  in  Parker  v.  Parker, 
52  S.  C,  382,  29  S.  E.,  805,  but  so  far  from  the  result  of  the 
case  resting  on  that  ground,  it  was  decided  that  the  mortgage 
remained  open. 

While  the  case  of  Michalson  v.  Myrick,  47  S.  C,  297,  26 
S.  E.,  162,  rests  mainly  on  the  ground  that  merger  did  not 
take  place  because  the  deed  from  which  it  was  claimed  to 
^/^  result  was  held  to  be  absolutely  void  for  fraud,  yet  the  Court 

by  a  dictum-  gives  sanction  to  the  controlling  effect  in  equity 
of  intention,  either  expressed  or  implied. 

The  precise  question  was  involved,  however,  in  Lipscomb 
V.  Goode,  57  S.  C,  182,  35  S.  E.,  498,  and  an  intention  to 
keep  the  mortgage  open  was  implied,  because  it  was  to  the 
interest  of  the  mortgagees  that  it  should  not  be  satisfied,  and 
it  was  held  there  was  no  merger.  Powell  v.  Patrick,  64  S. 
C,  190,  41  S.  E.,  894,  is  to  the  same  effect. 

In  Gletm  v.  Rudd,  68  S.  C,  102,  46  S.  E.,  555,  the  diffi- 
culty  is  pointed  out  of  reconciling  the  cases  in  this  State 
which  intimate  that  to  prevent  merger  an  express  contract 
against  it  is  necessary,  and  those  which  hold  the  contract 
against  it  is  sufficiently  shown  by  proving  the  intention,  and 
that  the  intention  will  be  implied  when  the  interests  of  the 
party  against  whom  the  merger  is  claimed  require  it.  But 
the  single  point  decided  was  that  an  agreement  to  keep  the 
mortgage  open  after  conveyance  of  the  property  to  the  mort- 
gagee need  not  be  in  writing  and  incorporated  in  the  deed 
of  conveyance. 
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(From  this  review  we  think  it  clear  the  later  cases  in  this 
State  establish  the  proposition,  which  as  we  have  seen  is  in 
accord  with  the  doctrine  universally  recognized  in  other 
jurisdictions,  that  in  equity  at  least  merger  will  not  take 
phce  if  opposed  to  the  intention  of  the  parties,  affirmatively 
pt>ved  or  to  be  implied  from  the  fact  that  merger  would 
^  opposed  to  the  interest  of  the  person  in  whom  the  dif- 
ferent estates  or  interests  became  united. 

It  is  argued,  however,  that  though  in  equity  an  intention 
^at    it  shall  not  take  place  may  prevent  merger,  at  law 
whenever  the  greater  and  lesser  estate  coincide  in  the  same 
person  without  any  intermediate  estate  the  rule  that  merger 
takes   place  is  inflexible,  and  entirely  unaffected  by  the  in- 
tention.    That  is  to  say,  if  in  this  case  Mrs.  McOreary  had 
''^de   and  Hunter  had  accepted  a  deed  to  the  life  estate, 
accompanying  the  execution  with  the  most  explicit  expres- 
sion of  an  intention  on  the  part  of  both  of  them  that  merger 
should  not  result  to  the  destruction  of  the  contingent  remain- 
^^^>     the  life  estate  nevertheless  would  have  been  merged 
and   the  contingent  remainder  destroyed.    It  will  hardly  be 
thoiagrht  that  any  such  difference  "at  law"  and  "in  equity'' 
^^'^   b>e  rested  on  a  difference  between  the  jurisdiction  and 
l^^<^tice  of  courts  of  law  and  courts  of  equity.     If  this  sup- 
P^sed  distinction  ever  had  such  a  foundation  it  has  been 
^*cen  away  by  the  adoption  of  the  reformed  procedure. 
P^^^rneroy's  Code  Remedies,  sees.  94  to  103.     The  Court 
^^^    its  law  side  will  recognize  and  enforce  equitable  rights 
^^^^"ever  they  are  necessarily  involved  in  the  decision  of  a 
I^Sh^I  issue.     For  example,  if  A  in  a  suit  against  B  to  recover 
V^^^ession  of  land,  proves  his  own  title,  and  B  shows  a  deed 
tron-i  A  for  the  land  in  dispute,  this  would  be  a  complete 
^^  to  A's  recovery;  but  if  A  then  proves  the  deed  to  B 
^^s  intended  as  a  mortgage  and  the  debt  had  been  paid, 
ne  Would  still  have  the  right  to  recover  possession,  and  it 
n^^es  no  difference  whatever  whether  we  call  his  right  legal 
^^  equitably.     So  if  in  an  action  to  recover  possession  of 
land  the  title  of  the  plaintiff  depends  upon  an  alleged  mer- 
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gw,  if  the  merger  would  be  held  by  a  court  of  equity  not  to 
have  taken  place  because  contrary  to  the  intention,  the  plain- 
tiff could  not  recover. 

If  it  is  contended  the  supposed  distinction  is  founded  on 
the  difference  between  equitable  and  legal  estates  and  inter- 
ests, we  can  find  no  authority  which  compels  us  to  recog"- 
nize  it.  Indeed  the  doctrine  that  merger  at  law  will  take 
place  without  respect  to  the  intention  seems  rather  to  have 
been  taken  for  granted  by  the  courts  of  equity  than  estab- 
lished by  the  decisions  of  the  courts  of  law.  The  statement 
that  at  law  the  intention  of  the  parties  can  have  no  effect 
seems  to  be  founded  on  Compton  v.  Oxenden,  2  Vesey,  Jr., 
261,  and  Forbes  v.  M  off  ait,  18  Vesey,  384;  the  Lord  Chan- 
cellor in  the  former  case  using  this  language :  "It  is  a  clear 
principle,  both  at  law  and  in  equity,  that  where  there  is  a 
confusion  of  rights,  where  debtor  and  creditor  become  the 
same  person,  there  can  be  no  right  put  into  exertion ;  but 
there  is  an  immediate  merger.  But  it  is  true  in  equity, 
though  there  may  be  that  which,  if  all  was  reduced  to  a  legal 
right,  would  of  necessity  operate  as  a  merger,  this  Court, 
acting  upon  the  trust,  will,  on  the  intent,  express  or  implied, 
preserve  them  distinct,  and  that  confusion  of  rights  will  not 
take  place."  Similar  expressions  will  be  found  in  Smith  v. 
Roberts,  91  N.  Y.,  470;  Bassett  v.  O'Brien,  51  S.  W.,  107 
(Mo.),  and  our  own  cases  of  Agnem  v.  R.  R.  Co.,  Michal- 
son  V.  Myrick  and  Lipscomb  v.  Goode,  supra,  and  other 
modem  cases.  But  these  expressions  have  the  weight  of 
dicta  and  nothing  more,  for  in  all  the  cases  in  which  they 
are  found  the  rule  of  equity  and  not  the  rule  of  law  was 
involved  and  under  discussion ;  and  we  have  been  able  to  find 
no  law  case  in  which  it  was  adjudged  that  merger  had  taken 
place  or  would  take  place  at  law  though  opposed  to  the  in- 
tention of  the  parties  as  established  by  the  evidence.  There 
is  high  authority  against  the  existence  of  such  rigidity  in 
the  rule  of  merger  at  law  as  is  stated  in  the  equity  cases  to 
which  we  have  referred.  "The  intention  is  considered  in 
merger  at  law,  but  it  is  not  the  governing  principle  of  the 
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rule,  as  it  is  in  equity;  and  the  rule  sometimes  takes  place 
without  regard  to  the  intention,  as  in  the  instance  men- 
tioned by  Lord  Coke."     4  Kent's  Com.,  *10&.     So  far  as 
we  can  discover,  there  is  no  reference  in  Coke  on  Littleton, 
where  the  general  doctrine  of  merger  is  laid  down,  as  to  the 
effect  of  intention.     In  Appeal  of  Fink,  18  Atl.,  621  (Pa.), 
it  was  held  where  a  widow  holds  dower,  which  is  a  legal 
interest  in  lands,  the  fee  to  which  descend  to  her  by  the 
death  of  her  son,  merger  of  the  two  estates  becomes  a  ques- 
tion of  intent,  and  cannot  take  place  against  the  wishes  of 
the  ividow,  and  will  not  be  presumed  against  her  interest. 

To  the  same  effect  is  McLeery  v.  McLeery,  20  Am.  Rep., 
683  (Me.),  where  it  is  said  the  tendency  in  the  courts  has 
l^^n.  to  admit  and  apply  the  same  principle  in  law  and  in 
^uity.  It  is  true,  in  Yaumans  v.  Wagener  &  Co.,  30  S.  C, 
^^,  9  S.  E.,  106,  it  was  held  that  the  widow's  dower  was 
"^rgned  when  she  acquired  the  fee,  but  there  was  no  proof  of 

^  contrary  intention,  and  no  reference  to  the  effect  of  inten- 
tion. 

In  Flanigan  v.  Sable,  46  N.  W.,  854  (Minn.),  the  action 

^^^'^^s    on  promissory  notes,  and  on  the  question  of  merger 

*^    Cburt  says:  "The  distinction  in  practice  between  law 

^^^  ^uity  having  been  abolished,  and  both  legal  and  equita- 

.  ^  remeddes  being  now  administered  by  the  same  Court,  and 

^^  'tlxe  same  action,  there  is  no  reason  why  the  rule  at  law, 

^^^<^li  was  merely  technical,  should  obtain  in  any  case;  but 

^^   ^uity  rule  should  always  be  applied,  regardless  of  the 

,\^^^^  of  action."     It  is  said  in  20  Am.  &  En.  Ency.,  690: 

"■^  *^is  disttinction  appears  to  be  of  waning  importance,  as 

^^'^  in  the  main  the  equitable  doctrines  of  merger  have 

y^I^^rseded  the  legal  doctrines  even  in  courts  of  law."    lb., 

*  1  and  595 ;  note  to  Jones  v.  Morey,  3  Lead.  Cases  Amer. 

^^^^v  Real  Property,  236. 

^rom  the  inception  of  the  rule  that  merger  would  take 

^^ce  and  the  contingent  remainder  thereby  defeated  when 

\\ie  owner  of  the  fee  acquired  the  preceding  particular  estate, 

an  exception  was  allowed  when  the  will  itself  gave  the  par- 


Digitized  by  VjOOQIC 


58  McCreary  v.  Coggeshali*. 


Opinion  of  the  Court  [74   S.    C. 


ticular  estate  and  the  fee  to  the  same  person,  for  the  reason 
that  to  apply  the  rule  in  that  case  would  defeat  the  intention 
of  the  testator.  Feame  on  Ranainders,  340-344 ;  3  Wash, 
on  Real  Prop.,  638-639.  The  same  exception  was  applied 
to  a  deed  to  avoid  defeating  the  intention  of  the  grantor 
in  Burton  v.  Barclay,  7  Bing.,  745,  20  E.  C.  L.,  315.  Since 
the  law  holds  it  to  be  practically  possible  for  one  person  to 
be  the  owner  of  a  separate  life  estate  and  of  the  fee  at  the 
same  time,  though  this  is  technically  impossible,  in  order 
to  save  the  contingent  remainder  and  thus  give  effect  to  the 
intention  of  the  testator  or  grantor,  as  expressed  in  the 
will  or  the  deed,  it  would  be  difficult  to  find  any  sound  reason 
against  giving  a  like  effect  to  the  common  intention  of  the 
separate  owners  of  the  life  estate  and  of  the  fee  simple,  when 
the  owner  of  the  fee  acquires  the  life  estate.  The  whole 
doctrine  of  merger  is  founded  on  the  reasoning  that  it  is 
technically  impossible  for  a  man  to  hold  a  valid  charge  on 
property  which  he  himself  owns,  or  a  life  estate  in  lands  to 
which  he  has  a  fee  simple  title.  If  the  technical  argument 
may  be  overcome  for  the  sake  of  the  intention  in  one  case, 
it  would  be  difficult  to  find  just  reason  to  disregard  the  in- 
tention in  the  other.  To  do  so  without  reason  would  be  a 
reproach  to  the  administration  of  justice. 

Obviously  nothing  but  precedent  from  which  there  is  no 
escape  would  justify  the  establishment  of  one  rule  as  to 
merger  as  equitable  and  another  as  legal.  The  tendency  of 
the  law  is  to  conform  to  equity.  "Since  the  doctrines  of 
equity  began  to  react  upon  the  law,  and  especially  since  the 
impulse  given  by  the  brilliant  career  of  Lord  Mansfield,  the 
common  law  courts  have  consciously  adopted  and  applied, 
as  far  as  possible,  purely  equitable  notions — ^not  so  much 
the  technical  equity  of  the  Court  of  Chancery,  but  the  princi- 
ples of  natural  justice — in  their  decision  of  new  cases,  and  in 
the  development  of  the  law,  until  a  large  part  of  its  rules  are 
as  truly  equitable  and  righteous  in  their  nature  as  those  ad- 
ministered by  the  Chancellor."  1  Pomeroy's  Eq.  Jurisp., 
sec  69. 
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We  conclude  there  is  no  controlling  authority  that  the  in- 
tention is  not  to  be  regarded  in  an  issue  of  law  or  as  to  legal 
states,  but  on  the  contrary  the  tendency  of  modern  author- 
%  is  to  regard  the  intention  controlling  at  law  as  well  as  in 
^uity.     There  is  certainly  no  reason  to  be  found  for  any 
distinction. 

It  is  not  necessary  in  this  case  to  decide  whether  "in  law" 
the  intention  against  merger  is  to  be  implied  from  the  fact 
tiiat  it  would  be  contrary  to  the  interest  of  the  party  in  whom 
two  estates  are  united  for  one  to  be  merged  in  the  other,  for 
assuming  that  the  burden  is  cwi  the  plaintiffs  to  affirmatively 
P'^'>ve  the  intention  against  it,  we  think  such  intention  is 
clearly  established  by  the  evidence,  and  nothing  was  offered 
to  disprove  it. 

No  deed  from  Mrs.  McCreary  to  Morris  Hunter  was  of- 
fered   in  evidence,  defendant's  claim  that  he  acquired  the 
Ijfe  estate  of  Mrs.  McCreary  being  based  entirely  on  proof 
^   possession.     Mr.  Peter  A,  Brunson,  a  witness  of  the 
"*8rhest  respectability,  testified  that  Morris  Hunter  was  in 
P^^session  of  the  land  in  1835  claiming  it  as  his  own.     It 
'^  ^'^possible,  however,  that  he  was  making  any  such  claim 
^^rt^t  Mrs.  McCreary  at  that  time,  for  he  writes  to  her 
ori    B^ebruary  20,  1836,  about  the  land,  referring  to  it  as 
^^^^^r  land."     In  addition  to  this,  the  will  directed  him  and 
^    odier  executors  to  "retain  and  manage"  the  land  for 
^*"s.    McCreary,  then  Miss  Coleman,  until  "she  arirves  at 
^  ^ge  of  twenty-one  years  or  marriage,"  and  there  was  no 
^^^^'^f  of  any  notice  to  her  of  adverse  holding.     Floyd  v. 
\^^^'^^tey,  7  Rich.,  181.    When  Hunter  went  into  possession, 
^^^fore,  in  1835,  he  held  it  for  Mrs.  McCreary,  and  his 
^^'^^^^equent  holding  would  be  regarded  permissive  without 
wcy)f  to  the  contrary.     The  witnesses,  Jas.  G.  Hutchinson 
^fld  Albert  Sawyer,  say  they  knew  of  his  possession,  but 
testify  nothing  of  the  claim  under  which  he  held. 

The  defendants'  claim  of  adverse  possession  by  Morris 
Hunter  against  Mrs.  McCreary,  therefore,  rests,  on  the  evi- 
dence of  Henry  Perkins  and  H.  L.  Boston,  and  they  cannot 
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take  the  benefit  of  this  evidence  without  its  qualification! 
Both  these  witnesses  say  Hunter  was  in  possession  claiming 
only  the  life  interest  of  Mrs.  McCreary,  saying  the  "heirs 
were  out  west,"  clearly  referring  to  the  children  of  Mrs. 
McCreary,  plaintiffs  in  this  action.  The  proof  was  plenary 
and  undisputed  of  declarations  to  the  same  effect  made  by 
Thos.  P.  Lide,  who  was  afterwards  in  possession  under  a 
sheriff's  deed  purporting  to  convey  the  interest  of  Hunter; 
and  as  late  as  1886  the  defendant  A.  C.  Coggeshall  wrote 
Mrs.  McCreary,  saying :  "I  own  a  part  of  your  lifetime  in- 
terest in  a  tract  of  land  in  this  county,  which  was  sold  to 
Mr.  Thos.  P.  Lide  in  1858  by  the  sheriff  to  satisfy  a  claim 
of  Mr.  Hopkins  P.  Charles  against  Maurice  W.  Hunter, 
Esq.  I  would  like  to  either  buy  the  interest  of  your  heirs 
or  sell  them  mine.  *  *  *  I  would  like  for  them  to 
make  me  an  offer  to  either  buy  or  sell."  Even  if  there  had 
been  testimony  which  left  something  to  go  to  the  jury  as  to 
the  intention  of  Morris  Hunter,  this  could  not  help  defend- 
ants, because  the  claim  of  title  in  him  acquired  by  possession 
adverse  to  Mrs.  McCreary  is  without  support,  and  therefore 
the  life  estate  did  not  merge  in  the  fee  while  he  held  the  fee. 
His  possession  could  not  have  begun  to  be  adverse  until 
after  his  letter  to  Mrs.  McCreary,  dated  February  20,  1836, 
in  which  he  acknowledges  her  title  and  right.  Before  this 
date,  on  December  30,  1836,  Mrs.  McCreary,  nee  Coleman, 
was  married  and  remained  under  the  disability  of  coverture 
until  1861,  four  years  after  the  death  of  Morris  Hunter. 
The  law  will  not  presume  a  deed  from  her  while  under 
this  disability.  2  Wash.,  316.  Nor  could  title  be  acquired 
against  her  by  adverse  possession.  Janes  v.  Reeves,  6  Rich., 
132. 

If  Thos.  P.  Lide  acquired  the  fee  by  his  purchase  of 
Morris  Hunter's  interest  at  sheriff's  sale  and  he  and  his 
successors  in  possession  acquired  the  life  estate  of  Mrs. 
McCreary  by  adverse  possession  or  presumption  of  a  deed 
from  her,  this  possession  was  accompanied  and  qualified  by 
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the  Statement  that  the  contingent  remainder  of  the  plaintiffs 
was  unclaimed  and  unaffected. 

If  Himter  or  any  of  his  successors  who  had  acquired  his 
fee  in  the  land  had  claimed  under  a  deed  from  Mrs.  Mc- 
Creary,  expressly  stipulating"  the  contingent  remainder 
should  not  be  destroyed  by  its  execution,  this  beyond  doubt 
would  be  an  expression  of  intention  against  merger,  because 
by  merger  the  remainder  would  necessarily  have  been  de- 
stn>yed ;  and  when  the  claim  to  the  life  estate  is  based  on 
adverse  possession  accompanied  by  a  declaration  that  the 
contingent  remainder  was  unaffected,  the  result  cannot  be 
<lifferent. 

The  charge  that  merger  did  not  take  place  and  the  con- 
tingent remainder  was  not  defeated,  was  right,  not  for  the 
reason  stated  by  the  Circuit  Judge,  but  because  it  was  the 
understandii^  and  intention  of  all  parties  concerned  that 
*^re  was  no  merger,  and  that  the  contingent  remainder- 
man shouM  have  the  land  upon  the  death  of  the  life  tenant. 
Before  ending  the  discussion  of  this  point  it  may  be  well 
to  Say  that  if  any  of  the  grantees  claiming  under  Morris 
W.  Hunter  had  acquired  the  land  without  knowledge  of  the 
intention  that  there  should  be  no  merger,  and  relying  upon 
*^    rule  that  ordinarily  in  such  conditions  the  life  estate 
IS  n^ei-ged  and  the  contingent  remainder  destroyed,  a  very 

^^Jp^ent  question  would  have  been  presented.  , 

\V\e  defendants  objected  to  the  introduction  of  a  letter 

\xoni  Morris  W.  Hunter  to  Mary  A.  McCreary,  dated  20th 

February,  1836,  offered  as  an  admission  by  him  that  he  had 

not  acquired  her  life  estate,  on  the  ground  that  the 

3      genuineness  was  not  proved.      The  letter    was  an 

ancient  doctmient  and  required  no  proof.     1  Elliott 

on  Evidence,  sec.  421.     It  was  found  among  the  papers  of 

Mrs.  MoCreary,  the  addressee,  nearly  seventy  years  after 

It  was  written,  and  to  solve  any  doubt  of  its  genuineness  it 

^'as  competent  to  introduce  for  the  purpose  of  comparison 

the  records  of  the  ordinary's  office  presumably  written  by 

Hunter,  the  incumbent  of  that  office.     It  is  said  in  Cantey 
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V.  Piatt,  2  McCord,  261:  "When  a  writing  is  offered  in 
evidence,  so  antiquated  as  to  render  it  difficult  if  not  ino- 
possible  to  produce  a  witness  who  had  ever  seen  the  person 
write,  whose  signature  is  attached  to  the  writing,  justice 
would  be  defeated  if  a  comparison  of  handwriting  were  not 
permitted.  In  the  case  of  Allesbrook  v.  Roach,  1  Esp.  Rep., 
351,  the  jury  were  allowed  to  examine  papers  admitted  to  be 
the  party's  handwriting  to  compare  them  with  the  writing 
in  question,  and  to  draw  their  own  conclusions.  And  in  the 
case  of  Brumand  Rawlins,  7  East,  232,  the  signature  in  an 
entry  made  by  a  person  long  since  dead,  was  allowed  to 
be  compared  with  another  signature  of  the  same  person  in 
a  deed  of  settlement.  So,  also,  where  a  |)arson'9  books 
were  produced  to  prove  a  modus,  the  parson  having  been 
long  dead,  a  witness  who  had  examined  the  parish  books, 
in  which  the  same  parson's  name  was  written,  was  per- 
mitted to  swear  to  the  similitude  of  the  handwriting  (Bull, 
N.  P.,  236)." 

Objection  was  made  also  to  the  introduction  of  the  record 
of  a  deed  from  Morris  Hunter  to  Thomas  Hunter,  dated 
February  18,  1820,  purporting  to  be  probated  before 
4  "George  Bruce,  U.  Q.,"  on  the  ground  that  the  let- 
ters "U.  Q."  did  not  indicate  the  official  designation 
of  any  officer  authorized  at  that  time  to  take  a  probate. 
The  statute  of  1804,  5  Stat.,  479,  enacted,  "Oerks  of  the 
several  courts  of  record  of  this  State  *  *  *  shall  be 
and  they  are  hereby  declared  to  be  ex  officio  Justices  of  the 
Quorum."  The  letters  here  used  no  doubt  signified  unutH 
quorum.  The  probate  of  deeds  taken  not  long  before  and 
just  after  the  execution  of  this  deed  purport  to  have  been 
made  before  "George  Bruce,  Clerk  of  the  Court  and  one 
of  the  Quorum  ex  officio/'  Aside  from  any  proof  on  the 
subject,  the  Court  of  Common  Pleas  could  take  judicial 
notice  that  George  Bruce  was  its  Clerk,  and  ex  officio  justice 
of  the  quorum.  A  justice  of  the  quorum  was  a  magistrate 
and,  therefore,  authorized  to  take  probates  under  the  act 
of  1788,  7  Stat,  247.     The  omission  of  his  official  title  did 
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noi  affect  the  validity  of  the  probate.    Bank  v.  McMahon, 

37  S.  C.  309. 

The  letter  of  A.  C.  Cog^eshall  to  the  life  tenant,  taken 

in  connection  with  the  several  deeds,  the  parol  evi- 

5       dence  of  successive  possessions  and  the  admissions 

of  those  who  successively  held  the  land,  was  certainly 

evidence  sufficient  to  justify  the  Circuit  Judge  in  refusing 

^  grant  a  naotion  for  nonsuit  made  on  the  ground  of  a 

total  failure  to  prove  the  locus  m  quo. 

^he  motion  for  a  new  trial  on  "the  ground  that  the  ver- 
dict of  the  jury  was  against  W.  D.  Coggeshall  as  well  as 
A-    C.    Coggeshall,   notwithstanding  the  plaintiffs  proved 
*at  the  said  W.  D.  Coggeshall  derived  his  title  from  one 
'Thomas  Rogers,  a  different  source  of  title  altogether  from 
the  title  of  A.  C.  Coggeshall,  which  might  have  been 
^         superior  to  tfie  title  of  Mary  Ann  Coleman  or  these 
plaintiffs,  and  in  no  way  connected  therewith,"  was 
properly  refused.     There  was  evidence  that  Thomas  Hun- 
^f"   «ind  those  who  claimed  under  his  will,  subject  to  the 
"fflits  of  the  plaintiffs,  were  in  possession  of  the  land  for 
^  ^^*ch  longer  period  than  was  necessary  to  establish  the 
I^^^Umption  of  a  good  title  against  all  the  world.     The 
J^S*>t   of  the  plaintiffs  to  recover  possession  against  A.  C. 
^^^^shall,  the  last  of  these  successive  holders  under  the 
>j^\\\,  necessarily  embraced  the  right  to  recover  against  W.  D. 
Coggeshall,  because  any  independent  title  he  or  his  grantors 
may  have  held  was  acquired  by  the  life  tenant  and  those  who 
held  under  her  by  the  long  stretch  of  successive  possessions 
adverse  to  all  the  world  except  the  plaintiffs,  the  contingent 
remaindermen. 

The  sixth  exception  was  abandoned,  and  as  to  it  no  opin- 
ion is  expressed. 

The  judgment  of  this  Court  is,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 
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MURRAY  V.  WESTERN  UNION  TEL.  CO. 

Telboraph  CoMPAinsa — ^Prikcipal  akd  Aobkt — Pxtkitive  Damaobs. — li 
the  sender  of  a  telegram  transmit  it  by  another,  not  connected  with 
the  telegraph  company,  by  telephone  to  the  telegraph  company,  and 
the  telegraph  company  transmit  the  reply  message  to  the  person  by 
whom  the  sender  forwarded  the  first  message,  the  company  is  not 
liable  to  the  sender  for  punitive  damages  for  non-delivery  of  the  reply 
message  to  addressee. 

Before  Memminger,  J.,  Charleston,  July,  1905.  Reversed. 

Action  by  R.  J.  Murray  against  Western  Union  Tele- 
graph Company.  From  judgment  for  plaintiff,  defendant 
appeals. 

Messrs,  Geo,  H.  Perrons,  Evans  &  Finley  and  Smythe, 
Lee  &  Frost,  for  appellant.  The  latter  cite:  The  plaintiff 
suffered  no  damage  for  which  defendant  is  liable:  72  S.  C, 
366;  69  S.  C,  550;  67  S.  C,  293;  72  S.  C,  290.  There  is 
no  evidence  of  wilful  or  wanton  conduct:  72  S.  C,  25ft; 
69  S.  C,  444,  445 ;  68  S.  C,  98 ;  72  S.  C,  343.  //  message 
be  delivered  to  company  by  ag^nt  of  sender,  company  may 
deliver  reply  to  sanve  person:  42  S.  C,  819;  76  S.  W.,  914; 
17  S.  W.,  847;  27  Ency.,  2027. 

Messrs,  W,  Turner  Logan  and  John  P.  Grace,  contra : 
There  was  evidence  on  which  to  base  punitiue  damages: 
72  S.  C,  263.  Delivery  by  telephone  is  not  good:  27  Ency., 
2  ed.,  1028. 

April  6,  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Chie^  Justice  Pope.  This  is  an  action  commenced 
on  the  18th  of  January,  1906,  for  actual  and  punitive  dam- 
ages arising  from  the  alleged  failure  of  the  defendant  to 
deliver  a  telegram.  It  came  on  for  trial  before  Judge  Mem- 
minger  and  a  jury.  A  verdict  was  rendered  for  $800  dam- 
ages.    After  entry  of  judgment    the  defendant    appealed 
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therefrom  upon  seven  grounds.     From  the  record  it  appears 
that  the  mother  of  plaintiff  was  old  and  blind,  that  she  had 
intermarried  with  one  March  Hejrward. 
On  January  6th,  1905,  the  following  telegram  was  sent : 

"Beaufort,  S.  C. 
"To  Robert  Murray,  36  Ashton  St.,  Charleston,  S.  C. 
"Mother  dying,  come  at  once.  March  Heyward.'' 

Which  message  was  delivered  about  11.10  A.  M.,  and  on 
the  back  of  said  telegram  the  following  answer  was  sent  at 
11.10  A.M.: 

"March  Heyward,  care  of  J.  J.  Washingt6n,  Beaufort,  S.  C. 

"Let  me  know  worse.  Robert  J.  Murray." 

This  tel^fram  was  marked  paid.  No  answer  to  this  tele- 
gram was  ever  received  by  Robert  J.  Murray,  though  he 
telephoned  inquiries  for  the  same.  On  the  morning  of  the 
7th  of  January,  Robert  J.  Murray  sent  a  telegram  addressed 
to  the  Rev.  P.  P.  Watson,  Beaufort,  S.  C : 

"Please  inquire  of  my  mother's  illness  and  let  me  know 
at  once." 

At  between  12  M.  and  2  P.  M.,  this  answer  was  received 
to  such  telegram: 

"Your  mother  is  ill ;  come  at  once.  P.  P.  Watson." 

The  plaintiff  at  once  started  by  rail  to  Beaufort,  S.  C, 
reaching  there  about  7  P.  M.,  and  found  that  his  mother  was 
dead,  having  died  at  about  3  P.  M.  of  same  day.  The  plain- 
tiff was  greatly  distressed  at  not  seeing  his  mother  in  life, 
and  at  once  inquired  why  his  telegram  to  March  Heyward 
had  never  been  answered.  March  Heyward  said  that  he 
had  never  received  it  nor  had  J.  J.  Washington,  in  whose 
care  it  had  been  sent. 

The  defendant  contended  that  it  had  sent  the  telegnim 
to  Mark  Keyserling  about  12  M.  on  the  6th  of  January, 
the  said  Keyserling  residing  on  Lady's  Island,  where  March 
Heyward  lived,  and  the  said  Mark  Keyserling  said  he  had 
received  the  said  telegram  over  the  telephone  at  about  12 
M.,  and  had  communicated  the  same  to  March  Heyward. 
5—74 
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This  was  denied  by  March  Heyward.  The  plaintiff  con- 
tended that  if  the  said  message  had  been  transmitted  to  the 
said  March  Heyward  he  would  have  answered  the  same 
promptly,  and  thus  enabled  the  plaintiff  to  reach  the  bed- 
side of  his  dying  mother  either  by  the  3  o'clock  train  on  the 
afternoon  of  the  6th  or  on  the  7  o'clock  train  the  next  morn- 
ing, in  time  to  have  seen  his  mother  in  life. 

The  plaintiff  alleged  that  by  reason  of  the  negligence, 
wanton,  wilful  and  outrag^eous  conduct  of  the  defendant 
corporation,  he  was  deprived  of  the  great  and  inestimable 
privilege  of  being  with  his  mother  in  her  last  hours  and 
while  she  was  alive  and  conscious,  and  was  thereby  sub- 
jected to  great  mental  anguish  and  suffering  to  his  damage 
$1,500. 

The  defendant  in  his  answer  denied  the  allegations  of 
the  complaint  except  the  death  of  plaintifTs  mother. 

The  exceptions  are  as  follows: 

"1.  Because  his  Honor  erred  in  refusing  to  charge  the 
first  request  of  the  defendant,  to  wit :  *That  the  undisputed 
evidence  shows  that  the  plaintiff  suffered  no  damage  arising 
from  the  negligence  of  the  defendant  for  which  he  is  entitled 
to  be  compensated.' 

"2.  Because  his  Honor  erred  in  refusing  to  charge  the 
second  request  of  the  defendant,  to  wit:  *That  there  is  no 
evidence  that  the  defendant  was  guilty  of  wilful  and  wanton 
conduct,  and,  therefore,  the  plaintiff  is  not  entitled  to  puni- 
tive damages.' 

"3.  Because  his  Honor  erred  in  refusing  to  charge  the 
fifth  request  of  the  defendant,  to  wit;  'That  the  defendant 
must  use  due  diligence  to  deliver  a  message  to  the  addressee 
as  promptly  as  possible;  and  where  the  sender  of  a  message 
is  illiterate  and  lives  at  a  different  town  from  that  in  which 
the  defendant's  office  is  located  and  gets  his  agent  to  tele^ 
phone  a  death  message  to  the  defendant's  office  to  be  trans- 
mitted by  telegraph  to  the  addressee;  and  the  addressee 
replies  at  once,  then  the  defendant's  agent  is  justified  in  tele^ 
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phoning  this  answer  to  said  agent  and  performs  its  duty  in 
so  doing.' 

"4.  Because  there  was  no  evidence  to  justify  the  jury  in 
finding  a  verdict  for  punitive  damages,  for  the  reason  that 
^ere  was  no  evidence  from  which  wanton  or  wilful  conduct 
^  the  part  of  the  defendant  could  be  inferred,  and  his 
Honor  erred  in  refusing  to  so  charge  the  jury. 

"5,  Because  there  was  no  evidence  to  justify  a  verdict 

for  actual  damages,  for  the  reason  that  the  right  of  the  plain- 

^'ff  to  recover  actual  damages  is  based  solely  upon  the  alle- 

S^f^on  in  paragraph  5  of  complaint,  to  the  effect  that  if  the 

addressee  had  received  the  message  which  plaintiff  claims 

^^®  not  delivered,  said  addressee  would  have  sent  the  plain- 

^  message  in  reply,  'informing  him  (the  plaintiff)  that 

*^other  was  dying  and  he  must  come  at  once  if  he  wished 

^*  ^^  her  alive ;'  whereas,  the  uncontradicted  and  admitted 

W^^^ce  shows  that  the  plaintiff  was  already  possessed  of 

^at  identical  information. 

**6.  Because  there  was  no  evidence  to  justify  any  verdict 
against  the  defendant,  in  that  (a)  The  entire  and  uncontra- 
dicted evidence  shows  that  plaintiff  suffered  no  actual  dam- 
ages by  reason  of  any  default  of  the  defendant;  and  (b) 
Because  there  was  no  evidence  from  which  a  jury  could 
infer  wilful  or  wanton  conduct  which  would  justify  a  ver- 
dict for  punitive  damages. 

"7.  Because  his  Honor  erred  in  not  granting  a  new  trial 
on  the  grounds  set  forth  in  the  motion  therefor." 
We  will  now  pass  upon  these  exceptions. 
We  should  state  that  the  defendant  made  a  motion  for  a 
new  trial  based  upon  the  alleged  errors  of  the  Circuit  Judge 
in  his  charge  to  the  jury  in  regard  to  punitive  damages. 

The  2d,  4th  and  (b)  of  the  6th  relate  to  punitive  damages. 
A  careful  study  of  the  case  shows  to  us  that  the  Circuit 
Judge  erred  in  regard  to  punitive  damages.  There  is  no 
question  between  these  parties  that  the  plaintiff  has  the 
right  to  recover  for  punitive  damages  in  case  the  defendant 
was  guilty  of  wilful  or  wanton  conduct  towards  the  plain- 
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tiff.  The  serious  question  is,  Was  there  evidence  of  wilful 
or  wanton  conduct?  We  do  not  find  that  there  was  such 
evidence,  and  if  there  was  no  such  evidence  of  punitive  dam- 
ages it  was  the  duty  of  the  Circuit  Judge  to  so  charge  the 
jury.  Machen  v.  Tel.  Co.,  72  S.  C,  256;  Gwynn  v.  Tel. 
Co.,  69  S.  C,  444;  Pickett  v.  Ry.  Co.,  69  S.  C,  445,  and 
other  cases.     There  was  no  such  evidence. 

The  first  message  was  delivered  to  the  plaintiff  on  the 
•  morning  of  January  6th.  The  plaintiff  answered  the  same 
asking  them  to  telegraph  him  the  worst.  That  dispatch  was 
sent  to  Beaufort  and  by  the  agent  at  Beaufort  sent  to  the 
agent  of  March  Heyward,  Mr.  Keyserling,  and  by  him 
received  about  12  M.  on  the  6th.  Just  at  this  point  there 
is  a  discrepancy  in  the  testimony  as  to  its  delivery  by  Key- 
serling to  March  Heyward.  On  the  7th  of  January,  the 
plaintiff  sent  a  dispatch  to  Rev.  P.  P.  Watson  which  was 
delivered  and  replied  to,  enabling  the  plaintiff  to  reach  Beau- 
fort promptly  after  the  death  of  his  mother. 

If  tfiere  was  any  fault  of  the  telegraph  company  it  was 
owing  to  its  Beaufort  agent  sending  the  dispatch  for  March 
Heyward  to  Mr.  Keyserling,  but  this  was  done  by  the  tele- 
graph company  because  Keyserling  was  the  agent  through 
whom  March  Heyward  had  sent  his  dispatch  to  the  plaintiff. 
Mr.  Keyserling  was  a  man  of  character,  in  nowise  connected 
with  the  Western  Union  Telegraph  Company,  and  postmas- 
ter at  Wilkins  P.  O.,  on  Lady's  Island.  The^se  of  West- 
ern Union  Tel.  Co.  v.  Barefoot  (Texas),  76  S.  W.,  914, 
is  in  point;  in  that  case  it  appeared  that  a  reply  telegram 
was  delivered  to  the  agent  of  the  plaintiff  and  he  failed  to 
send  the  dispatch  in  the  proper  way  to  the  plaintiff,  the 
Court  held  that  the  defendant  was  not  liable. 

In  the  case  at  bar,  the  Circuit  Judge,  inadvertently,  of 
course,  failed  to  convey  to  the  jury  this  point. 

There  must  be  a  new  trial,  and  it  will  be  better  for  us 
to  avoid  any  further  reference  to  the  facts  of  the  case  or 
charge. 
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It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  reversed  and  the  case  remitted  to  that  Onxrt 
for  a  new  trial. 


McGRATH  V.  PIEDMONT  MUTUAL  INS.  CO. 

1.  CcttPORATioir — JxTEisDicnoir — iKsumAKcs. — A  domestic  corporatloii» 
unless  oUierwSse  provided  in  its  diarter,  may  be  sued  in  any  Court  in 
the  State  in  whidi  it  does  business,  if  it  is  authorised  to  do  business 
throughout  the  State.  It  is  not  essential  in  the  case  of  mutual  insur- 
ance companies  that  the  agent  of  the  company  should  have  in  the 
county  an  established  oflSce  maintained  at  the  expense  of  the  corpora^ 
tion,  but  the  Court  of  a  county  has  jurisdictipn  in  which  there  Is 
an  agent  autlioriased  to  solicit  applications  for  insurance  and  member- 
ship, to  collect  premiums,  give  receipts  and  collect  Information. 
9.  EvmiKCB — Iksveakci. — ^Where  written  application  for  insurance  spe- 
cificaUy  provides  there  is  no  contract  of  insurance  until  the  applica- 
tion is  accepted  by  home  office  subject  to  diarter  and  by-laws  of  the 
company,  and  where  diarter  provides  insurance  sliall  be  issued  only 
to  members,  it  is  incompetent  to  admit  declarations  of  soliciting 
agent  that  insurance  began  from  date  of  receipt  of  premium. 

3.  Chaiox. — Under  proof  in  this  case  the  instruction  that  the  mere 
receiving  through  the  mails  and  HUng  In  the  office  may  or  may  not  be 
the  acceptance  of  the  application  is  an  instruction  on  the  sufficiency 
or  weight  of  evidence. 

Before  Klvgk,  ].,  Abbeville.     Reversed. 

Action  by  Sallie  McGrath  against  PiednKmt  Mutual  In- 
surance Company.  From  judgment  for  defendant,  plaintiff 
appeals. 

Messrs.  Carlisle  &  Carlisle,  for  appellant,  cite :  Appellant 
^^  be  stied  only  in  county  where  its  principal  ofUce  is:  65 
S-  C.,  326;  47  S.  C,  388;  2  Rich.,  512;  1  Strob.,  72;  151 
^  S.,  496 ;  25  S.  C,  385 ;  28  S.  C,  313.  All  conversations 
fading  up  to  written  application  is  merged  in  it:  61  S.  C, 
821;  ess.  C,  388. 
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Mr.  Wm.  N.  Graydon,  contra,  cites :  Corporation  may  be 
sued  in  any  county  where  it  does  business:  1  Strob.,  70 ;  65 
S.  C,  326.  Matter  collateral  to  writing  may  be  shown  by 
parol:  59  S.  C,  467 ;  43  S.  C,  528.  Declarations  of  agent 
when  taking  an  application  is  binding  on  the  company:  48 
S.  C,  195;  55  S.  C,  594;  36  S.  C,  333. 

April  7,  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  The  plaintiff  brought  this  action 
on  an  alleged  contract  of  fire  insurance  and  recovered  judg- 
ment against  defendant  for  $200. 

1.  The  defendant  first  raises  the  question  whether  the 

Circuit  Court  for  Abbeville  County  had  jurisdiction  to  try 

this  case.     The  scinimons  was  served  upon  one  J.  P.  Smith 

at  McCormick,  in  Abbeville  County,  as  an  agent  of 

1  defendant  company,  but  did  not  reach  the  principal 
office  of  defendant  corporation  in  Spartanburg,  S.  C, 
until  after  the  time  for  answering  had  expired.  Judgment 
by  default  was  taken  against  defendant  and  thereafter  a 
motion  was  made  before  special  Judge  McDonald  for  leave 
to  answer  on  two  grounds:  (1)  that  the  Court  in  Abbeville 
County  had  no  jurisdiction,  as  defendant  corporation  was  a 
resident  of  Spartanburg  County  and  did  not  maintain  any 
office  for  transacting  business  in  Abbeville  County,  (2)  that 
defendant's  neglect  to  answer  was  excusable.  Judge  Mc- 
Donald sustained  the  second  ground  and  opened  the  default 
and  granted  defendant  leave  to  answer  within  twenty  days ; 
but  as  to  the  first  ground  Judge  McDonald,  under  authority 
of  Glaize  v.  R,  R.  Co,,  1  Strob.,  70,  and  Boyd  v.  R,  R.  Co,, 
65  S.  C,  326,  43  S.  E.,  819,  held  that  the  Court  for  .Abbe- 
ville County  had  jurisdiction.  The  defendant  answered  to 
the  merits,  but,  on  the  trial  before  Judge  Klugh  and  a  jury 
and  at  the  close  of  the  testimony,  again  raised  the  question 
of  the  Court's  jurisdiction  on  a  motion  for  nonsuit.  Judge 
Klugh  declined  to  grant  the  motion. 

Jurisdiction  has  two  aspects,  jurisdiction  of  the  person 
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^d  jurisdiction  of  the  subject  matter.     In  so  far  as  juris- 
^ction  of  the  person  is  concerned,  it  is  settled  by  numerous 
^ses  that  a  general  appearance  or  answer  to  the  merits  is  a 
^iver  of  such  objection  to  jurisdiction.     Garrett  v.  Her- 
^^g  Co.,  69  S.  C,  278..     When,  however,  jurisdiction  of 
^^  subject  matter  is  concerned,  it  is  not  waived  by  appear- 
/^^^  and  answer  but  may  be  urged  at  any  time.     JVare  v. 
f^^^erson,  25  S.  C,  387;  Bell  v.  Fludd,  28  S.  C,  314, 
^  ^,  810.     The  last  cited  cases  show  that  the  present 
Hr^tion  relates  to  jurisdiction  of  the  subject  matter,  the 
power  of  the  Court  for  Abbeville  County  to  hear  the  cause, 
notwithstanding  jurisdiction  of  the  person  was  acquired  by 
the  service  of  process  upon  defendant's  alleged  agent  in 
Abbeville  County  or  by  the  answer  to  the  merits.     This 
action  falls  under  sec.  146  of  the  Code  of  Civil  Procedure, 
which  provides :  "In  all  other  cases  the  action  shall  be  tried 
in  the  county  in  which  the  defendant  resides  at  the  time  of 
the  commencement  -of  the  action,  etc."     The  cases  of  Ware 
V.  Henderson  and  Bell  v.  Fludd,  supra,  show  that  this  pro- 
vision is  imperative,  and  that  a  judgn^nt  rendered  in  the 
wrong  county  may  be  set  aside  as  without  jurisdiction. 

The  real  question,  then,  is,  did  the  defendant  reside  in 
Abbeville  County  at  the  commencement  of  the  action  ?    The 
defendant  is  a  domestic  corporation  chartered  as  a  mutual 
protection  association  under  section  1912  et  seq,,  vol.  1,  Code 
of  Laws.     The  statute  requires  that  the  certificate  of  asso- 
ciation (which  upon  compliance  with  requirements  becomes 
its  charter)  shall  state,  among  other  things,  the  place  which 
shall  be  known  and  regarded  as  its  principal  place  of  business 
3nd  head  office,  and  in  defendant's  charter,  Spartanburg, 
^-  C.,  is  designated  as  the  principal  place  of  business  and 
n€ad  office.     But  the  statute  does  not  provide  that  the  cor- 
P^ation  shall  be  sued  only  in  the  county  where  its  principal 
^^^  is,  but,  on  the  contrary,  provides  that  it  "may  sue  and 
^  sued  and  plead  and  be  impleaded  in  all  Courts  of  law 
^d  equity."     In  the  absence  of  a  statute  requiring  suit  in 
^^  county  where  the  principal  office  of  a  corporation  is  lo- 
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cated,  a  domestic  corporation,  with  power  to  conduct  its 
business  throughout  the  State,  may  be  sued  in  any  county 
where  it  may  be  deemed  a  resident  The  case  of  Crommell 
V.  Ins.  Co.,  2  Rich.,  612,  holds  that  a  domestic  corporation 
has  its  place  of  legal  residence  where  its  corporate  business 
is  done,  and  in  that  case  the  jurisdiction  of  the  City  Court 
of  Charleston  was  maintained  because  the  defendant  insur- 
ance company  had  an  office  and  did  business  in  the  city  of 
Charleston.  The  case  of  Glaize  v.  5*.  C.  R.  R.  Co.,  1  Strob., 
70,  holds  that  the  legal  residence  of  a  corporation  is  not  con- 
fined to  the  locality  of  its  principal  office  of  business,  but  ex- 
tends to  the  territorial  limits  of  the  jurisdiction  which 
granted  its  charter,  which,  for  judicial  purposes,  defines  its 
locality;  that  if  a  local  residence  can  be  affirmed  of  it,  such, 
residence  is  obviously  where  it  is  actively  present  in  the 
operation  of  its  enterprise.  In  that  case  the  jurisdiction 
of  the  Court  in  Richland  County,  where  the  defendant  had 
an  office  and  did  business,  was  maintained,  although  defend- 
ant's principal  office  was  in  Charleston.  So,  in  Tobin  v. 
Chester  and  Lenoir  R.  R.  Co.,  47  S.  C,  387,  26  S.  E.,  283, 
it  was  held  that  a  suit  brought  against  the  defendant  com- 
pany in  Barnwell  County,  where  it  had  no  office  or  roadbed 
and  did  no  business,  was  properly  transferred  for  trial  to 
Chester  County,  where  it  had  an  office  and  agent  and  did 
business,  as  a  county  of  its  residence.  In  the  case  of  Boyd 
V.  R.  R.  Co.,  65  S.  C,  326,  43  S.  E.,  817,  it  was  held, 
that  the  Court  in  Greenville  County  had  jurisdiction,  al- 
though defendant's  line  was  not  located  in  that  county  and 
although  the  charter  designated  Spartanburg  as  the  principal 
place  of  business,  because  it  appeared  that  the  president  and 
assistant  auditor  resided  in  Greenville  and  had  their  offices 
there.  It  would  seem,  therefore,  that  in  this  State,  what- 
ever may  be  the  rule  elsewhere,  a  domestic  corporation 
resides  in  any  county  where  it  maintains  an  agent  and  trans- 
acts its  corporate  business. 

It  appears  that  J.  P.  Smith,  upon    whom    process    was 
served  in  this  case,  resided  in  Abbeville  County,  was  the 
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agwit  of  the  defendant  company  to  solicit  applications  for 

"Jsurance  and  membership  in  defendant  company,  to  collect 

F^niitams  and  give  receipt  therefor,  and  aid  the  company 

J"  procuring  the  necessary  information.     The  application 

^  this  case  was  marked  "witnessed  and  approved  by  J.  P. 

Sttiith,  agent."     Upon  acceptance  of  such  an  application 

^^  the  principal  or  home  office  in  Spartanburg,  a  policy  of 

.^^rance  would  be  issued  on  the  property  of  the  applicant 

^^  A^bbeville  County,  and  thereupon  the  applicant  would  be- 

^<^e   a  member  of  the  association,  liable  for  annual  pre- 

^^^*is  and  pro  rata  assessments,  and,  by  the  terms  of  the 

^^act,  the  company  is  given  a  Hen  therefor  on  the  real 

^  ^rsonal  property  of  the  applicant.     It  is  not  essential 

uVat  the  agent  Smith  should  have  in  Abbeville  County  an 

established  office  room  with  necessary  furniture  maintained 

at  the  expense  of  the  defendant  company.     It  is  sufficient 

if  he  resides  in  Abbeville  County  and  is  an  agent  of  the 

defendant  in  the  conduct  of  its  business.     We  conclude  that 

the  Abbey ille  Court  had  jurisdiction. 

2.  The  next  question  we  notice  is  whether  the  Court  erred 
in  allowing  witnesses  to  testify  as  to  declarations  made  by 
J.  P.  Smith,  at  the  time  he  received  the  application  for  mem- 
bership and  insurance  and  receipted  for  the  premium, 
2      that  the  property  was  insured  from  the  time  receipt 
was  given.     No  written  contract  or  policy  of  insur- 
ance was  issued  or  delivered  in  this  case  and  the  plaintiff 
sought  to  recover  upon  a  contract  based  upon  the  receipt 
of  the  application,  the  premium,  the  declaration  of  the  agent 
Smith,  and  other  circumstances  from  which  acceptance  was 
sought  to  be  inferred.     We  do  not  think  this  evidence  was 
competent.     The  written  application  signed  by  plaintiff  ex- 
pressly provided,  "there  is  no  contract  of  insurance  until 
the  application  is  accepted  by  the  home  office  in  Spartan- 
burg, subject  to  the  charter,  by-laws  and  rules  governing  the 
company."     Under  the  statute  governing  the  association, 
insurance  could  only  be  issued  to  members  of  the  association. 
There  was  no  evidence  that  Smith,  though  authorized  to 
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solicit  applications  and  forward  to  the  office  in  Spartanburg 
and  to  receive  and  forward  premiiuns,  had  any  authority 
whatever  to  make  or  deliver  contracts  of  insurance,  and, 
therefore,  his  declarations  could  not  be  admissible  to  show  a 
contract  he  had  no  power  to  make.  Furthermore,  the  plain- 
tiff must  be  held  to  have  known  Smith  had  no  such  authority, 
as  the  declarations  were  in  conflict  with  the  express  stipula- 
tion in  the  application  requiring  acceptance  at  the  home 
office  as  essential  to  such  contract. 

3.  The  eighth  exception  alleges  error  in  charging  the 
jury:  "The  mere  receiving  through  the  mail  and  filing  in 
the  office  may  or  may  not  be  the  acceptance  of  the  applica- 
tion."    It  is  objected  that  this  was  an  intimation  to 

3  the  jury  that  the  mere  receiving  and  filing  of  the 
application  may  be  held  by  them  as  an  acceptance  and 
was,  therefore,  a  charge  on  the  tacts.  We  are  impressed 
that  this  exception  should  be  sustained.  The  charge  touched 
the  vital  issue  in  the  case  and  was  calculated  to  create  a 
wrong  in:q)ression  harmful  to  the  defendant,  and  vvhich  the 
charge  as  a  whole  did  not  remedy.  The  application,  before 
acceptance,  is  a  mere  proposal  for  membership  and  insurance, 
and  must  necessarily  be  mailed  or  delivered  to  the  defend- 
ant's proper  agents  for  filing,  before  it  can  be  acted  upon 
and  accepted,  so  that  the  mere  mailing  and  filing  of  such 
application  can  never  be  deemed  an  acceptance.  Something 
more  is  necessary  to  be  shown,  either  an  actual  acceptance, 
or  such  circumstances  as  may  imply  acceptance,  or  estoj^l 
from  denying  acceptance.  In  justice  to  the  Circuit  Judge, 
we  state  his  language  in  this  connection : 

"The  mere  receiving  through  the  mail  and  filing  in  the 
office  may  or  may  not  be  the  acceptance  of  the  application, 
but  if  the  application  was  so  received  and  narked  received, 
and  the  company  also  received  the  premium  and  did  not 
decline  to  isst^e  the  policy,  but  merely,  without  communi- 
cating with  or  requiring  anything  further  from  the  plaintiff 
herself,  merely  delayed  the  delivery,  making  out  and  de- 
livery of  the  policy  for  the  purpose  of  procuring  from  its 
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agent  some  performance  of  his  duties  or  the  furnishing  of 
soirfce  information  on  his  part,  which  was  not  binding  on  or 
not  the  duty  of  the  applicant  to  furnish,  that  would  not 
be  suHicient  to  warrant  you  in  finding  that  the  application 
was  not  accepted.  But  these  matters  are  all  matters  of  fact 
for  ycm  to  determine  from  the  testimony  in  the  case,  whether 
the  application  for  this  policy  of  insurance  was  accepetd 
^  ^ot,  so  as  to  constitute  a  contract  of  insurance.  Unless 
th^  application  was  so  accepted,  then  there  was  no  contract 
of  insurance." 

^^hile  it  is  true  the  jury  were  instructed  explicitly  that 

"^^^^^^  could  be  no  contract  of  insurance  until  acceptance 

^'i  the  application  at  the  home  office  and  that  this  was  a 

T^^titr  of  fact  for  their  determination,  still  under  the  charge 

^jury  might  well  have  concluded  that  there  was  an  accept- 

^tJce  from  the  mere  fact  of  mailing  and  filing  the  application. 

The  testimony  tended  to  show  that  on  February  20,  1904, 

^^application  was  sent  in,  signed  by  the  son  of  the  plaintiff, 

^Wcii   ivas  returned  for  the  signature  of  the  plaintiff,  the 

^^ner  of  the  property,  and  for  some  other  information,  that 

'^ew    application  was  made  out  and  signed  by  plaintiff 

^  jf  or-warded  to  the  company's  office  at  Spartanburg.    The 

fPPHo^^tion  was  marked  "Received  February  29th,  1904," 

^    '^Ar^s  also  returned  for  further  information,  especially 

^  ^^Ference  to  names  of  adjoining  property  owners.     The 

u   *^^"^  of  the  company  testified  that  they  desired  to  know 

.    ^  '^'v^^re  adjoining  owners,  as  the  company  would  not  place 

"^^^y^^Tice  for  more  than  $2,000  in  reach  of  one  fire.     This 

^PP^^^c^^tion  was  received  by  Smith  on  March  7th  and  the 

^^H^curred  next  day,  before  the  application  had  been  re- 

"^^^^d  to  the  company  for  final  acceptance.     The  charge 

^  u*    ^    quoted  was  made  in  view  of  this  testimony,  and, 

^  ^*^  the  Court  doubtless  did  not  intend  so  to  do,  was  clearly 

^    ^^struction  to  the  jury  as  to  the  sufficiency  or  weight 

0^  tt\e  evidence  on  the  vital  question  whether  there  was  an 

acceptance  of  the  risk  by  the  defendant. 


Digitized  by  VjOOQIC 


76  Bank  v,  Inman  Mills. 


Opinion  of  the  Court  [74  S.   C. 


As  these  condusions  must  result  in  a  new  trial,  we  do 
not  deem  it  important  or  essential  to  consider  the  remain- 
ing exceptions. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
case  is  remanded  for  a  new  trial. 


SPENCER  NATIONAL  BANK  y.  INMAN  MILLS. 

Notes — Notice. — A  Bakk  which  has  purchased  a  negotiable  promissory 
note  before  maturity  for  yalue  is  not  charged  with  notice  that  sudi 
note  has  been  renewed  and  paid  to  the  first  payee,  by  the  fact  that 
the  renewals  and  payment  passed  through  the  bank,  it  being  the  bank 
in  which  payee  kept  an  account. 

Before  Watts,  J.,  Spartanburg,  March  Term,  1905. 
Affirmed. 

Action  by  Spencer  National  Bank  against  Inman  Mills. 
From  judgment  for  plaintiff,  defendant  appeals. 

Messrs,  Simpson  &  Bomar,  for  appellant,  cite:  Fogarties 
V.  Bank,  12  Rich. ;  Simmons  v.  Bank,  41  S.  C. ;  McGahan 
V.  Lockett,  44  S.  C. ;  Morse  on  Bank,  4  ed.,  sees.  446,  450, 
219. 

Messrs.  Buist  &  Buist  and  Stanyame  Wilson,  contra, 
cite:  41  S.  C,  188;  156  Mass.,  395;  13  Allen,  445;  2  Ency., 
369. 

April  7,  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Chie^  Justice  Pope.  This  is  an  action  for  the 
recovery  by  the  plaintiff  of  $1,000  of  the  defendant  upon 
a  negotiable  note  made  by  the  defendant  to  the  Slater  Engine 
Company  and  by  them  transferred  for  value  before  maturity 
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to  the  plaintiff.  The  trial  came  on  before  Judge  Watts 
and  a  jury.  After  hearing  the  testimony  on  both  sides  the 
Circuit  Judge  directed  a  verdict  for  the  plaintiff.  The  fol- 
lowing is  a  copy  of  the  complaint  and  the  answer : 

"The  plaintiff  above  named,  complaining  of  the  defend- 
ant, alleges 

"I.  That  the  plaintiff,  the  Spencer  National  Bank,  is  now, 
and  was  at  the  times  hereinafter  mentioned,  a  corporation 
organized  and  existing  under  the  acts  of  Congress  of  the 
United  States  of  America,  carrying  on  business  in  the  city 
of  Spencer,  in  the  State  of  Massachusetts. 

"II.  That  the  defendant,  Inman  Mills,  is  now,  and  was 
at  the  times  hereinafter  mentioned,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  South  Carolina, 
carrying  on  business  in  the  county  of  Spartanburg  and  State 
of  South  Carolina. 

"Ill,  That  Frank  Slater  and  George  M.  Faulkner  are  now, 
and  were  at  the  times  hereinafter  mentioned,  copartners 
under  the  firm  name  of  the  Slater  Engine  Company. 

"IV.  That  heretofore  the  said  defendant,  Inman  Mills, 
made  its  promissory  note  in  writing,  dated  on  the  thirteenth 
day  of  May,  1903,  at  Inman,  S.  C ;  and  thereby  promised 
to  pay  to  the  order  of  the  said  the  Slater  Engine  Cb.,  $1,000, 
four  months  after  date,  at  First  National  Bank  of  Spartan- 
burg, S.  C. 

"V.  That  thereafter  and  before  maturity,  the  said  Frank 

•  Slater  and  George  M.  Faulkner,  under  their  said  firm  name 

of  the  Slater  Engine  Company,  indorsed  the  said  note  to 

the  said  plaintiff,  for  value;  and  the  said  plaintiff  i«  now 

the  legal  and  bona  Me  owner  and  holder  thereof. 

"VI.  That  the  cost  of  protest  thereof  was  $1. 

"VII.  That  no  part  of  said  note  or  protest  has  been  paid, 
although  payment  of  the  same  has  been  duly  demanded. 

'Wherefore,  the  said  plaintiff  demands  judgment  against 
the  said  defendant  for  the  sum  of  $1,000,  with  interest 
thereon  from  the  15th  day  of  September,  1903;  together 
with  $1,  and  the  cost  and  disbursements  of  this  action." 


Digitized  by  VjOOQIC 


78  Bank  v.  Inman  Mills. 

Opinion  of  the  Court.  [74   S.   C 

The  answer  of  the  defendant  was  as  follows : 

"1.  Admits  the  allegations  of  paragraphs  one,  two,  four, 
six  and  seven  of  said  complaint. 

"2.  Defendant  admits  that  Frank  Slater  and  George  M. 
Faulkner  were  at  the  time  mentioned  in  the  complaint  co- 
partners, under  the  firm  name  of  the  Slater  Engine  Co.,  but 
alleges  that  the  said  parties  have  become  insolvent,  and 
that  their  affairs  are  now  being  administered  in  the  bank- 
ruptcy courts. 

"3.  Defendant  says  that  as  to  the  allegations  of  para- 
graph five,  it  has  no  knowledge  or  information  sufficient  to 
enable  it  to  form  a  belief,  and  the  said  allegations  are,  there- 
fore, denied. 

"4.  Further  answering  the  complaint  herein,  defendant 
says  that  the  note  referred  to  in  paragraph  four  of  the  com- 
plaint was  and  is  without  consideration  and  has  never  been 
and  is  not  now  a  legal  and  binding  obligation  against  this 
defendant,  for  that  this  defendant  received  no  consideration 
whatever  for  the  said  note — and  that  the  said  Slater  Engine 
Co.  used  said  note  in  a  way  and  for  a  purpose  never  intended 
by  this  defendant,  and  defendant  alleges  that  it  has  never 
owed,  and  does  not  now  owe,  any  sum  whatever  thereof  to 
the  plaintiff  or  to  any  other  party. 

"Wherefore,  defendant  demands  judgment  that  the  com- 
plaint be  dismissed  with  costs." 

The  testimony  in  this  case  consisted  of,  on  the  part  of 
the  plaintiff,  the  two  witnesses  of  the  plaintiff  bank,  to  wit : 
the  cashier  and  the  assistant  cashier.  Both  of  whom  explic- 
itly denied  any  knowledge  or  information  in  relation  to  any 
defect  in  the  note  sued  on  the  part  of  the  bank.  On  the 
contrary,  those  two  witnesses  testified  that  the  plaintiff  pur- 
chased said  note  for  full  value  on  the  16th  day  of  May, 
1 903,  and  the  said  note  matured  four  months  after  its  date. 

There  was  one  witness  only  on  the  part  of  the  defendant 
and  he  was  the  president  and  treasurer  of  the  Inman  Mills. 
His  testimony  denied  any  connection  or  correspondence 
with  the  plaintiff  bank  in  regard  to  the  note  sued  on.     In 
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Other  words,  he  gave  no  notice  to  the  plaintiff  until  after  the 

note  fell  due.     This  witness  relied  for  the  defense  upon  the 

l^ct  that  the  Slater  Engine  Co.  had  sold  to  it  an  engine  for 

^^s  mill  in  1901,  and  that  said  defendant  mill  issued  to  the 

Slater  Engine  Co.  a  note  for  $1,550  and  also  one  for  $1,200, 

^Wch  were  from  time  to  time  renewed  but  were  finally  fully 

J^*d  and  that  the  renewals  of  those  notes  passed  through  the 

plaintiff  bank,  and  from  these  circimistances  it  was  contended 

^  ttie  defendant  that  the  plaintiff  bank  should  have  inferred 

^^    the  note  sued  on  was  without  any  value  except  as  a 

^Mral  of  said  former  notes.     But  it  will  be  seen  that  no 

T  ^^e  was  ascribed  to  the  plaintiff  bank,  and  so  the  Circuit 

J^^^  held  that  the  testimony  did  not  support  any  notice 

Q\  31  defect  in  the  note  here  sued  on. 

It  will  be  borne  in  mind  that  there  was  no  affirmative 
defense  in  answer  of  the  defendant  in  the  way  of  a  counter- 
claim or  of  an  equitable  assignment  or  subrogation.  There 
was  no  testimony  going  to  show  any  knowledge  by  the 
plaintiff  of  a  defect  in  the  engine  sold  by  the  Slater  Engine 
Co.  to  the  defendant  Inman  Mills.  Therefore,  the  Circuit 
Judge  made  no  mistake  when  he  held  that  there  was  no 
testimony  going  to  show  that  the  plaintiff  was  not  a  pur- 
chaser without  notice  for  a  valuable  consideration  of  the 
note  of  the  defendant  for  $1,000  sued  for.  Such  being  the 
case,  it  was  the  dutv  of  the  Circuit  Judge  to  direct  the  ver- 
dict. Nicholls  V.  Hill,  42  S.  C,  28,  17  S.  E.,  1017;  Rice  v. 
Bamberg,  68  S.  C,  184,  46  S.  E.,  1009;  Uzsell  v.  Horn,  71 
S  C,  438. 

There  was  no  mistake  in  the  Circuit  Judge's  refusing 
the  motion  for  a  new  trial. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of 
the  Circuit  Court  be  affirmed. 
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RAILROAD    commissioners    y.    ATLANTIC    COAST    LINE 
RAILROAD  CO. 

1  .Appeal — Railioad  Comkiibioksrs. — This  Coubt  will  not  review  find- 
ings of  fact  by  the  Railroad  Commission  after  notice  and  hearing,  in 
absence  of  allegations  charging  fraud  or  other  grounds  for  setting 
aside  the  adjudication. 

9,   iKTERflTATB     COMMERCE — RaILEOADS. — ^ThE      RaILEOAD     COMMISBIOKSaS 

having  determined  that  the  accommodations  furnished  by  an  inter- 
state railroad  company  to  the  citizens  at  a  point  in  this  State  are 
inadequate,  its  order  requiring  the  company  to  stop  two  of  its  inter- 
state passenger  trains  at  such  point  on  flag,  is  not  a  burden  on 
interstate  conmierce^  but  the  writ  issued  to  require  the  company  to 
obey  the  order  of  the  Commissioners  gives  the  company  the  altematiye 
right  to  provide  facilities  at  such  point  substantiaUy  the  same  as 
would  be  afforded  by  stopping  tlie  trains  in  question. 
S.  Reheaeiko  refused. 

Petition  to  this  Court  in  its  original  jurisdiction  for  writ 
of  mandamus  against  the  Atlantic  Coast  Line  Railroad  Co. 
requiring  it  to  obey  the  order  of  the  Railroad  Commissioners. 

Messrs,  Assistant  Attorney  General  Leroy  F,  Youmans 
and  M,  C,  Woods,  for  petitioners. 

Messrs.  Willcox  &  WUlcox,  Mullins  &  Hughes  and  John- 
son &  Buck,  contra. 

The  opinion  herein  was  filed  February  26,  1906,  but  on 
petition  for  rehearing  the  remittitur  was  held  up. 

STATEMENT  O^  I^ACTa 

This  is  an  application  to  the  Supreme  Court,  in  the  exer- 
cise of  its  original  jurisdiction,  for  a  writ  of  mandamus, 
requiring  the  respondent  to  stop  two  of  its  fast  mail  trains 
when  flagged,  in  order  to  provide  adequate  facilities  to  the 
citizens  of  Latta  and  surrounding  country,  in  making  certain 
railroad  connections. 

The  petition  alleges:  "That  on  Jtme  7th,  1904,  certain 
citizens  residing  at  Latta  and  along  the  line  of  the  Latta 
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Branch  Railroad,  filed  a  petition  with  the  plaintiffs  as  Rail- 
road Commissioners  alleging  that  the  Atlantic  Coast  Line 
Railroad  Company  was  furnishing  insufficient  accommodah 
tions  for  passengers  traveling  on  said  railroad,  and  asking 
^at  the  said  railroad  company  be  compelled  to  stop  its  pa's- 
^^nger  trains,  Nos.  32  and  35,  at  its  station  in  the  town  of 
^^ta  when  flagged,  for  the  purpose  of  receiving  and  deli v- 
^^^ng  passengers  at  said  station. 

"That  thereafter,  on  July  29th,  1904,  the  said  Railroad 
Commissioners,  after  investigating  the  facts  stated  in  said 
petition,  and  after  notice  and  hearing  the  above  named  de- 
fendant in  reference  to  the  facts  of  said  petition,  found  as 
a  matter  of  fact,  that  sufficient  accommodation  was  not  fur- 
nished the  citizens  along  the  said  Latta  Branch  Railroad, 
and  in  the  town  of  Latta,  by  the  Atlantic  Coast  Line  Rail- 
road Company  at  its  station  in  Latta,  and  said  Railroad 
Commissioners  thereupon  made  an  order  that  the  said  pas- 
senger trains,  Nos.  32  and  35,  operated  by  the  said  Atlantic 
Coast  Line  Railroad  Company  ,should  stop  when  flagged, 
at  the  said  Latta  station,  on  and  after  August  1st,  1904." 

The  respondent  contends  that  sufficient  passenger  accom- 
modations are  now  furnished  the  citizens  of  Latta,  and  those 
residing  along  the  Latta  Branch  Railroad,  and  relies  upon 
the  defense  "that  said  order  of  the  Railroad  Commission 
of  South  Carolina  is  unreasonable,  unnecessary,  a  direct 
burden  upon  intertsate  commerce,  and,  therefore,  a  violation 
of  and  in  conflict  with  section  8,  of  Article  L,  of  the  Consti- 
tution of  the  United  States,  which  provides  that  Congress 
shall  have  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  and  further,  that  said  order 
is  a  direct  and  unnecessary  interference  with  the  speedy 
carriage  of  mails  of  the  United  States." 

The  testimony  was  taken  by  a  special  referee  under  order 
of  the  Court. 

The  decision  of  the  Commissioners  is  set  forth  in  thfe 
following  notice  served  upon  the  general  superintendent 
of  the  railroad  company : 
6—74 
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"Dear  Sir:  We  beg  to  hand  you  herewith  the  finding 
and  order  of  this  Board  in  the  matter  set  forth,  as  fellows : 
On  petition  of  the  town  authorities  of  the  towns  of  Latta 
and  Clio  and  citizens  along  the  Latta  Branch  Railroad  for 
the  stopping  of  trains  Nos.  'd2  and  36  on  flag,  for  receiving 
and  delivering  passengers  at  said  station.  After  personal 
inspection  of  the  situation  at  Latta,  and  the  demand  of  said 
citizens  for  those  accommodations,  it  appears  to  this  Board 
that  sufficient  acccxnmodation  was  not  furnished  to  those 
citizens  to  fulfill  the  requirements  of  the  statutes  of  this 
State.  The  evidence  was  sufficient  to  warrant  this  Board 
in  demanding  that  better  accommodation  should  be  fur- 
nished, and  that  it  was  not  unreasonable  to  ask  the  said 
company  to  stop  trains  Nos.  32  and  35  on  flag. 

"Therefore,  it  is  hereby  ordered,  that  said  trains  shall 
stop  on  flag,  at  said  Latta  station,  on  and  after  August  1st." 

The  attorney  who  filed  an  argument  in  behalf  of  the  peti- 
tioners, thus  states  the  reasons  why  the  accommodations  arc 
considered  insufficient: 

"Any  inconvenience  arising  to  passengers  at  Latta  neces- 
sarily arises  to  passengers  from  Clio  and  the  territory  adja- 
cent to  the  railroad  between  the  two  places,  a  distance  of 
twenty  miles,  passengers  from  Clio  and  the  stations  between 
the  two  places  having  to  pass  through  the  junction  point, 
Latta.  Hence,  there  are  involved  not  only  passengers  from 
Latta,  but  from  a  large  territory,  which,  as  it  appears  from 
uncontradicted  testimony,  is  a  progressive,  prosperous  and 
thickly  settled  section. 

"A  passenger  at  Latta  may  take  a  train  at  8  A.  M.  and 
go  to  Dillon  on  the  Latta  Branch  train.  This  train  returns 
immediately  and  passing  Latta,  goes  to  Pee  Dee  junction, 
where  connection  may  be  had  for  Charleston  and  points  on 
the  Cheraw  and  Darlington  road  and  Wilmnigton  and  im- 
mediate points.  The  Latta  Branch  train  returns  from  Pee 
Dee  forthwith,  and,  after  a  wait  of  two  or  three  hours  at 
Latta,  goes  to  Clio.  The  morning  express,  a  local  train, 
arrives  at  10.45  A.  M.  for  points  north.     During  the  day 
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/j^^/^e  indefinite  time  local  freight  trains  pass,  one  going 


^  and  the  other  south.     In  the  afternoon  the  express,  a 


passenger,  goes  south,  making  connection  with  all 
Points  south  of  Latta,  incUiding  Columbia.  This  is  the  only 
Columbia  connection.  The  Latta  Branch  train  returns  from 
Clio  and  goes  down  to  Pee  Dee  just  behind  the  local  passen- 
ger. It  returns  from  Pee  Dee  and  goes  up  to  Clio,  where 
it  rests  for  the  night.  Thus  there  arrive  and  depart  from 
Latta  two  pa^enger  trains,  the  Latta  Branch  train  five 
times  and  two  freiglits,  aggregating  nine  trains  per  week 
day.     On  Sunday  there  are  only  two  trains. 

"With  all  these  trains,  there  is  only  one  connection  per 

day  north  to  Dillon  and  points  beyond.     The  stopping  of 

train  32  would  remedy  this.     There  is  only  one  connection 

to  Columbia,  and  passengers  for  points  beyond  Columbia 

have  to  remain  over  night  and  pay  a  hotel  bill,  either  in 

Florence,  Sumter  or  Columbia.     There  is  no  connection 

for  Orangeburg  and  points  between  Sumter  and  Augusta, 

absolutely  none,  without  having  to  pay  a  hotel  bill  and  being 

P"^  to  inconvenience  and  delay.     The  stopping  of  train  35 

would  correct  all  this.'' 

■^he  following  testimony  of  the  general  superintendent  of 
^^  '"espondent  gives  a  clear  outline  of  the  grounds  upon 
^hich    it  contends  that  the  facilities  are  adequate: 

Q-    In  describing  these  connections  which  are  afforded 

to  Clio,  S.  C,  are  not  all  the  connections  you  have  described 

also  afforded  Latta,  S.  C.  ?    A.  Yes,  sir.     Q.  Do  you  know 

the   last  census  population  of  Latta,  S.  C?    A.  Yes,  sir:  I 

have  it  taken  from  the  United  States  Census,  a  copy  of  which 

1  have.    The  population,  according  to  the  census  of  1900, 

waa  453      Q.  What  was  the  population  of  Clio?     A   608. 

Q\  \Vhat  is  the  population  of  intermediate  points  between 

Clio  2^nd  Latta?    A.  The  only  point  shown  is  Dunbar,  115 

people .  ^j^g  United  States  Census  Report  showing  that  the 

other  points  are  less  than  50  population,  and  are,  therefore, 

^^^  given.     Q.  What  is  the  census  population  of  Kingstree, 

^-  C.  ?    A.  760  people.     Q.  How  many  passenger  trains  a 
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day,  in  all  directions,  afford  to  tlic  people  of  Latta,  S.  C, 
an  opportunity  of  going  off  by  boarding  a  train?  A.  11; 
The  following  trains  arrive  at  Latta:  from  Clio  at  7  A.  M., 
6.05  A.  M. ;  from  all  points  south,  10.30  A.  M. ;  from  Dillon, 
7;50  A,  M. ;  from  Pee  Dee  and  points  beyond,  9.35  A.  M, 
and  9.05  P.  M.  The  following  trains  depart  from  Latta: 
for  Clio,  11.15  A.  M.  and  9.18  P.  M.;  7.01  P.  M.  for  Wil- 
mington and  points  south  and  west;  8.30  A.  M.,  Pee  Dee 
and  points  beyond,  and  7.40  P.  M.  for  Pee  Dee  and  points 
beyond.  In  addition  to  which  there  are  two  local  freight 
trains  provided  with  passenger  service,  leaving  Latta  at 
9  A.  M.  for  Fayetteville  and  intermediate  points,  and  at  7.01 
P.  M.  for  Florence  and  intermediate  points.  Q.  Is  it  not 
a  fact,  Mr.  Craig,  that  the  only  one  connection  that  is  not 
made  either  in  the  morning  or  afternoon  by  the  trains  that 
you  have  described,  is  the  train  which  lesves  Florence  at 
6  A.  M.  for  Columbia,  S.  C.  ?  A.  That  train  only  runs  to 
Sumter,  but  it  affords  connection  at  Sumter.  Q.  Is  or  not 
tliat  the  only  train  that  the  two  trains  that  you  have  described 
do  not  make  connection  with?    A.  Yes,  sir." 

It  also  relies  upon  the  fact  that  trains  Nos.  32  and  35 
already  stop  at  Dillon,  which  is  only  six  miles  from  Latta. 

OPINION. 

April  9, 1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Gary,  after  the  foregoing  statement  of  facts. 

On  the  former  hearing  before  this  Court,  the  respondent 
interposed  a  demurrer  to  the  petition  which  was  overruled. 
One  of  the  grounds  of  demurrer  was :  "In  that  the  order  of 
the  Railroad  Commission  is  not  the  result  of  a  judicially 
determined  fact,  and  the  defendant  not  having  had  its  day 
in  Court  on  the  merits  of  said  order,  the  enforcement  of  the 
order  of  Railroad  Commission  deprives  the  defendant  of  its 
property  without  due  process,  &c." 

The  Court,  in  disposing  of  this  ground  of  demurrer,  said : 
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"The  facts  were  determined  by  a  tribunal  well  recog- 
^        nized  and  adopted  throughout  the  land.    The  defend- 
ant was  notified,  appeared  and  contested  the  facts 
"P^^  the  merits."  • 

^s    the  facts  were  judicially  determined  by  a  tribunal, 
'^wered  by  statute  to  make  such  adjudication,  they  are 
^.  ^  Subject  to  review  by  this  Court,  in  the  absence  of  alle-^ 
^  ^^^Tis  charging  fraud  or  other  grounds  for  setting  aside 
v!Vt  adjudication. 

Therefore,  the  question  to  be  determined  is,  whether  the 

order  of  the  Commissioners,  requiring  the  railroad  cbm- 

P^ny  to  stop  at  Latta  (if  flagged)  its  two  fast  mail  trains 

engaged  in  carrying  interstate  passengers,  is  a  burden 

2      upon  interstate  commerce,  when  the  accommodations 

are  otherwise  inadequate.     The  mere  fact  that  they 

^e  fest  mail  trains  engaged  in  carrying  interstate  passengers, 

"Oes  not  exempt  them  from  regulations  under  the  statutes  of 

"'^  State. 

^^  the  case  of  Lake  Shore  Co.  v.  Ohio,  173  U.  S.,  285, 

"le  Court  had  under  consideration  a  statute  of  Ohio  provid- 

^S  that  "each  company  shall  cause  three,  each  way,  of  its 

regular  trains  carrying  passengers,  if  so  many  are  run  daily, 

Sunclays  excepted,  to  stop  at  a  station,  city  or  village,  con- 

tainingr  Qver  3,000  inhabitants,  for  a  time  sufficient  to  receive 

and  let  off  passengers."    At  the  time  when  it  was  contended' 

"^^^  the  statute  was  violated,  the  railroad  company  caused 

^"*y   One  of  its  trains  to  stop  as  required  by  the  statute, 

although  it  was  then  operating  three  or  more  trains,  both 

^^ys,  over  its  road ;  all  of  which,  except  the  one  that  stopped 

at  the  station,  were  fast  mail  trains  transporting  interstate 

Passengers.     On  the  assumption  that  the  statute  was  not 

unreasonable,  the  Court  held  that  the  statute  was  constitu- 

^^^I,  and  used  the  following  language,  at  page  800 :  "The 

I^^er  of  the  State,  by  appropriate  legislation,  to  provide 

^^  the  public  convenience,  stands  upon  the  same  ground 

precisely  as  its  power  by  appropriate  legislation  to  protect 

^^  public  health,  the  public  morals,  or  the  public  safety. 
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Whether  legislation  of  either  kind  is  inconsistent  with  any 
power  granted  to  the  general  government  is  determined  by 
the  same  rules.  *  *  *  The  statute  does  not  stand  in 
the  way  of  the  railroad  company  running  as  many  trains 
as  it  may  choose  between  Chicago  and  Buffalo,  without  stop- 
ping at  intermediate  points,  or  only  at  very  large  cities  on 
the  route,  if,  in  the  contingency  named  in  the  statute,  the 
required  number  of  trains  stop  at  each  place  containing  8,000 
inhabitants  long  enough  to  receive  and  let  off  passengers. 
It  seems  from  the  evidence  that  the  average  time  required 
to  ^top  a  train  and  receive  and  let  off  passengers  is  only 
three  minutes.  Certainly  the  State  of  Ohio  did  not  endow 
the  plaintiff  in  error  with  the  rights  of  a  corporation  for  che 
purpose  simply  of  subserving  the  convenience  of  passengers 
traveling  through  the  State  between  points  outside  of  its 
territory.  ♦  ♦  ♦  it  was  for  the  State  to  take  into  con- 
sideration all  the  circumstances  affecting  passenger  travel 
within  its  limits,  and,  as  far  as  practicable,  make  such  regu- 
lations as  were  just  to  all  who  might  pass  over  the  road 
in  question.  It  was  entitled,  of  course,  to  provide  for  the 
convenience  of  persons  desiring  to  travel  from  one  point  to 
another  in  the  State  on  domestic  trains.  But  it  was  not 
bound  to  ignore  the  convenience  of  those  who  desired  to 
travel  from  places  in  the  State  to  places  beyond  its  limits, 
or  the  convenience  of  those  outside  of  the  State  who  wished 
to  come  into  it.  Its  statute  is  in  aid  of  interstate  commerce 
of  that  character.  It  was  not  compelled  to  look  only  to  the 
convenience  of  those  who  desired  to  pass  through  the  State 
without  stopping.  Any  other  view  of  the  relations  between 
the  State  and  the  corporation  created  by  it  would  mean  that 
the  directors  of  the  corporation  could  manage  its  affairs 
solely  with  reference  to  the  interests  of  the  stockholders,  and 
without  taking  into  consideration  the  interests  of  the  general 
public.  It  would  mean,  not  only  that  such  directors  were 
exclusive  judges  of  the  manner  in  which  the  corporation 
should  discharge  the  duties  imposed  upon  it  in  the  interest 
of  the  public,  but  that  the  corporation  could  so  regulate  the 


Digitized  by  VjOOQIC 


Commissioners  v.  Railroad  Go.  87 

}^]  AprU  Term,  1906. 

running  of  its  interstate  trains  as  to  build  up  cities  and  towns 
at  the  ends  of  its  line  or  at  favored  points,  and  by  that  means 
<lcstroy  or  retard  the  growth  and  prosperity  of  those  at 
intervening  points.     It  would  mean  also  that,  beyond  the 
power  of  the  State  to  prevent  it,  the  defendant  railway  com- 
ply could  run  all  its  trains  through  the  State  without  stop- 
ping at  any  city  within  its  limits,  however  numerous  its  pop- 
"'^tion,  and  could  prevent  the  people  along  its  road  within 
^^  State  who  desired  to  go  beyond  its  limits  from  using  its 
interstate  trains  at  all,  or  only  at  such  points  as  the  com- 
pany chose  to  designate.     A  principle  that  in  its  api^ication 
admits  of  such  results  cannot  be  sanctioned." 

The  statute  of  Illinois  is  as  follows :  "Every  railroad  cor- 
poration shall  cause  its  passenger  trains  to  stop  upon  its 
(their)  arrival  at  each  station  advertised  by  such  corpora- 
tion as  a  place  of  receiving  and  discharging  passengers  upon 
and  from  such  trains,  a  sufficient  length  of  time  to  receive 
and  let  off  such  passengers  with  safety :  Provided,  All  regu- 
lar passenger  trains  shall  stop  a  sufficient  length  of  time  at 
the  railroad  stations  of  county  scats,  to  receive  and  let  off 
passengers  with  safety."  This  statute  was  held  to  be  un- 
constitutional in  the  case  of  Cleveland  &c.  v.  Illinois  &c., 
177  U.  S.,  614.  The  Court  used  the  following  language: 
"The  question  broadly  presented  in  this  case  is  this :  Whether 
a  State  statute  is  valid  which  requires  every  passenger  train, 
regardless  of  the  number  of  such  trains  passing  each  way 
daily,  and  of  the  character  of  the  traffic  carried  by  them,  to 
stop  at  every  county  seat  through  which  such  trains  may 
pass  by  day  or  night,  and  regardless  also  of  the  fact  whether 
another  train  designated  especially  for  local  traffic  may  stop 
at  the  same  station  within  a  few  minutes  before  or  after  the 
arrival  of  the  train  in  question.  *  *  *  While,  as  we 
held  in  the  Lake  Shore  case,  railways  are  bound  to  provide 
primarily  and  adequately  for  the  accommodation  of  those 
*o  whom  they  are  directly  tributary',  and  who  not  only  have 
Panted  to  them  their  franchise,  but  who  may  have  contrib- 
uted largely  to  the  construction  of  the  road,  they  are  bound 


Digitized  by  VjOOQIC 


88  Com  m  issioners  v.  Railroad  Co. 


Opinion  of  tlie  Court.  [74   S.   C. 


to  do  no  more  than  this,  and  may  then  provide  special  facili- 
ties for  the  accommodation  of  tlirough  traffic.  *  *  * 
With  no  disposition  whatever  to  vary  or  qualify  the  cases 
above  cited,  neither  the  conclusions  of  the  Court  nor  the 
tenor  of  the  opinions  are  opposed  to  the  principles  we  hold 
to  in  this  case,  that,  after  all  local  conditions  have  been 
adequately  met,  railways  have  the  legal  right  to  adopt  special 
provisions  for  through  traffic  and  legislative  interference 
therewith  is  unreasonable  and  the  infringement  upon  that 
provision  of  the  Constitution  which  we  have  held  requires 
that  commerce  between  the  States  shall  be  free  and  unob- 
structed." In  commenting  on  the  case  of  Cleveland  &c.  v. 
Illinois  &€.,  173  U.  S.,  285,  the  Court  says:  "This  case  is 
readily  distinguishable  from  the  one  under  consideration  in 
the  fact  that  the  statute  of  Ohio  required  only  that  three 
regular  passenger  trains  should  stop  at  every  station  con- 
taining 3,000  inhabitants,  leaving  the  company  at  liberty  to 
run  as  many  through  passenger  trains  exceeding  three  per 
day  as  it  chose,  without  restriction  as  to  stoppage  at  particu- 
lar stations.  In  other  words,  it  left  open  the  loophole  which 
the  statute  of  Illinois  has  effectually  closed." 

The  Court  recognized  the  principle  that  it  is  the  duty  of 
the  railroad  company  to  provide,  primarily,  sufficient  accom- 
modations for  those  to  whom  it  is  directly  tributary.  From 
this  doctrine,  it  follows  as  a  necessary  corollary,  that  it  is 
only  "after  all  local  conditions  have  been  adequately  met, 
railways  have  the  legal  right  to  adopt  special  provisions  for 
through  traffic."  The  facts  judicially  determined  by  the 
Commissioners  show  that  tlie  accommodations  are  inade- 
quate, and  that  the  citizens  of  Latta  are  entitled  to  relief.  In 
seeking  to  give  relief  the  Commissioners  have  ordered  trains 
Nos.  32  and  35  to  stop  when  flagged. 

This  Court  has  reached  the  conclusion  that  the  writ  of 
mandamus  should  be  issued ;  but  in  order  that  the  respond- 
ent may  have  the  opportunity  of  discharging  its  primary 
duty  in  the  premises,  without  stopping  trains  Nos.  32  and 
85  on  flag,  the  writ  will  be  so  framed  as  to  confer  upon  the 
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'^iJroad  company  the  alternative  right  to  provide  facilities 
substantially  the  same  as  those  which  would  be  afforded  the 
^^^ens  of  Latta  by  stopping  trains  Nos.  32  and  35  on  flag. 

^^  is  the  judgment  of  this  Court,  that  the  writ  of  man- 
^^'^us  be  issued  in  accordance  with  the  conclusions  herein 
^*^^unced. 

^^ril  9,  1906.    Per  Curiam.    After  consideration  of  the 

petition  for  rehearing  in  this  case,  the  Court  is  satis- 

8      fied  that  no  material  principle  of  law  or  fact  has  been 

overlooked  or  disregarded. 
It  is,  therefore,  ordered,  that  the  petition  for  rehearing 
be  dismissed  and  the  order  heretofore  granted  staying  the 
remittitur  be  revoked. 

This  case  is  now  in  Supreme  Court  of  United  States  on 
writ  of  error. 


CAIN  ▼.  ATLANTIC  COAST  LINE  R.  R.  CO. 

1.  EVIDBXCB — ^TEAKSACnOKS     WITH     DECEDENT — RE8     GeSTAE. — ^DeCLAKA- 

TI0K8  of  conductor  while  taking  up  tickets  immediately  before  a 
wreck,  and  who  was  killed  in  the  wreck,  are  a  part  of  the  r0$  g0$tas 
and  not  excluded  by  Sec  400  of  Code. 

t.  Jam. — Rbplt. — After  evidence  that  a  plaintiff  while  in  hospital  had 
received  a  sum  of  money  from  defendant  in  compensation  for  in- 
juries, it  is  competent  in  reply  to  show  he  was  unconscious  while  in 
hospital,  how  much  money  he  had  when  he  went  in  and  how  much  he 
bad  when  be  came  out. 

S.  lam. — Opikiok  of  a  person  living  in  vicinity  of  an  embankment  who 
had  never  particidarly  noticed  it  until  after  it  was  washed  out^  as  to 
its  nature  and  safety,  is  not  admissible  in  absence  of  proof  tending  to 
show  he  had  some  expert  knowledge  as  to  the  requisite  width  of 
embankments  and  resisting  power  of  materials. 

4.  Ibto. — Raileoads. — On  cross-examination  of  employee  of  a  railroad 
who  was  injured  in  a  wreck,  he  may  be  asked  in  suit  for  injury  to 
another  in  same  wrecks  how  much  the  company  had  paid  him  for  bis 
injuries,  to  test  his  credibilty  and  fairness. 
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denUd  r$€0wing  anything  from  the  company, 
6.  A  Railboad  Compaky  in  the  construction  of  its  roadbed  is  bound  to 
use  the  highest  degree  of  skill  and  care  as  incident  to  traffic,  as  an 
incident  to  the  protection  of  passengers,  and  to  provide  against  anj 
contingency  that  may  reasonably  be  expected  to  happen. 

6.  Nonsuit — Vebdict. — Failure  to  prove  one  of  several  acts  of  n^^ 
gence  alleged  in  a  complaint  docs  not  furnish  ground  for  n<msuit  or 
for  direction  of  verdict  for  defendant. 

7.  Appeai^New  Tbial. — ^This  Court  cannot  relieve  against  a  refusal  to 
grant  a  new  trial  on  ground  that  the  evidence  was  overwhelming  in 
favor  of  losing  party  and  insufficient  to  sustain  the  verdict. 

8.  Vebdict — New  Tbial. — There  being  no  evidence  to  support  objection 
that  verdict  was  a  quotient  one,  refusal  of  motion  for  new  trial  on 
that  ground  will  not  be  reviewed. 

Before  Purdy,  J.,  Sumter,  July  Term,  1905.     Affirmed. 

Action  by  Alexander  L.  Cain  against  Atlantic  Coast  Line 
Railroad  Co.  From  judgment  for  plaintiff,  defendant  ap- 
peals. 

Messrs.  P.  A.  Willcox  and  M<irk  Reynolds,  for  appellant. 
Mr,  Willcox  cites:  Declarations  of  agent  only  bind  the 
principal  ivhen  descriptive  of  the  particular  point  as  to  zvhich 
he  was  acting:  56  S.  C,  136 ;  53  S.  C,  448 ;  58  S.  C,  70. 
Witness  may  give  opinion  after  stating  the  facts:  19  S.  C, 
70.  Proof  must  correspond  with  allegations:  Cheves,  9; 
1  N.  &  McC,  589;  4  Rich.,  296;  Pom.  Code  Rem.,  sec. 
653;  14  Ency.  P.  &  P.,  342. 

Messrs.  Lee  &  Moise,  contra,  cite :  Declarations  of  conr 
ductor  were  part  of  res  gestae:  25  S.  C,  138.  Cross-exam^ 
ination  of  employee  as  to  payment  for  injuries  is  admissible 
to  test  his  credibility:  *65  S.  C,  247.  Duty  of  carrier  to 
passenger:  9  Rich.,  93 ;  39  S.  C,  162.  Not  necessary  to 
prove  all  acts  of  negligence  alleged:  35  S.  C,  381 ;  72  S.  C, 
137;  Code  of  Proc.,  186a;  6  S.  C,  139.  Refusal  of  motion 
for  new  trial  is  error  of  lam  only  where  there  is  no  evidence 
to  support  verdict:  44  S.  C,  339;  60  S.  C,  498;  49  S.  C, 
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^W;  52  S.  C,  871;  57  S.  C,  280.    As  to  quotient  verdicts: 

«8  S,  C, 


April  12, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Chieip  Justice  Pope.  The  plaintiff  by  his  complaint 
sought  to  recover  from  the  defendant  railway  the  sum  of 
$1,999  for  the  injuries  he  alleged  that  he  had  received  by  a 
wreck  of  the  defendant's  passenger  train  on  the  morning 
of  the  3d  day  of  June,  1903,  on  which  the  plaintiff  was  a 
passenger.  The  defendant  admitted  that  its  railway  train 
was  wrecked  on  that  day,  but  it  alleged  that  said  wreck 
occurred  at  a  point  on  the  track  of  the  defendant  which  was 
perfectly  safe  for  more  than  thirty-five  years  and  which 
track  was  displaced  by  an  extraordinary  fall  of  rain  on  the 
night  of  the  2d  and  3d  days  of  Jime,  1903,  and  was  the 
act  of  God. 

The  action  came  on  for  trial  at  the  July,  1905,  term  of 
Court  of  Common  Pleas  for  Sumter  County,  before  his 
Honor,  Judge  Purdy,  and  a  jury.  The  testimony  of  both 
sides  occupied  days  in  its  presentation.  Indeed  the  contest 
was  one  of  the  most  stubborn  and  hotly  contested  character. 
Full  argument  was  heard  on  both  sides,  and  after  a  charge 
from  the  Judge,  the  jury  brought  in  a  verdict  in  favor  of  the 
plaintiff  for  $570.83. 

The  defendant  moved  for  a  new  trial  upon  the  minutes 
of  the  Court.  This  motion  was  refused.  Thereupon  the 
defendant  appealed  upon  nine  grounds,  which  we  will  now 
consider  in  their  order: 

The  first  ground  was  as  follows:  "Because  his  Honor 

erred  in  allowing  the  plaintiff  Alexander  L.  Cain,  while 

on  the  stand,  to  testify,  over  the  objection  of  the  defendant, 

as  to  a  conversation  which  took  place  two  years  previous, 

between  the  conductor  of  the  defendant's  train,  who 

1      was  then  dead,  and  the  plaintiff,  to  wit:  *He  says 

he  must  take  up  the  tickets  and  see  about  the  engi- 

^^^l   he,  the  engineer,  was  running  the  train  too  fast.' 
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The  said  testimony  being  an  alleged  conversation  and  decla- 
ration made  by  the  dead  conductor  two  years  previous/ and 
was  incompetent  under  section  400  of  the  Code,  and  could 
not  bind  the  defendant;  and  there  was  no  way  in  which  the 
defendant  could  prove  the  statement  to  be  false  as  the  con- 
ductor was  dead." 

It  seems  from  the  testimony  of  this  witness,  A.  L.  Cain, 
who  was  not  yet  twenty-one  years  of  age  and  who  sued  by 
his  guardian  ad  litem,  that  while  the  conductor,  who  was 
afterwards  killed  in  the  same  wreck,  was  taking  up  the 
ticket  of  this  plaintiff,  he  heard  the  conductor  say,  "I  must 
take  up  the  tickets  and  see  the  engineer,  who  is  running  the 
train  too  fast."  There  was  testimony  that  the  rate  of  speed 
was  considerable  and  the  engineer  did  not  take  on  other 
passengers,  although  he  admitted  he  was  signalled  to  do  so. 
The  train  was  an  excursion.  So  the  defendant  objected 
to  the  testimony  by  the  plaintiff  on  the  ground  tliat  such 
testimony  was  a  violation  of  sec.  400  of  otfr  Code  of  Pro- 
cedure, in  that  the  conductor  whose  language  was  being 
stated  by  the  witness  was  dead.  It  must  be  remembered 
always  that  section  399  of  our  Code  provides  that  no  per- 
son shall  be  excluded  as  a  witness  by  reason  of  his  interest 
in  the  event  of  the  action.  So  that  if  a  witness  otherwise 
competent  is  to  be  excluded,  it  must  be  under  this  section 
400.  It  is  as  follows:  "A  party  to  an  action  ♦  ♦  ♦  in 
all  Courts  of  this  State  ♦  ♦  ♦  may  be  examined  as  a 
witness  in  his  own  behalf  *  *  ♦  in  the  same  manner 
and  subject  to  the  same  rules  of  examination  as  any  other 
witness:  Provided,  however.  That  no  party  to  the  action 
*  *  *  shall  be  examined  in  regard  to  any  transaction  or 
communication  between  such  witness  and  a  person  at  the. 
time  of  such  examination  deceased,  insane  or  lunatic,  as  a 
witness  against  a  party  then  prosecuting  or  defending  the 
action  as  executor,  administrator,  heir  at  law,  next  of  kin, 
assignee,  legatee,  devisee,  or  survivor  of  such  deceased  per- 
son, or  as  assignee  or  committee  of  such  insane  person  or 
lunatic  when  such  examination,  or  any  judgment  or  deter- 
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'^Jnation  in  such  action    ♦     ♦     ♦       can  in  any  manner 
^^cct  the  interest  of  such  witness  or  the  interest  previously 
P^^ned  or  represenetd  by  him    ♦     ♦     */'    A  careful  exam- 
ination of  the  provisions  of  this  section  400  of  the  Code  and 
^  Consideration  of  the  testimony  of  this  witness  fails  to 
s«o>v  to  us  that  the  ruling  of  the  Circuit  Judge  was  erro- 
neotis^     The  many  decisions  of  this  Court  on  this  subject 
lull  and  explicit  and  need  no  further  elaboration  at 
m  *^^"^^-     ^^^  Morris  v.  Clinkscales,  47  S.  C,  490.  491, 
*  *>•>   493,  494.     This  exception  is  overruled. 

We  will  next  examine  the  second  exception,  which  is  as 
follows:  "Because  his  Honor  erred  in  allowing  the 
2      plaintiff,  A.  L.  Cain,  over  the  objection  of  the  defend- 
ant, to  testify  as  to  show  how  much  money  he  had 
when  the  wreck  occurred,  and  as  to  how  much  cash  he  had 
when  he  got  out  of  the  hospital ;  whereas,  there  was  no  loss 
of  money  alleged  in  his  complaint  and  no  suit  for  the  recov- 
ery of  the  money  lost,  and  said  testimony  was  irrelevant.*' 

There  was  testimony  oflfered  to  show  that  the  plaintiff 
received  the  sum  of  $16  from  an  agent  of  the  defendant. 
The  plaintiff  denied  that  he  received  such  sum,  and  said 
that  when  he  was  discharged  from  the  hospital  where  he 
had  been  placed  by  the  defendant,  he  had  no  money.  These 
facts  being  in  dispute,  the  testimony  was  relevant.  But 
apart  from  this,  no  possible  injury  could  have  resulted  to 
the  defendant,  for  the  plaintiff  offered  to  pay  back  this  sum 
of  $10  to  the  defendant  and  actually  tendered  the  money  to 
defendant.     This  exception  is  overruled. 

We  will  now  examine  the  third  exception,  which  is  as 
follows:  "Because  his  Honor  erred  in  not  allowing  W.  J. 
Rees,  witness  for  the  defendant,  to  state  what  his 
*       opinion  was  as  to  nature  and  safety  of  "an  embank- 
ment sixty  feet  wide,  built  of  clay  and  sand,  twelve 
to  fifteen  feet  high,"  when  it  was  shown  that  Mr.  Rees 
^^s  a  resident  of  that  vicinity,  and  was  well  acquainted 
w^*  the  embankment  in  question,  the  dimensions  and  char- 
acter of  the  embankment  being  in  question;  whereas,  his 
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Honor  should  have  allowed  the  defendant  to  have  the  ad- 
vantage of  his  statement  in  answer  to  the  question." 

It  is  true,  opinions  of  witnesses  are  sometimes  allowed 
in  certain  conditions  as  to  injuries  to  women's  characters — 
Jones  V.  Fuller,  19  S.  C,  66 ;  Ward  v.  C/iarleston  City  Rail- 
7wy  Co.,  19  S.  C,  521.  But  the  rule  is  that  opinions  of 
witnesses,  except  an  expert^s,  is  not  competent.  So  we  think 
in  the  case  at  bar  the  evidence  of  the  witness  Rees  as  to 
his  opinions  was  not  competent.  This  exception  is  over- 
ruled. 

The  fourth  exception  is  as  follows:  "Because  his  Honor 

permitted,  over  the  objection  of  the  defendant,  the  plaintifFs 

counsel  to  question  the  engineer,  G.  A.  Wilson ;  and  allowed 

the  wimess  to  testify  as  to  what  amount  of  money  the 

i  defendant  had  paid  him  for  injuries  sustained  by 
him  in  the  said  wreck;  whereas,  the  said  testimony 
was  wholly  irrelevant  to  the  issue  then  under  investigation." 
This  testimony  was  sought  on  the  cross-examination  of  de- 
fendant's witness.  Under  the  wise  oversight  of  the  presid- 
ing Judge  such  cross-examination  was  perfectly  competent. 
The  fairness  of  the  witness  may  thus  be  tested;  his  credi- 
bility, etc.,  may  be  tested  in  this  way.  This  exception  is 
overruled. 

The  next  exception,  the  fifth,  is  as  follows:  "Because  his 

Honor,  the  presiding  Judge,  erred  in  charging  in  modifying 

the  defendant's  first  request  to  charge  that   *The 

5       railroad  company  in  the  construction  of  its  roadbed 

is  bound  to  use  the  highest  degree  of  skill  and  care 

as  an  incident  to  traffic ;'  whereas,  the  said  request  to  charge 

was  a  correct  proposition  of  law,  applicable  to  the  case, 

and  should  not  have  been  modified  as  it  was  by  his  Honor." 

Now  the  request  to  charge  as  made  by  the  defendant  was 
in  these  words :  "A  railroad  company  is  required  to  so  con- 
struct its  roadbed  and  track  as  to  avoid  such  dangers  as 
could  be  reasonably  foreseen  by  competent  and  skillful  engi- 
neers ;  might  be  occasioned  from  the  ordinary  rainfalls  and 
freshets  incident  to  the  particular  section  of  the  country 
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through  which  it  is  constructed.     But  it  would  not  be  guilty 

^  such  culpable  negligence  as  to  make  it  liable  in  damages 

<^  it  failed  to  provide  against  such  extraordinary  floods  or 

other  inevitable  casualties  caused  by  some  hidden  force  of 

mature  unknown  to  common  experience  and  which  could  not 

l^ve  been  reasonably  anticipated  by  the  ordinary  engineer- 

'"ST  skill  and  experience  required  in  the  prudent  construction 

^^^  such  railroad."     Now  here  is  what  the  Circuit  Judge 

^*^  in  regard  thereto:  "I  charge  you  that,  gentlemen,  unth 

^^^   addition.    I  am  not  sure  whether  the  qualifying  part 

^  ^  ^His  embraces  it  and  I  will  add  this  for  that  reason.    The 

^'^'"oad  company  in  the  construction  of  its  roadbed  is  bound 

^^e  the  highest  degree  of  skill  and  care  as  an  incident  to 

^^^c,  as  an  incident  to  the  protection  of  passengers,  and 

\o  provide  against  any  contingency  tliat  might  reasonably  be 

expected  to  happen.     In  other  words,  such  a  contingency 

as  the  reason  of  man  would  dictate  would  or  might  happen. 

That  is  the  rule  as  I  understand  it,  and  in  that  sense  I 

charge  it." 

To  see  how  thoroughly  the  Circuit  Judge  in  his  charge 
protected  the  defense  of  the  defendant,  it  will  be  seen  therein 
that  he  charged  the  second,  third  and  fourth  requests  of 
defendant  as  follows :  "  '2.  If  an  accident  should  happen 
from  such  cause — that  is  to  say,  from  some  hidden  force  of 
^tur^  unknown  to  common  experience  and  which  could 
^ot  have  been  reasonably  anticipated  by  the  ordinary  engi- 
neering skill  and  experience  required  in  the  prudent  con- 
struction of  such  roadbed?'  and  I  will  add,  by  the  exercise 
^\  the  highest  degree  of  skill  and  care  on  the  part  of  the 
railroad  company.     If  an  accident  should  happen  from  such 
^^^^   on  a  roadbed  and  track  which  had  been  properly 
consti-ucted  and  kept  in  good  repair,  when  the  agents  and 
^"^Ployees  in  charge  of  the  train  were  in  the  due  exercise 
^J   that  degree  of  caution  and  prudence  necessary  at  all 
^^^s,  and  when  they  did  not  have  from  any  information 
^^^veyed  to  them,  or  from  their  personal  observation,  rea- 
s^^ble  ground  to  anticipate  impending  danger  and  conse- 
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qucntly  did  not  use  such  extraordinary  precautions  as  might 
Otlierwise  have  averted  it,  then  the  law  characterizes  it  as 
an  ^ct  of  God,  or  such  inevitable  accident  as  is  incident 
to  all  human  works,  and  which  would  relieve  the  company 
from  liability.  I  so  charge  you.  If  there  be  any  act  which 
cdiild  not  be  controlled  by  human  agency  in  the  sense  I  will 
further  charge  you  from  this,  and  in  which  no  human  agency 
took  part,  the  railroad  company  was  free  from  negligence 
and  the  injury  resulted  as  a  result  of  that  hidden  force,  then 
the  railroad  company  would  not  be  liable. 
'  "  '3.  If  an  injury  is  caused  by  an  unprecedented  rainfall, 
such  as  ordinary  human  foresight  and  prudence  could  not 
foresee,  such  injury  is  caused  by  an  act  of  God,  for  which 
the  railroad  is  not  to  be  held  responsible — such  act  of  God 
being  the  sole  cause,  without  any  negligence  on  the  part 
of  the  carrier  co-operating  to  bring  it  about.'  I  had  over- 
looked the  fact  that  that  request  was  in  that  shape.  That 
is  just  what  I  have  told  you,  and  I  so  charge  you. 

"  *4.  Where  an  act  of  God  causes  an  injury  to  property 
and  passengers  in  the  hands  of  a  common  carrier,  and  such 
act  is  the  sole  cause  of  the  injury,  then  the  proof  of  tliis 
fact  is  a  perfect  shield.  But  if  there  be  any  negligence  on 
the  part  of  the  carrier,  which,  if  it  had  not  been  present 
the  injury  would  not  have  happened,  notwithstanding  the 
act  of  God,  the  carrier  cannot  escape  responsibility,  and 
the  onus  is  upon  the  carrier  to  show  not  only  that  the  act 
of  God  was  the  cause,  but  that  it  was  the  entire  cause, 
because  it  is  only  when  the  act  of  God  is  the  entire  cause 
that  the  carrier  can  be  shielded.'  Now,  gentlemen,  here  is 
the  definition  of  an  act  of  God :  'An  act  of  God  means  inevi- 
table accident,  without  the  intervention  of  man  and  the  public 
enemies.' " 

We  do  not  see  that  the  Circuit  Judge  committed  any 
error  here.     This  exception  is  overruled. 

The  sixth  exception  was  as  follows :  "Because  his  Honor 
erred  in  refusing  the  defendant's  tenth  request  to  charge,  that 
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it  was  incumbent  upon  the  plaintiff  to  make  out  each 
^       and  every  allegation  of  negligence  charged  in  the 
complaint.     This  the  plaintiff  had  failed  to  do,  in 
^  there  was  no  testimony  to  support  the  following  alle- 
\.  ^^  of  the  complaint :  *In  that  formerly  a  culvert,  trestle 
^^ter  drain  existed  at  the  place  aforesaid,  whereby  water 
^^S  permitted  to  escape  through  and  under  said  railroad 
track  without  injury  to  the  same,  but  that  the  said  defend- 
ant had  filled  up  the  same  by  said  earthen  embankment,  and 
had  maintained  the  same  in  such  condition,  and  thereby  pre- 
vented the  escape  of  said  water  through  or  under  said  road- 
bed, by  reason  whereof  said  roadbed  was  undermined  and 
washed  away  and  said  engine,  tender  and  train  of  cars  broke 
and  fell  through  the  same  as  aforesaid,  and  but  for  which, 
said  wreck  would  not  have  occurred.' "     There  was  some 
testimony  tending  to  show  that  material  like  a  box  was  seen 
by  one  of  defendant's  witnesses  in  the  embankment,  and 
therefore  these  matters  were  for  the  jury  and  there  was  no 
error  in  the  refusal  of  the  Circuit  Judge  to  charge  as  re- 
quested.    This  exception  is  overruled. 

We  will  next  notice  the  seventh  exception,  which  was  as 
follows:  "Because  his  Honor  refused  to  direct  a  verdict 
in  view  of  the  form  of  the  complaint,  the  complaint  having 
charged  a  number  of  specifications  of  negligence  but  for 
which  negligence  the  wreck  would  not  have  occurred,  the 
verdict  should  have  been  directed  for  the  defendant  com- 
pany." The  same  reason  advanced  in  regard  to  the  sixth 
exception  applies  here.  The  Circuit  Judge  properly  left  it 
to  the  jury.     This  exception  is  overruled. 

The  eighth  exception  was  as  follows :  "Because  his  Honor 

committed  error  of  law  in  refusing  defendant's  motion  for 

a  new  trial  on  the  ground  of  insufficient  evidence  to  sustain 

the  verdict,  the  evidence  being  overwhelmingly  in 

7      favor  of  the  defendant  company ;  whereas,  he  should 

have  granted  the  new  trial  prayed  for."     We  do  not 

Aink  the  Circuit  Judge  committed  any  error  as  here  pointed 

^*-    While  the  Circuit  Judge  might  have  reached  a  dif- 
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ferent  conclusion  from  that  of  the  jury,  still  they  are  the 
triers  of  fact  in  Courts  of  law.  This  exception  must  be 
overruled. 

We  will  now  pass  upon  the  last,  the  ninth,  exception, 
which  was  as  follows:  "Because  his  Honor  erred  in 

8  not  setting  aside  the  verdict  on  the  ground  of  its 
being  a  quotient  verdict  not  responsive  to  the  testi- 
mony— null  and  void."  We  see  no  evidence  in  the  case  for 
appeal  that  the  jury  rendered  what  is  known  as  a  quotient 
verdict.  A  Circuit  Judge  is  not  required  to  assume  facts. 
Besides  the  testimony  was  full  on  both  sides.  The  defend- 
ant had  the  greatest  number  of  witnesses,  but  juries  are  not 
governed  by  numbers  necessarily.  Certainly  a  Circuit  Judge 
does  not  err  when  a  jury  acts  upon  its  best  judgment.  Cases 
must  come  to  an  end  at  some  time  or  other. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  and  it  is  hereby  aflfirmed. 

Messrs.  Justices  Gary  and  Jones  concur  in  the  result. 

Mr.  Justice  Woods,  concurring,  Alexander  L.  Cain, 
chiming  to  be  a  minor,  brings  this  action  by  Joseph  Cain, 
his  guardian  cd  litem,  to  recover  damages  for  personal  in- 
juries received  as  a  passenger  on  defendant's  train.  The 
complaint  sets  out  that  on  June  3,  19Q3,  the  train  on  which 
plaintiff  was  a  passenger  ran  into  a  washout  near  Wedge- 
field,  S.  C,  and  that  the  resulting  wreck  and  the  in  jury- 
to  the  plaintiff  was  due  to  the  negligence  of  the  defendant 
in  that,  (1)  an  embankment  supporting  defendant's  road- 
bed was  insecure  and  dangerous  in  several  particulars,  and 
although  the  defendant  knew  of  the  defects  and  also  knew 
that  a  very  unusually  heavy  rain  had  fallen  the  preceding 
night,  in  conseauence  of  which  a  large  volume  of  water  had 
accumulated  against  the  weak  embankment,  the  defendant 
nevertheless  undertook  to  run  the  train  which  was  wrecked 
over  the  point  of  weakness  without  the  inspection  by  the 
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section  master  required  by  the  rules  of  the  company,  and 
(^)  the  engineer  and  fireman  failed  and  refused  to  stop 
^^  train  on  signals  warning  them  that  the  embankment 
^ad  been  washed  away. 

^n  addition  to  a  general  denial,  the  defendant  alleged  that 
the  Wreck  was  an  unavoidable  accident  due  entirely  to  an 
unprecedented  rainfall,  coming  as  an  act  of  God,  which  Je- 
feticlant  could  not  possibly  anticipate  or  guard  against.  As 
^  J^^her  defense  the  defendant  alleged  a  release  from  plain- 
•OS^  to  defendant  from  all  liability  for  the  consideration  of 
^6.  From  a  judgment  in  favor  of  the  plaintiff,  defend- 
ant appeals. 

In  the  first  exception,  error  is  charged  in  allowing  the 
plaintiff  to  testify  in  this  language  as  to  a  remark  made  by 
the  conductor:  "He  says  he  must  take* up  tickets  and 
1  see  about  the  engineer,  he  was  carrying  the  train  too 
fast.  That's  all.  And  as  I  handed  my  ticket  to  him 
the  accident  occurred  just  at  the  time.  I  don't  know  when 
1  drew  my  hand  back  as  much."  This  all  manifestly  oc- 
curred almost  at  the  very  moment  of  the  accident ;  the  con- 
ductor was  the  representative  of  the  defendant  {BoatwriglU 
V.  R.  R,  Co.,  25  S.  C,  132),  and  was  speaking  of  the  con- 
trol and  conduct  of  the  train  in  his  charge.  His  remarks 
were  clearly  a  part  of  the  res  gestae,  for  they  were  "the 
spontaneous  utterances  of  the  mind  under  the  immediate 
influence  of  the  transaction."  State  v.  McDaniel,  68  S.  C, 
310,  47  S.  E.,  384;  Crawford  v.  Ry.  Co.,  66  S.  C,  lU, 
34  S.  E.,  80. 

The  defendant  was  not  prosecuting  or  defending  this 
action  in  any  of  the  relations  to  the  deceased  conductor, 
mentioned  in  section  400  of  Code  of  Procedure,  and,  there- 
fore, this  evidence  was  not  rendered  incompetent  by  the  fact 
*^t  the  conductor  was  dead.  Rapley  v.  Klugh,  40  S.  C, 
142. 

The  plaintiff  denied  receiving  any  money  from  the  defend- 
ant in  satisfaction  of  his  claim,  and  it  was,  therefore,  corn- 
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petent,  in  support  of  this  denial,  for  him  to  testify 

2  that  he  was  unconscious  while  in  the  hospital  and 
knew  nothing  of  signing  any  release  or  receiving  any 

money,  and  that  he  had  no  money  when  he  left  the  hospital. 
The  defendant  next  insists  the  witness,  W.  J.  ReeS;  should 
have  been  allowed  "to  state  what  his  opinion  was  as  to  nature 
and  safety  of  'an  embankment  sixty  feet  wide,  built  of  clay 
and  sand,  twelve  to  fifteen'  feet  high,'  when  it  was  shown 
that  Mr.  Rees  was  a  resident  of  that  vicinity,  and 

3  was  well  acquainted  with  the  embankment  in  ques- 
tion, the  dimensions  and  character  of  the  embankment 

being  in  question."  The  witness  was  asked :  "An  embank- 
ment sixty  feet  wide,  built  of  clay  and  sand,  twelve  to  fifteen 
feet  high — what  would  you  say  of  an  embankment  of  that 
character?"  Upon  objection  being  made  the  Court,  with- 
out excluding  the  question,  suggested  that  Mr.  Reynolds, 
defendant's  counsel,  "show  that  witness  has  some  knowledge 
of  that  class  of  work,  if  possible."  Nothing  was  offered  to 
show  that  the  witness  had  any  expert  knowledge  or  any 
experience  as  to  the  requisite  width  of  embankments  or  the 
resisting  power  of  materials.  The  proper  foundation  was 
not,  therefore,  laid  to  make  the  answer  to  this  question  com- 
petent. Parks  v.  Greenville,  44  S.  C,  169,  21  S.  E.,  540. 
In  answer  to  an  inquiry  as  to  his  opinion  of  this  particular 
embankment,  he  testified  without  objection:  "I  never  noticed 
the  embankment  until  after  the  wreck.  It  looked  to  me  like 
a  solid  embankment."  This  seems  to  have  been  all  the  wit- 
ness knew  on  the  subject. 

The  next  exception  relates  to  the  cross-examination  of  the 
engineer  Wilson  as  to  the  money  he  had  received  on 

4  account  of  injuries  in  the  same  wreck.     We  do  not 
perceive  how  this  evidence  could  have  been  injurious 

to  the  defendant.  The  witness  denied  that  the  railroad  com- 
pany had  paid  him  or  that  it  owed  him  anything  on  accoimt 
of  his  injuries,  saying  that  the  small  sum  paid  to  him  came 
from  the  relief  department.     There  was  no  evidence  that 
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payment  from  the  relief  department  was  founded  on  any 
claim  of  liability  for  negligence. 

Failure  to  prove  one  of  several  acts  of  negligence  alleged 
in  the  complaint  does  not  furnish  ground  for  nonsuit  or  for 
the  Court  to  direct  a  verdict  for  the  defendant,  as 
6      defendant  contends,  although  as  in  this  case  the  plain- 
tiff states  in  his  complaint  the  separate  acts  of  neg- 
ligence charged  somewhat  as  if  he  were  stating  them  as 
several  separate  causes  of  action,  by  alleging  after  the  state- 
ment of  each  separate  act  of  negligence,  "but  for  which  the 
wreck  would  not  have  occurred."     Section  186a  of  the  Code 
of  Procedure  is  conclusive  on  this  point. 
There  was  no  error  in  charging  the  jury  in  connection 
with  defendant's  first  request :  "The  railroad  company 
5      in  the  construction  of  its  roadbed  is  bound  to  use  the 
highest  degree  of  skill  and  care  as  an  incident  to  traf- 
fic, as  an  incident  to  the  protection  of  passengers,  and  to 
provide  against  any  contingency  that  might  reasonably  be 
expected  to  happen.     In  other  words,  such  a  contingency 
as  the  reason  of  man  would  dictate  would  or  might  happen. 
That  is  the  rule,  as  I  understand  it,  and  in  that  sense  I 
cJiarge  you  the  first  request  to  charge."     Zemp  v.  R,  R.  Co., 
9  Rich.,  84;  Jofms  v.  R.  R.  Co.,  39  S.  C,  162,  17  S.  E.,  698. 
T'he  proposition  that  this  Court  cannot  relieve  against  a 
^^usal  to  grant  a  new  trial  on  the  ground  that  the  evidence 
was  overwhelmingly  in  favor  of  the  losing  party  and 
^        insufficient  to  sustain  the  verdict,  has  been  laid  down 
in  so  many  cases  that  citation  of  authority  on  the 
^'^t  is  unnecessary.     It  is  not  contended  there  was  no  evi- 
ence  tending  to  support  the  verdict. 
^  the  last  exception  it  is  alleged  the  Circuit  Judge  should 
have  granted  a  new  trial  because  the  verdict  was  a 
°  quotient  verdict.     The  record  affords  no  foundation 

for  this  exception,  as  there  is  nothing  whatever  to 
X^^t^te  how  the  jury  arrived  at  their  verdict. 

'^hilt  the  appeal  was  pending  in  this  Court  the  defendant 
^de  a  motion  to  suspend  it  and  for  leave  from  this  Court 
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to  move  before  the  Circuit  Court  for  a  new  trial  on  the 
ground  of  after-discovered  evidence.  The  Court  being- 
evenly  divided  as  to  the  sufficency  of  the  showing  as  was 
announced  at  the  hearing  the  motion  failed,  and  all  matters 
relating  to  it  are  now  res  adjudicata. 


NICKLES  V.  SEABOARD  AlK  L,l^ii  Iti. 

1.  Evidence — Rahaoads. — A  witness  in  describing  a  wreck*  may  state 
what  injuries  he  received  and  that  another  train  ran  into  the  wreck. 

9,  EviDEKCE — Ibid, — Paeol — ^WmiriKGa — Pass. — Statement  by  a  passen- 
ger that  he  would  not  liave  talcen  passage  on  a  particular  train  for 
benefit  of  the  railroad  company  unless  passage  was  also  given  his 
wife,  does  not  contradict  the  terms  of  the  pass  on  which  it  was  stipu- 
lated that  it  was  free. 

3.  Probate  Court — ADMnnvniAToRS — Records — WRiniros. — After  intro- 
duction of  record  of  probate  court  granting  administration,  it  is  not 
proper  to  aslc  administrator  on  cross-examination  if  he  had  been 
sworn  in. 

4.  EvTOENCE — Opikiok — RAILROADS. — An  expert  machanic  who  has  in- 
spected a  wreclced  trestle  may  describe  the  condition  of  the  wreck, 
but  cannot  give  his  opinion  as  to  what  caused  it. 

5.  laro. — Railroads — Neoligekce. — It  is  competent  to  aslc  a  witness  if 
the  railroad  company  had  settled  with  him  for  injuries  received  in  a 
certain  wreck  in  suit  for  negligent  killing  of  another  in  same  wreck. 

Messrs.  Justice  Woods  and  Jones  are  of  opinion  the  evidence  ira#  not 
admissible  but  harmless,  because  the  witness  was  an  employee  and 
the  railroad  company  only  paid  his  wages  while  disabled. 

6.  Jury — Railroads — Pass — Evidence — Parol. — ^Whether  the  wife  is 
transported  on  a  free  pass  is  properly  submitted  to  the  jury,  where 
the  husband  agreed  to  go  to  a  certain  point  to  testify  for  the  railroad 
company  on  condition  that  the  company  furnish  transportation  for 
his  wife  also,  and  if  the  jury  finds  the  pass  was  issued  for  a  con- 
sideration, the  company  is  not  relieved  of  liability  for  negligent  kill- 
ing of  the  wife  by  a  stipulation  to  that  effect  on  back  of  pass,  and 
the  fact  of  valuable  consideration  for  the  pass  may  be  shown  hy 
parol. 
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7.  PvKmvB  Damaobs  may  be  awarded  under  Lord  Campbell's  act  as  a 
punishment  of  the  offender  for  benefit  of  the  community  and  as  a 
restraint  to  transgressor,  e\idence  that  a  train  was  run  over  a  trestle 
at  fifty  miles  an  hour  when  schedule  time  was  thirty-three  may  sup- 
port punitive  damages. 

8.  Chaeoe — Appeal. — An  instruction  upon  an  issue  as-  to  which  there  is 
no  evidence  is  not  reversible  error  unless  the  attention  of  the  Court 
be  called  to  it. 

9.  Neougexcb — PftEsxjMPTioNs. — A  Raileoad  Company  is  not  an  insurer 

of  the  lives  of  its  passengers,  but  is  required  to  exercise  the  highest 
degree  of  reasonable  care  for  their  safety,  and  injury  to  a  passenger 
is  prima  facie  evidence  of  negligence.  The  company  Is  liable  for 
injuries  to  passenger  caused  by  unsound  or  rotten  timber  in  a  trestle 
or  any  defect  therein. 

10.  Chaboe — Raileoad — Pass. — Under  facts  here  charge  if  pass  on 
which  the  Injured  was  carried  was  issued  in  pursuance  of  telegrams 
in  evidence,  they  showed  that  the  pass  was  issued  without  pecuniary 
or  valuable  consideration,  would  be  a  charge  on  the  facts. 

11.  JuiT. — After  considering  a  case  for  a  night  and  a  part  of  two  days, 
jury  is  called  into  Court  by  Judge  and  urged  to  agree  because 
much  time  had  been  consumed  in  the  consideration  of  the  case;  it 
WPS  important  to  reach  a  verdict  because  of  the  cost  to  the  public 
and  the  litigants;  some  jury  must  decide  the  case  sooner  or  later;  it 
would  be  possible  for  the  Court  to  keep  the  jury  on  the  consideration 
of  the  case  for  a  great  while;  if  jury  have  agreed  that  plaintiff 
should  have  a  v^dict  and  only  differed  in  amount,  they  should  har- 
monise their  opinions  unless  such  difference  is  based  on  conscientious 
convictions.  Held,  not  error  and  not  duty  of  Judge  to  discharge  the 
Jury  at  that  time. 

\St,  Keougence — Evidence. — That  a  Railroad  Company  furnished  its 
road  and  ran  its  trains  and  inspected  its  trestles  in  the  customary 
manner  which  is  generaly  found  and  lielieved  to  be  safe  and  prudent 
is  not  the  test  of  negligence,  but  such  evidence  should  go  to  the  Jury, 
with  the  other  evidence  on  question  of  due  care. 

Before  Ki.ugh,  J.,  Abbeville,  special  May  Term,  1905. 
Affirmed. 

Action  by  W.  F.  Nickles,  administrator,  against  Seaboard 
Air  Line  Railway,  on  the  following  complaint : 

"Tile  plaintiff  above  named,  by  his  attorney,  Wm.  N. 
Graydon,  complaining  of  the  above  named  defendant,  al- 
'eges : 
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"I.  That  the  plaintiff  is  a  resident  and  citizen  of  this 
county  and  State. 

"11.  That  the  defendant  is  a  corporation  duly  chartered 
under  the  laws  of  the  State  of  South  Carolina,  and  is  now, 
and  was  at  the  time  hereinafter  mentioned,  engaged  in  busi- 
ness as  a  common  carrier  of  freight  and  passengers,  and  was 
and  is  operating  the  Georgia,  Carolina  and  Northern  Rail- 
road, running  from  Monroe,  North  Carolina,  through  the 
State  of  South  Carolina,  by  way  of  Catawba,  Chester,  Clin- 
ton, Greenwood  and  Abbeville,  and  to  Atlanta,  by  way  of 
Elberton,  Athens  and  Winder. 

"III.  That  on  the  9th  day  of  September,  1904,  the  plain- 
tiff's intestate,  Rhoda  B.  Black,  was  a  passenger  on  one  of 
defendant's  regular  passenger  trains,  and  was  on  her  way  to 
Elberton,  in  the  State  of  Georgia. 

"IV.  That  while  the  train  on  which  plaintiff  was  a  pas- 
senger was  crossing  a  high  trestle  on  said  road,  in  the  county 
of  York,  in  this  State,  and  near  a  station  on  said  road  called 
Catawba,  she  was  killed  by  the  gross  carelessness  and  negli- 
gence of  said  defendant,  said  trestle  giving  way  and  precipi- 
tating said  train  down  an  embankment,  instantly  killing  said 
Rhoda  B.  Black  by  breaking  her  neck  and  inflicting  other  and 
fatal  injuries  upon  her. 

"V.  That  said  defendant  was  grossly  negligent  and  care 
less  in  running  said  train  over  said  trestle  at  a  dangerous  and 
unusual  rate  of  speed,  in  the  night  time,  and  was  further 
grossly  negligent,  reckless  and  careless,  in  that  said  trestle 
was  dangerous  and  unsafe,  some  of  the  timbers  thereof  being 
rotten  and  unsound,  a  great  many  bolts  on  said  trestle  not 
having  any  nuts  or  taps  on  them,  and  the  same  being  negli- 
gently and  carelessly  built,  and  not  of  sufficient  strength  to 
stand  the  strain  of  a  heavy  engine  and  train  of  cars,  such 
as  was  then  being  used,  and  in  the  manner  that  said  train 
was  being  run,  by  which  gross  negligence,  recklessness  and 
carelessness,  and  careless  and  negligent  conduct,  said  Rhoda 
B.  Black  was  then  and  there  instantly  killed. 
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"VI.  That  the  direct  cause  of  the  death  of  the  said  Rhoda 
B.  Black  was  the  negligent,  careless  and  improper  manner 
in  which  said  train  was  being  run,  and  the  grossly  careless, 
reckless  and  unsafe  way  in  which  said  trestle  was  allowed 
to  be  by  said  defendant. 

*'VII.  That  the  said  Rhoda  B.  Black  left  surviving  her, 
her  husband,  T.  F.  Black,  and  her  father,  Joseph  Bunk,  her 
mother,  Mrs.  Joseph  Bunk,  and  her  sister,  Annie  Frazier,  but 
left  no  children,  having  been  married  only  four  or  five 
months,  the  above  named  parties  being  her  only  heirs  at 
law  and  distributees. 

"VIII.  That  the  said  Rhoda  B.  Bhck  died  intestate,  in 
the  county  of  York,  in  this  State,  and  thereafter,  on  the  7th 
day  of  October,  1904,  letters  of  administration  upon  the  per- 
sonal estate,  goods,  rights  and  credits,  which  were  of  the 
said  Rhoda  B.  Black,  was  duly  issued  and  granted  to  this 
plaintiff  by  the  probate  court  of  York  County,  South  CarcK 
lina,  and  this  plaintiff  duly  qualified  as  such  administrator 
and  entered  upon  the  discharge  of  the  duties  of  said  office, 
^d  is  still  acting  as  such  administrator. 

'*IX.  That  this  action  is  brought  for  the  use  and  benefit 
of  T.  F.  Black,  the  husband  of  the  said  Rhoda  B.  Black,  in 
accordance  with  the  terms  of  the  statutes  in  such  case  made 
and  provided. 

*X.  That  by  the  carelessness,  negligence,  and  grossly  neg- 
"?cnt,  reckless  and  careless  conduct  of  the  defendant  in  fail- 
^^6r  to  carry  safely  the  said  Rhoda  B.  Black,  and  its  careless, 
"^Hg-ent,  reckless  and  gross  failure  to  do  its  duty  in  the 
P^^mises,  the  said  T.  F.  Black,  the  husband  of  the  said  Rhoda 
•  Slack,  has  been  damaged  by  the  death  of  his  said  wife, 
'"  the  sum  of  $50,000. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
^^f^ndant  for  the  sum  of  $50,000,  to  be  paid  to  him  as 
^^inistrator  as  aforesaid  for  the  use  and  benefit  of  the  said 
i^^sband  of  the  said  Rhoda  B.  Black,  deceased,  and  for  the 
^^  and  disbursements  of  this  action." 
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Within  the  time  allowed  by  law,  the  defendant  served  its 
answer,  of  which  the  following  is  a  copy : 

"The  defendant  above  named,  answering  the  complaint 
herein,  says: 

"I.  That  it  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  contained  in 
paragraphs  one,  seven,  eight  and  nine  of  the  said  complaint. 

"II.  In  answer  to  the  allegations  contained  in  paragraph 
two  of  the  complaint,  the  defendant  admits  that  it  is  a  corpo- 
ration duly  chartered,  and  is  now  and  was  at  the  times  here- 
inafter mentioned,  engaged  in  business  as  a  common  carrier 
of  freight  and  passengers,  and  was  and  is  operating  the 
Georgia,  Carolina  &  Northern  Railroad,  running  from  Mon- 
roe, North  Carolina,  through  the  State  of  South  Carolina, 
by  way  of  Catawba,  Chester,  Clinton,  Greenwood  and  Abbe- 
ville, and  to  Atlanta,  by  way  of  .  Elberton,  Athens  and 
Winder. 

"III.  That  the  defendant  admits  that  the  said  Rhoda  B. 
Black  was  riding  on  one  of  defendant's  passenger  trains  on 
the  9th  of  September,  1904,  but  specifically  denies  that  the 
said  Rhoda  B.  Black  was  riding  on  said  passenger  train  as  a 
passenger  for  hire. 

"IV.  That  the  defendant  denies  the  allegations  contained 
in  paragraphs  four,  five,  six  and  ten. 

"Further  answering  said  complaint,  and  for  a  defense 
thereto,  this  defendant  alleges : 

"That  at  the  time  the  said  Rhoda  B.  Black  came  to  her 
death,  she  was  riding  upon  what  is  commonly  known  as  a 
free  piss  or  ticket,  and  had  not  paid,  or  promised  to  pay  to 
this  defendant  any  sum  of  money  whatsoever,  or  any  other 
valuable  consideration  for  her  transportation  upon  said  train, 
but  was  being  tansported  entirely  free  of  charge  by  the  de- 
fendant. That  the  said  Rhoda  B.  Black  had  agreed  with  the 
defendant,  in  consideration  of  her  being  carried  and  trans- 
ported free  of  charge,  that  the  defendant  should  not,  under 
any  circumstances,  be  liable  to  her  for  any  injury  or  damage 
received  by  her  while  she  was  being  so  transported.     That 
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this  defendant  pleads  the  benefit  of  this  contract,  between 
the  said  Rhoda  B.  Black  and  the  defendant,  by  which  she 
was  being  transported  free  of  charge  at  the  time  she  met 
her  death,  and  by  which  the  defendant  should  not  be  liable 
for  any  injury  or  damage  received  by  her  while  being  so 
transported.     . 

"Wherefore,  the  defendant  demands  judgment  that  the 
complaint  herein  be  dismissed  with  costs." 

From  judgment  for  plaintiff,  defendant  appeals  upon  the 
following  exceptions : 

"I.  Because  his  Honor  erred  in  allowing  testimony  in  this 
action  as  to  injuries  received  bv  T.  F.  Black,  the  husband 
of  plaintiff's  intestate,  such  testimony  being  irrelevant  and 
immaterial  to  the  issues  involved  herein,  and  prejudicial  to 
the  defendant. 

"II.  Because  his  Honor  erred  in  allowing  witness,  T.  F. 
Black,  over  the  objection  of  the  defendant,  to  testify  to  the 
fact  that  another  train  of  cars  ran  into  and  upon  the  wreck 
of  the  train  upon  which  plaintffs  intestate  was  traveling, 
it  not  being  alleged  in  the  complaint,  nor  claimed  in  the 
testimony  that  such  second  train  contributed  in  any  manner 
to  the  injuries  received  by  plaintiff's  intestate — such  testi- 
mony was,  therefore,  irrelevant  to  the  issues  involved  in 
^^s  litigation,  and  the  same  was  prejudicial  to  the  defendant. 
"III.  Because  his  Honor  erred  in  allowing  the  witness, 
^'^ck,  over  the  objection  of  the  defendant,  to  ter.tify  that 
"^  Would  not  have  left  Ohio,  and  would  not  have  gone  to 
^berton,  Ga.,  to  testify  in  the  case  for  the  defendant,  unless 
i«e  defendant  had  agreed  to  give  him  transportation  for  his 
Wife   in  order  that  she  might  accompany  him.     It  is  sub- 
i^itted  that  such  testimony  was  incompetent,  for  the  reason 
*^^  the  contract  by  which  he  went  to  Elberton,  Ga.,  was 
^^^^ained  in  the  written  telegrams,  and  was  further  incompe- 
/^t  for  the  reason  that  it  contradicted  the  written  evidence 
^^  the  contract,  and  was  a  matter  of  opinion  and  speculative, 
^^d  not  as  to  the  facts  of  the  case. 
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"IV.  Because  his  Honor  erred  in  refusing  to  allow  the 
defendant  to  ask  the  witness,  Nickles,  on  cross-examination 
whether  he  had  taken  the  oath  of  office  as  administrator  as 
required  by  law,  and  erred  in  refusing  to  allow  the  witness 
to  answer  such  question.  It  is  submitted,  that  the  plaintiflf 
having  alleged  that  Nickles  had  qualified  as, administrator 
and  the  same  having  been  specifically  denied,  it  was  com- 
petent for  the  defendant  to  show  that  he  had  never  quali- 
fied as  such  administrator  as  required  by  law. 

"It  is  submitted  that  his  Honor  erred  in  holding  that 
such  testimony  would  contradict  the  record  of  the  probate 
court  of  York  County,  when  he  should  have  held  that  there 
was  nothing  in  the  record  showing  that  the  said  Nickles 
had  ever  qualified  as  such  administrator  except  a  certificate 
of  the  judge  of  probate,  which  was  no  part  of  the  record, 
and  which  was  not  binding  on  the  defendant. 

"V.  Because  his  Honor  erred  in  refusing  to  allow  the 
witness,  Hamrick,  to  give  in  evdence  his  opinion  as  to  what 
caused  the  wreck  of  the  train  on  which  plaintiff's  intestate 
was  an  alleged  passenger,  and  erred  in  holding  and  ruling 
as  follows:  'He  could  do  that,  if  this  jury  were  charged 
with  the  duty  of  determining  what  did  cause  the  wreck. 
They  are  not  charged  with  that;  then  it  is  for  them  to  say 
whether  the  matters  included  within  the  issue  as  submitted 
to  them  caused  the  wreck.  For  the  witness  to  go  oflf  into 
other  speculations  about  the  cause  would  not  only  not  be 
relevant,  but  might  be  misleading  to  the  jury.' 

"a.  It  is  submitted  that  after  the  witness  visited  the  scene 
of  the  wreck,  immediately  after  it  happened,  and  after  hav- 
ing examined  the  piles,  timbers,  and  all  parts  of  the  trestle, 
and  after  having  observed  the  conditions  and  surroundings, 
taken  in  connection  with  the  facts  that  he  had  superintended 
the  construction  and  periodically  examined  all  parts  of  the 
trestle,  to  all  of  which  facts  he  had  testified  before  the  jury, 
it  was  competent  for  him  to  give  an  opinion  as  to  the  cause 
of  the  wreck,  to  the  benefit  of  which  opinion  the  defendant 
was  entitled,  and  it  is  further  submitted  that  such  testimony 
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was  relevant,  for  the  reason  that  the  defendant  was  entitled 
to  show,  as  rebutting  the  allegations  of  negligence,  gross 
negligence  and  recklessness,  that  the  wreck  occurred  from 
causes  other  than  these  and  from  causes  beyond  the  control 
of  the  defendant. 

"b.  It  is  further  submitted  that  the  testimony  showed 
that  the  witness  was  the  superintendent  of  the  defendant  in 
tfte  building  of  its  trestle,  and  in  keeping  the  same  in  repair, 
and  that  it  further  showed  that  he  had  a  peculiar  knowledge 
as  to  such  matters,  and,  therefore,  showed  that  he  was  an 
expert,  and  having  visited  the  scene  of  the  wreck,  imme- 
diately after  it  occurred,  and  having  examined  the  piles, 
timbers  and  all  parts  of  the  trestle,  and  having  observed  the 
conditions  and  surroundings,  and  taken  in  connection  with 
the    facts  that  he  had  superintended  the  construction  and 
periodically  examined  all  parts  of  trestle,  having  testified 
to  all  these  facts  before  the  jury,  it  was  competent  for  him 
to  grive  an  opinion  as  to  the  cause  of  the  wreck,  to  the  benefit 
of  which  opinion  the  defendant  was  entitled,  and  it  is  fur- 
ther submitted  that  such  testimony  was  relevant  for  the  rea- 
son that  the  defendant  was  entitled  to  show  as  rebutting 
the  allegations  of  negligence,  gross  negligence,  and  reckless- 
"^  that  the  wreck  occurred  from  causes  other  than  these, 
3na  from  causes  beyond  the  contrd  of  the  defendant,  and 
"Js  Honor  erred  in  not  so  holding  and  ruling. 

^I  -  Because  his  Honor  erred  in  not  allowing  the  witness, 
WamriQk^  to  testify  that  in  his  opinion  the  wreck  was  not 
caused  by  a  lack  of  bolts,  or  lack  of  nuts  or  taps  in  the 
trestle. 

^-    It  is  submitted  that  after  the  witness  had  visited  the 

scene  of  the  wreck,  immediately  after  it  happened,  and  after 

avin^  examined  the  piles,  timbers,  and  all  parts  of  trestle, 

^f  ter  having  observed  the  conditions  and  surroundings, 

^  ^*^    in  connection  with  the  facts  that  he  had  superintended 

^  ^instruction  and  periodically  examined  all  parts  of  the 

restl^^  to  all  of  which  facts  he  had  testified,  it  was  competent 

'^irn  to  give  an  opinion  as  to  the  cause  of  the  wreck,  to 
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the  benefit  of  which  opinion  the  defendant  was  entitled,  and 
it  is  further  submitted  that  such  testimony  was  relevant  for 
the  reason  that  the  defendant  was  entitled  to  show  as  rebut- 
ting the  allegations  of  negligence,  gross  negligence,  and 
recklessness,  that  the  wreck  occurred  from  causes  other  than 
these,  and  from  causes  beyond  the  control  of  the  defendant. 

"b.  It  is  further  submitted  that  the  testimony  showed  that 
the  witness  was  the  supitintendent  of  Ihe  defendant  in  the 
bulding  of  its  trestles,  and  in  keeping  the  same  in  repair,  and 
that  it  further  showed  that  he  had  a  peculiar  knowledge 
as  to  such  matters,  and,  therefore,  showed  that  he  was  an 
expert,  and  having  visited  the  scene  of  the  wreck,  imme- 
diately after  it  occurred,  and  having  examined  the  piles, 
timbers,  and  all  parts  of  the  trestle,  and  having  observed  the 
conditions  and  surroundings,  and  taken  in  connection  with 
the  facts  that  he  had  superintended  the  construction  and  peri- 
odically examinied  all  parts  of  this  trestle,  to  all  of  which 
he  had  testified,  it  was  competent  for  him  to  give  an  opinion 
as  to  the  cause  of  the  wreck,  to  the  benefit  of  which  opinion 
the  defendant  was  entitled,  and  it  is  further  submitted  that 
such  testimony  was  relevant  for  the  reason  that  the  defendant 
was  entitled  to  show  as  rebuting  the  allegations  of  negligence, 
gross  negligence,  and  recklessness,  that  the  wreck  occurred 
from  causes  other  than  these,  and  from  causes  beyond 
the  control  of  the  defendant,  and  his  Honor  erred  in  not 
so  holding  and  ruling. 

*'VII.  Because  his  Honor  erred  in  not  striking  out  the  fol- 
lowing question  and  answer  of  the  witness,  Hamrick, 
brought  out  on  cross-examination :  'Q.  Was  there  any  watch- 
man employed  there  to  look  after  this  trestle?  A.  No,  sir.' 
The  said  question  and  answer  were  not  relevant  to  any  alle- 
gation in  the  pleadings,  and  were  not  involved,  necessarily 
or  incidentally,  in  any  issue  raised  thereby.  Such  testimony 
was,  therefore,  irrelevant,  and  was  prejudicial  to  the  defend- 
ant, in  allowing  the  plaintiff  to  prove  alleged  acts  of  negli- 
gence, of  which  defendant  had  not  been  advised,  and  to 
which  it  was  not  prepared  to  reply. 
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"VIII.  Because  his  Honor  erred  in  refusing  to  allow  wit- 
ness, J.  L.  Davidson,  to  give  his  opinion  as  to  whether  the 
wreck  in  this  case  was  caused  by  rotten  timber  or  defective 
construction  of  the  trestle,  and  erred  in  holding  and  ruling 
as   follows:  'The  general  rule  is,  then,  that  such  opinions 
are  competent  in  those  cases  where,  after  a  personal  obser- 
vation, a  description  without  an  opinion  would  convey  an 
imperfect  idea.     It  seems  to  me  the  ruling  this  morning  in 
view  of  that  general  principle  is  wrong.     The  witness  may 
testify  to  a  condition  of  things  prevailing,  and  it  seems  to 
T^e  that  the  description  of  what  the  witness  saw  from  his 
personal  observation  sufficiently  enables  the  jury  to  form  an 
opinion  without  the  necessity  of  the  witness  expressing  an 
pinion  himself,  so  that  I  will  reverse  the  ruling  made  this 
niorning.' 

**a.  It  is  submitted  that  the  witness  having  visited  the 
scene  of  the  wreck,  immediately  after  it  occurred,  examined 
^^^  pHes,  timbers,  and  all  parts  of  the  trestle,  and  after  hiving 
^^r\red  the  conditions  and  surroundmgs,  Having  testihed  to 
all  these  matters,  was  entitled  to  give  in  evidence  his  opin- 
^0^  as  to  whether  the  wreck  was  caused  by  rotten  timbers 
0^  defective  construction  of  the  trestle,  to  which  opinion 
the  defendant  was  entitled  in  this  case. 

*t>.  It  is  further  submitted  that  the  testimony  shows  that 
^'^^ness  was  an  expert  in  such  matters,  being  general  super- 
intendent of  another  railroad  company,  having  had  many 
y^rs  of  exi>erience  in  railroad  work,  and  after  having  visited 
^  Scene  of  the  wreck,  and  examined  the  piles,  timl)ers, 
^^^  all  parts  of  the  trestle,  and  aft'^r  having  observed  the 
condj^JQ^g  2^j^j  surroundings,  and  after  having  testified  to  ihe 
^^/^s  before  the  jury,  it  was  v^ompetent  for  him  to  give  his 
^Pinion  as  to  whether  or  not  the  wreck  in  this  case  was 
^tised  by  rotten  timbers  or  defective  construction  of  the 
trestle. 

*'\X.  Because  his  Honor  erred  in  striking  out  of  the  testi- 
mony so  much  of  the  testimony  of  the  witness,  Hamrick,  as 
contained  his  opinion  as  to  whether  the  wreck  of  the  train 


Digitized  by  VjOOQIC 


112  NiCKLEs  V,  Railway. 


Exceptions.  [74    S.    CX 


on  which  plaintiflf's  intestate  was  riding  was  caused  by  rotten 
timbers  or  defective  construction  of  the  trestle,  and  erred 
in  holding  and  ruling  as  follows :  'I  will  have  that  stricken 
out,  and  will  instruct  the  jury  now  that  while  you  will  take 
every  fact  testified  to  as  to  the  condition  of  things,  when  a 
witness  says  in  his  opinion  the  catastrophe  was  not  caused 
so  and  so,  that  opinion  is  not  evidence  for  you  to  consider. 
You  take  the  facts  as  he  describes  them  and  determine  for 
yourselves  from  these  facts  not  only  whether  the  accident 
or  catastrophe  could  have  been  produced  by  the  allegred 
cause,  but  whether,  as  a  matter  of  fact,  it  was  produced 
by  the  alleged  cause/ 

"a.  It  is  submitted  that  after  the  witness  had  visited  the 
scene  of  the  wreck,  immediately  after  it  happened,  and  after 
having  examined  the  timbers,  piles,  and  all  parts  of  the  tres- 
tle, and  after  having  observed  the  conditions  and  surround- 
ings, taken  in  connection  with  the  facts  that  he  had  superin- 
tended the  construction  and  periodically  examined  all  parts 
of  the  trestle,  having  testified  to  all  the  facts,  it  was  compe- 
tent for  him  to  give  an  opinion  as  to  the  cause  of  the  wreck, 
to  the  benefit  of  which  opinion  the  defendant  was  entitled, 
and  it  is  further  submitted  that  such  testimony  was  relevant 
for  the  reason  that  the  defendant  was  entitled  to  show,  as 
rebutting  the  allegations  of  negligence,  gross  negligence,  and 
recklessness,  that  the  wreck  occurred  from  causes  other  than 
these,  and  from  causes  beyond  the  control  of  the  defendant. 

"It  is  further  submitted  that  the  testimony  showed  that 
the  witness  was  the  superintendent  of  the  defendant  in  the 
building  of  its  trestles,  and  in  keeping  the  same  in  repair,  and 
that  it  further  showed  that  he  had  a  peculiar  knowledge  as  to 
such  matters,  and,  therefore,  showed  that  he  was  an  expert, 
and  having  visited  the  scene  of  the  wreck  immediately  after 
it  occurred,  and  having  examined  the  piles,  timbers,  and 
all  parts  of  the  trestle,  and  having  observed  the  conditions 
and  surroundings,  taken  in  connection  with  the  facts  that 
he  had  superintended  the  construction  and  periodically  ex- 
amined all  parts  of  this  trestle,  having  testified  to  all   the 
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^^  it  was  competent  for  him  to  give  an  opinion  as  to  the 
0  ^^  of  tlie  wreck,  to  the  benefit  of  which  opinion  the  de- 
"Mant  was  entitled,  and  it  is  further  submitted  that  such 
testimony  was  relevant  for  the  reason  that  the  defendant  was 
entitled  to  show  as  rebutting  the  allegations  of  negligence, 
gross  negligence,  and  recklesness,  that  the  wreck  occurred 
from  causes  other  than  these,  and  from  causes  beyond  the 
control  of  the  defendant,  and  his  Honor  erred  in  not  so  hold- 
ing and  ruling. 

"X.  Because  his  Honor  erred  in  allowing  plaintiffs  coun- 
sel to  ask  the  witness,  Davis,  on  cross-examination,  whether 
he  had  been  settled  with  for  injuries  received  in  this  wreck, 
and  erred  in  allowing  said  witness  to  answer  said  question, 
over  the  objection  of  the  defendant,  and  erred  in  not  striking 
out  such  testmony  on  the  motion  of  the  defendant,  when 
it  is  submitted  that  such  testimony  was  irrelevant  and  incom- 
petent for  the  reason  that  a  party  may  buy  his  peace,  or  com- 
promise claims  against  him,  without  admitting  his  liability, 
and  such  facts  cannot  be  used  as  evidence,  either  between 
parties  or  between  one  of  them  and  other  parties. 

"XL  Because  his  Honor  erred  in  allowing  the  witness, 
T.  R  Black,  over  the  objection  of  the  defendant,  to  testify 
in  reply  that  the  witness,  Davis,  did  not  say  anything  to  indi- 
cate whether  he  had  sent  a  message  concerning  the  wreck  to 
an  agei.t  of  the  defendant  or  not.  It  is  submitted  that  such 
testimony  was  not  in  reply  to  any  testimony  offered  by  the 
defendant,  and  the  witness  Davis  not  having  been  asked 
with  regard  to  such  alleged  conversation,  it  was  incompe- 
tent to  contradict  him  in  this  manner,  and  the  testimony 
was  pure  hearsay. 

"XII.  Because  his  Honor  erred  in  charging  and  instruct- 
ing the  jury  that  a  railroad  company  cannot  make  a  valid 
binding  contract  with  a  free  or  gratuitous  passenger  to  re- 
lieve itself  from  more  than  ordinary  negligence,  and  cannot 
fflake  such  contract  to  relieve  itself  from  injuries  received 
^y  such  passenger  on  account  of  gross  negligence ;  whereas, 
'^  is  submitted  that  a  railroad  company  may  make  a  valid 
8—74 
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contract  with  such  passenger  which  will  relieve  it  of  liabihty 
on  account  of  all  injuries  resulting  from  negligence,  or  gross 
negligence,  and  all  other  acts  except  such  as  are  wilful  or 
wanton  in  their  nature. 

"XIII.  Because  his  Honor  erred  in  charging  the  jury 
that  it  was  incumbent  upon  the  defendant  to  satisfy  the 
jury  by  the  preponderance  of  the  evidence  that  Mrs.  Black, 
plaintiff's  intestate,  was  riding  on  a  free  pass;  whereas, 
he  should  have  charged  the  jury  that  if  plaintiff  sought  to 
hold  the  defendant  liable  for  mere  ordinary  negligence,  it  was 
incumbent  on  him  to  prove  by  the  preponderance  of  the  evi- 
dence that  his  intestate  was  a  passenger  for  hire,  otherwise 
under  the  law  of  this  State,  the  defendant  would  have  been 
liable  only  for  acts  of  gross  negligence,  or  wilful  or  wanton 
acts  resulting  in  injury. 

"XIV.  Because  his  Honor  erred  in  charging  the  jury  as 
follows:  'Then,  if  you  find  the  railroad  company  not  only 
caused  her  death  by  negligence  and  became  liable,  but  that 
it  caused  her  death  by  its  recklessness,  then  you  may  award, 
in  addition  to  damages  by  way  of  compensation,  also  dam- 
ages by  way  of  punishment,  to  make  an  example  of  the 
railroad  company,  punitive  damages  or  exemplary  damages, 
as  they  are  sometimes  called.  A  railroad  company  is  liable 
for  punitive  or  exemplary  damages  where  it  is  guilty  of 
wilful  or  wanton  or  malicious  or  reckless  conduct.  In  this 
case  there  is  no  question  of  wantonness  or  wilfulness  or 
maliciousness  involved,  but  the  allegation  of  recklessness  is 
made,  and  if  you  find  that  the  railorad  company  caused 
the  death  of  Mrs.  Rhoda  B.  Black  by  its  recklessness,  in  the 
manner  specified  in  the  complaint,  ilien  the  railroad  com- 
pany may  be  held  liable  not  only  for  actual  damages,  but 
such  damages  in  addition  to  that  as,  by  way  of  punishment, 
may  deter  tliis  railroad  company  from  similar  acts  of  reck- 
lessness hereafter,  and  may  also  by  way  of  example,  of  this 
railroad  company,  deter  other  railroads  from  similar  reck- 
lessness.* 
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"a.  The  error  consists  in  this:  punitive  damages  can  be 
awarded  to  a  plaintiff  only  in  vindication  of  the  private  right 
which  has  been  wilfully,  wantonly  or  recklessly  invaded, 
and  in  such  an  amount  as  will  compensate  or  satisfy  the 
plaintiff  for  the  wilfulness  or  wantonness  or  recklesness  with 
which  his  private  rights  are  invaded,  and  in  addition  thereto 
operate  to  deter  the  wrongdoer  and  as  a  warning  to  others, 
but  such  damages  can  never  be  awarded  in  a  civil  action 
to  a  litigant  as  a  fine  or  penalty,  or  as  a  punishment  for  a 
public  wrong. 

"b.  Punitive  damages  cannot  be  awarded  against  a  wrong- 
doer in  such  an  amount  as  to  deter  other  wrongdoers,  or 
other  defendants,  from  committing  like  acts,  but  only  in 
such  an  amount  as  will  deter  the  wrongdoer,  and  as  will 
operate  as  a  warning  to  others.  It  is  submitted  that  a  much 
less  amount  than  would  deter  other  railroads  might  operate 
as  a  deterring  punishment  to  the  wrongdoer  in  this  casie,  ana 
as  a  warning  to  others.  The  charge  was,  therefore,  erro- 
neous and  prejudicial  to  the  defendant  in  that  the  jury  were 
thus  instructed  to  award  punitive  damages  in  a  greater 
amount  than  they  might  otherwise  have  considered  sufficient 
under  the  hw.  had  it  been  properly  given  to  them. 

"c.  Plaintiff's  cause  of  action  being  for  the  wrongful  death 
of  another,  his  cause  of  action  is  statutory,  and  he  can  have 
no  greater  remedy,  and  no  greater  measure  of  relief,  than 
that  given  by  the  statute  on  which  he  bases  his  action,  and 
it  is  submitted  under  the  statute  in  this  State  allowing  ac- 
tions on  account  of  the  wrongful  homicide  of  another,  dam- 
ages including  exemplary  or  punitive  damages,  can  be 
awarded  to  plaintiff  only  in  such  an  amount  as  they  may 
think  proportioned  to  the  injury  resulting  from  such  death  to 
the  parties  respectively  for  whom  and  for  whose  benefit 
such  action  shall  be  brought. 

"Sub-d.  1.  Therefore,  in  an  action  under  Lord  Campbell's 
act  in  this  State,  punitive  damages  can  be  awarded,  in  a 
proper  case,  only  so  far  as  such  damages  are  in  vindication 
of  the  rights  of  the  party  for  whose  benefit  the  action  is 
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brought — for  the  malicious,  wilful,  wanton  or  reckless  inva- 
sion of  such  rights. 

"Sub-d.  2.  But  such  damages  can  never  be  awarded  under 
such  statute  as  a  punishment  to  the  wrongdoer  for  his 
wrong. 

"Sub-d.  3.  Nor  can  such  damages  be  awarded  under  the 
statute  in  an  amount  sufficient  to  deter  others. 

"XV.  Because  his  Honor  erred  in  submitting  to  the  jury 
the  question  as  to  whether  plaintiff  was  entitled  to  punitive 
damages,  when  there  was  absolutely  no  testimony  tending 
to  prove  any  reckless  acts  on  the  part  of  the  defendant. 

"XVI.  Because  his  Honor  erred  in  refusing  to  charge  the 
jury,  at  the  request  of  the  defendant,  that  plaintiff  could 
not  contradict  the  terms  of  the  agreement  on  the  part  of 
Mrs.  Rhoda  B.  Black,  indorsed  on  the  pass  or  ticket  on 
which  she  was  riding.  It  is  submitted  that  the  same  having 
been  signed  and  accepted  by  her,  and  the  agreement  indorsed 
thereon  stating  the  consideration  for  the  same,  it  was  not 
competent  for  plaintiff  to  dispute  the  terms  thereof,  nor 
to  show  a  different  consideration  for  the  said  pass  or  ticket; 
in  the  absence  of  allegations  of  fraud  or  mistake. 

"XVII.  Because  his  Honor  erred  in  refusing  to  charge 
the  eleventh  request  of  the  defendant,  which  was  as  follows : 
'That  if  the  jury  finds  in  this  case  that  the  pass  upon  which 
plaintiff's  intestate  was  riding  was  issued  pursuant  to  the 
telegrams  offered  in  evidence  by  the  plaintiff,  and  that  such 
telegrams  were  sent  and  delivered  in  the  order  named  by 
T.  F.  Black,  then  the  telegrams  failed  to  show  that  the 
said  pass  was  issued  upon  any  pecuniary  or  other  valuable 
consideration  moving  to  the  defendant.  It  is  submitted  that 
it  was  for  the  Court  to  construe  the  telegrams  in  this  case, 
the  same  being  written  instructions;  and  it  is  further  sub- 
mitted that  if  they  be  taken  as  sent  in  the  order  as  stated  by 
T.  F.  Black,  they  fail  to  show  that  the  pass  issued  to  Mrs. 
Rhoda  B.  Black  was  sent  pursuant  to  a  contract,  but  on 
the  other  hand,  show  that  the  pass  was  sent  to  Mrs.  Rhoda 
B.  Black  as  a  gratuity.     His  Honor  should  have  charged 
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this  request,  and  erred  in  holding  that  it  involved  a  charge 
on  the  facts. 

"XVIII.  Because  his  Honor  erred  in  refusing  to  charge 
the  twelfth  request  of  the  defendant,  which  is  as  follows: 
*If  railway  companies  exercise  their  functions  in  the  same 
way  with  prudent  railway  companies  generally,  and  furnish 
their  road  and  run  their  trains  in  the  customary  manner 
which  is  generally  found  and  believed  to  be  safe  and  prudent, 
they  do  all  that  is  incumbent  upon  them,  and  if  the  jury  in 
this  case  find  that  the  defendant  constructed,  maintained 
and  inspected  its  trestle  in  the  manner  generally  found  and 
believed  by  prudent  railways  to  be  safe,  and  that  it  was 
operating  its  train  in  the  customary  manner  which  is  gen- 
erally found  and  believed  by  prudent  railway  companies  to 
be  safe,  then  the  jury  must  find  for  the  defendant.' 

"It  is  submitted  that  such  charge  embodies  a  sound  propo- 
sition of  law  and  his  Honor  erred  in  refusing  to  charge  it. 

"XIX.  Because  his  Honor  erred  in  charging  the  plain- 
tiflTs  seventh  request  to  charge,  which  is  as  follows:  That 
if  the  jury  find  from  the  testimony  that  the  timbers,  or  any 
of  them,  out  of  which  such  trestle  was  built  were  unsound 
or  rotten,  and  that  such  wreck  was  caused  by  reason  of  said 
unsound  or  rotten  timbers  being  in  said  trestle,  then  the 
jury  must  find  a  verdict  for  the  plaintiff.'  It  is  submitted 
that  such  charge  was  erroneous  for  the  reason  that  it  mndc 
the  defendant  an  insurer  against  all  accidents  caused  by 
defects,  whether  the  same  could  have  been  known  by  the 
defendant  by  the  use  of  the  highest  degree  of  care  compati- 
ble with  its  business  or  not,  and,  therefore,  made  the  defend- 
ant an  insurer  against  latent  defects  of  which  it  had  no 
knowledge,  and  of  which  it  could  not  have  known  by  the 
use  of  that  degree  of  care  required  of  it  under  the  circum- 
stances. 

"XX.  Because  his  Honor  erred  in  charging  the  sixth  re- 
quest of  the  plaintiff,  which  is  as  follows:  *That  it  is  the 
duty  of  the  defendant  to  keep  its  road,  its  roadbed  and  tresitlc 
m  a  safe  and  sound  condition  for  the  passage  of  its  train 
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of  cars,  and  if  the  jury  find  from  the  testimony  that  the 
trestle  was  not  sound  and  well  built,  and  not  of  sufficient 
strength  to  stand  the  strain  of  an  engine  and  cars  such  as 
was  being  used  on  that  occasion,  and  should  further  find  that 
tlie  defective  trestle  caused  said  wreck  which  resulted  in 
the  death  of  Rhoda  B.  Black,  then  the  jury  must  find  a  ver- 
dict in  favor  of  the  plaintiff.* 

*'The  error  consists  in  this :  that  in  so  charging  his  Honor 
made  the  railroad  company  an  absolute  insurer  of  the  safety 
of  its  roadbed,  track  and  trestle ;  whereas,  it  is  only  incum* 
bent  on  railroad  companies,  with  reference  to  the  carriage  of 
passengers,  to  use  the  highest  degree  of  practical  care  in 
the  construction  and  maintenance  of  their  roadbed,  track  and 
trestle,  and  in  the  running  and  management  of  their  trains 
on  the  same.  It  is  further  submitted  that  the  charge  of  his 
Honor  made  the  defendant  an  insurer  against  latent  defects 
in  its  roadbed,  track  and  trestle,  whether  the  same  could 
have  been  discovered  by  it  by  the  use  of  the  highest  degree  of 
practical  care  in  the  construction  and  maintenance  of  its 
roadbed,  track  and  trestle,  or  not;  whereas,  defendant  was 
not  responsible  for  such  defects. 

"XXI.  Because  his  Honor  erred  in  charging  the  eighth 
request  of  the  plaintiff,  which  is  as  follows:  *The  law,  in 
tenderness  to  human  life  and  limb,  holds  railroad  companies 
liable  for  the  slightest  negligence  and  compels  them  to  repel 
by  satisfactory  proof  every  imputation  of  such  negligence. 
When  common  carriers  undertake  to  convey  passengers  by 
the  powerful  but  dangerous  agency  of  steam,  public  pwDlicy 
and  safety  require  that  they  be  held  to  the  greatest  possible 
care  and  diligence.  Any  negligence  or  default  in  such  case, 
which  causes  the  injury  or  death  of  a  passenger,  will  make 
such  carrier  liable.' 

"The  error  consists  in  this :  that  the  charge  of  his  Honor 
to  the  jury  cast  the  burden  of  proof  upon  the  defendant  to 
satisfy  the  jury  that  it  had  not  been  negligent  whene\-er, 
and  in  such  particulars  as,  the  plaintiff  charged  that  it  had 
been  negligent.     The  purport  of  the  charge  was  that  all 
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that  was  necessary  on  the  part  of  the  plaintiff  was  to  charge 
or  impute  negligence  to  the  defendant,  and  it  then  became 
the  duty  of  the  defendant  by  satisfactory  proof  to  repel  such 
charge;  whereas,  the  correct  rule  is  that  plaintiff  should 
have  been  required  to  establish  the  acts  of  negh'gence  alleged 
in  his  complaint  by  the  preponderance  of  the  testimony,  and 
all  that  the  defendant  was  required  to  do  in  rebutting  ^uch 
allegations  was  to  equally  balance  the  weight  of  plaintiff's 
testimony  as  to  such  points. 

"It  is  further  submitted  that,  in  any  event,  the  defendant 
was  not  required  to  repel  by  satisfactory  proof  any  charge 
of  negligence  until  some  testimony  had  been  offered  going 
to  prove  such  act  of  negligence,  and  that  the  charge  was  in 
this  respect  erroneous. 

"XXII.  Because  his  Honor  erred  in  his  second  charge  to 
the  jury,  when  they  had  been  recalled  by  him  after  having 
had  the  case  under  consideration  for  a  night  and  a  part  of 
two  days,  and  having  reported  that  they  could  not  agree, 
in  impressing  upon  the  jury  the  importance  of  agreeing  upon 
a  verdict,  and  suggesting  as  reasons  to  them  why  they  should 
do  so  : 

"a.  The  time  that  had  been  consumed  in  the  hearing  and 
argument  of  the  case,  five  days  practically. 

"b.  The  great  expense  of  labor  and  money  to  the  liti- 
gants. 

"c.  The  great  expense  to  the  public,  and  in  the  same  con- 
nection reminding  the  jury  of  the  fact  that  it  took  public 
money  to  run  the  Court. 

"It  is  respectfully  submitted  that  these  were  improper 
reasons  or  inducements  suggested  to  the  jury  why  they 
should  ngree  upon  a  verdict,  and  such  reasons  and  induce- 
ments had  a  tendency  to  make  them  agree  upon  a  verdict 
whether  it  met  with  their  approval  or  not,  and  had  a  ten- 
dency to  cause  them  to  agree  upon  a  verdict  simply  to  end 
the  case,  whether  the  same  in  their  view  was  in  strict  accord- 
ance with  the  law  and  evidence  or  not. 
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"Because  it  was  error  on  the  part  of  the  Circuit  Judge 
to  make  any  other  charge  or  remarks  to  the  jury  in  reference 
to  the  case  when  they  had  repeatedly  informed  the  Court 
that  they  could  not  agree,  and  when  they  had  reported  to 
tine  Court  in  response  to  questions  by  the  trial  JuJge  that 
tliey  did  not  desire  any  further  instructions  as  to  the  law, 
and  they  did  not  wish  any  of  the  testimony  read  to  them. 
It  is  submitted  that  in  view  of  these  facts  the  jury  were 
improperly  coerced  into  finding  a  verdict  in  this  case  as 
shown  by  the  record. 

"It  is  further  submitted  that  the  province  of  the  trial 
Judge  in  the  trial  of  a  law  case  under  the  Constitution  of 
tliis  State  is  simply  to  declare  the  law  of  the  case,  and  that 
a  trial  Judge  has  no  right  to  charge,  but  is  forbidden  from 
charging,  the  jury  with  respect  to  matters  of  fact,  or  with 
respect  to  matters  which  might  induce  the  jury  to  render 
a  verdict  where  otherwise  they  would  not  have  done  so. 
The  charge  of  his  Honor,  therefore,  as  stated  above,  was 
contrary  to  the  provisions  of  the  Constitution,  in  that  his 
Honor  charged  the  jury  with  respect  to  matters  other  than 
the  strict  law  of  the  case. 

"XXIII.  Because  his  Honor  erred  in  suggesting  to  the 
jury  that  if  they  had  Agreed  that  the  plaintiff  should  recover, 
but  differed  as  to  the  amount  he  should  recover,  then  their 
labors  ought  to  come  to  an  early  conclusion,  thereby  sug- 
gesting to  the  jury  that  in  fixing  the  amount  of  the  verdict 
they  were  not  bound  by  the  same  rules  that  they  would  be  in 
arriving  at  a  conclusion  as  to  whether  or  not  the  verdict 
should  be  for  the  plaintiff  or  defendant ;  whereas,  his  Honor 
should  have  charged  the  jury  that  it  was  none  the  less  their 
duty  to  fix  the  amount  of  the  verdict  according  to  the  law 
and  evidence,  than  to  determine  from  the  law  and  evidence 
as  to  whether  the  verdict  should  be  for  the  plaintiff  or  de- 
fendant. 

"It  is  further  submitted  that  the  charge  of  his  Honor  in 
this  regard  suggested  to  the  jury  the  propriety  of  rendering 
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a  quotient  verdict,  and  that  his  charge  was  in  this  respect 
erroneous. 

"It  is  submitted  further  that  under  the  Constitution  and 
laws  of  this  State  in  a  case  of  this  kind  his  Honor  is  for- 
bidden to  charge  the  jury  with  respect  to  any  matter  except 
the  law  of  the  case,  and,  therefore,  any  suggestions  from  the 
Court  to  the  jury  as  an  inducement  to  them  to  arrive  at  a 
verdict  was  erroneous. 

"XXIV.  Because  his  Honor  erred  in  further  suggesting 
to  the  jury  that  if  they  were  all  of  the  opinion  that  a  verdict 
ought  to  be  rendered  on  one  side  or  the  other,  they  ought 
to  arrive  at  some  common  ground  and  bring  that  in  as  their 
verdict,  and  erred  in  reiterating  and  impressing  upon  the 
jury  the  great  importance  of  their  arriving  at  a  verdict  in  the 
case,  giving  such  suggestion  more  prominence  in  his  second 
cliarge  to  the  jury  than  the  importance  of  arriving  at  a 
proper  verdict. 

"It  is  submitted  that  his  Honor  thereby  suggested  to  the 
jury  that  it  would  be  proper  for  them  to  compromise  their 
differences,  and  to  bring  a  quotient  verdict;  whereas,  he 
should  have  charged  the  jury  that  in  arriving  at  the  amount 
of  their  verdict  they  should  be  guided  by  the  strict  rules 
of  law  and  evidence  as  much  so  as  in  arriving  at  the  con- 
clusion as  to  whether  the  verdict  should  be  for  the  plaintiff 
or  the  defendant,  and  should  charge  the  jury  that  in  deter- 
mining the  amount  of  their  verdict  they  should  be  governed 
by  the  same  conscientious  motives  by  which  they  were  gov- 
erned in  determining  as  to  whether  the  verdict  should  be 
for  the  plaintiff  or  for  the  defendant. 

"XXV.  Because  his  Honor  erred  in  reiterating  to  the 
jury,  in  his  second  charge  to  them,  the  importance  of  agree- 
ing upon  a  verdict  because  of  the  great  expense  to  the  liti- 
gants and  public  in  trying  the  case,  and  in  suggesting  to  them 
the  propriety  and  practicability  and  necessity  of  their  agree- 
ing upon  a  compromise  verdict  and  harmonizing  their  views, 
and  in  reminding  the  jury  of  the  possibilty  of  the  Court 
to  keep  them  in  consideration  of  the  case  for  a  long  time. 
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"It  is  submitted  that  after  the  jury  had  been  charged  with 
the  case  for  a  night  and  a  part  of  two  days,  and  had  repeat* 
ediy  reported  to  the  sheriff  their  inability  to  agree,  and  after 
they  had  informed  the  Court  in  response  to  questions  that 
they  did  not  desire  to  be  charged  further  as  to  the  law 
or  to  have  the  testimony  read  to  them,  it  was  improper 
to  send  them  back  to  the  jury  room  to  further  consider 
the  said  case  with  the  suggestions  above  set  forth,  such 
charge  and  proceeding  on  the  part  of  the  Court  amounted 
to  an  improper  coercion  of  the  jury  in  reaching  a  verdict. 

'*It  is  further  submitted  that  the  jury  should  have  ren- 
dered their  verdict,  if  at  all,  according  to  the  strict  law  and 
evidence  of  the  case,  and  in  endeavoring  to  arrive  at  a  proper 
verdict  it  was  improper  for  them  to  consider  the  expense  to 
the  litigants  or  to  the  public  in  the  trial  of  the  case,  and  his 
Honor  erred  in  suggesting  these  matters  to  the  jury  as  an 
inducement  to  them  to  ap^ree. 

"It  is  further  submitted  that  under  the  Constitution  and 
laws  of  this  State  a  trial  Judge  is  forbidden  from  charging 
the  jury  with  respect  to  any  matters  except  the  strict  law 
of  the  case,  and  that,  therefore,  when  his  Honor  made  the 
above  suggestions  to  the  jury  as  an  inducement  to  them 
to  arrive  at  a  verdict,  he  improperly  invaded  the  province  of 
the  jury  and  committed  error. 

"XXVI.  Because  his  Honor  erred  in  excluding  the  testi- 
mony of  witness,  J.  R.  Hamrick,  and  erred  in  striking  out  his 
testimony,  giving  his  opinion  as  to  whether  or  not  the  wreck 
of  the  train  was  caused  from  rotten  or  unsound  timber,  or 
from  improper  construction  of  the  trestle.  The  defendant 
was  entitled  to  have  this  opinion  given,  because  the  testimony 
showed  that  the  witness  had  ordered  the  timbers  for  the 
construction  of  the  trestle,  inspected  them,  planned  the  tres- 
tle, had  had  general  oversight  of  its  construction,  and  had 
given  it  close  examination  on  an  average  of  about  once  a 
month  from  the  time  it  was  constructed  to  the  date  of  the 
accident,  had  visited  the  scene  of  the  accident  a  few  hours 
after  it  happened,  had  examined  the  broken  part  of  the  trestle 
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closely,  with  a  view  of  ascertaining  the  cause  of  the  wreck, 
a  short  time  after  it  occurred,  had  supervised  the  removal 
o{  the  debris,  and  reconstructed  the  portion  of  the  trestle 
which  had  been  injured;  and  the  witness  had  also  related  to 
the  jury  all  the  particulars  of  his  knowledge  of  the  trestle 
above  before  and  after  the  accident  It  was,  therefore,  com- 
petent for  him,  after  testifying  to  all  of  these  facts,  to  give 
his  opinion  as  to  whether  or  not  the  wreck  of  the  train  was 
caused  from  defective  construction  or  rotten  timbers  in  the 
trestle,  even  if  he  were  not  an  expert. 

"It  was  also  competent  for  this  witness,  Hamrick,  to  give 
his  opinion  because  he  was  an  expert.  His  testimony  showed 
^at  he  had  been  in  the  railroad  business,  having  special 
charge  of  the  bridges  and  trestles,  for  many  years ;  in  fact, 
that  had  been  his  life  work,  he  necessarily  having  constructed 
^nd  supervised  the  construction  of  many  trestles,  and  having 
rebuilt  and  repaired  many  bridges,  and  being  continually 
w  the  business  of  constructing  and  supervising  and  repairing 
trestles  and  bridges.  It  is  submitted  that  it  was  competent 
toi"  the  witness  to  testify  what  in  his  opinion  caused  the 
'^r^ck,  and  it  was  competent  for  him  under  the  circumstances, 
^f^^r  having  testified  to  all  of  the  facts,  to  state  whether  or 
^^^  in  his  opinion  the  wreck  was  caused  from  improper  con- 
struction of  the  trestle,  or  from  rotten  timbers  in  the  trestle, 
"is  competent  for  him  to  give  his  opinion  as  to  whether 
"'^  Avreck  of  the  train  was  caused  by  some  certain  causes 
^'id  to  exclude  some  one  supposed  cause.'- 

Messrs.  J.  L.  Gleiin  and  W.  P.  Greene,  for  appellant. 

'"-  Greene  cites :  Witness  may  testify  as  to  injuries  received 

^  *iw;  55  S.  C,  568.    Whether  administrator  took  oath  of 

^^^^  may  be  shotvn  outside  of  record:  Code,  1902,  2517. 

^\tvcss  having  given  facts  as  to  construction  of  trestle, 

tovW  give  opinion  of   cause  of   wreck:   72  S.  C,  346; 

SO  S.  C,  314;  67  S.  C,  445;  58  S.  C,  247;  61  S.  C,  329; 

^'S  S.  C,  256.    Compromising  unth  others  injured  in  same 

vfreck  is  incompetent:  56  S.  C,  96 ;  4  Conn.,  142 ;  Wig.  on 
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Ev.,  sec.  lOGl.  Railroad  company  may  contract  against 
liability  for  negligence  in  free  pass:  5  L.  R.  A.,  84G ;  48  L. 
E.  U.  S.,  513;  49  L.  E.  U.  S.,  742;  2  McM.  L.,  3G8.  Not 
necessary  to  prove  that  deceased  zvas  a  free  passenger  by 
preponderance  of  evidence:  70  S.  C,  211,  622.  Terms  of 
pass  cannot  be  contradicted:  53  S.  C,  480;  1  Green.  Ev., 
sees.  275,  3G,  285,  304;  1  McC,  51G.  Pass  issued  after 
closing  contract  here  is  zmt/iout  consideration:  G  Eticy  ,  COO, 
sub.  A ;  2  Conn.,  404 ;  44  Am.  Dec,  G49.  For  what  purposes 
pimitive  damages  may  be  awarded:  G5  S.  C,  42;  12  Ency,, 
8.  Second  charge  to  jury  amotmts  to  legal  coercion:  SI 
Ala.,  335;  11  How.  Pr.,  261;  IG  L.  R.  A.,  G43;  81  Ind.,  10; 
17  Kas.,  4G2;  41  L.  R.  A.,  G48;  10  L.  R.  A.,  89. 

Mr.  IVm.  N.  Graydon,  contra,  cites :  Admission  of  irrcle-- 
vant  evidence  is  within  discretion  of  trial  Judge:  51  S.  C, 
480;  43  S.  C,  381;  48  S.  C,  136;  60  S.  C,  67;  52  S.  C, 
371;  72  S.  C,  350.  Consideration  of  contract  may  be 
shozam  by  parol:  Green,  on  Ev.,  sec.  304;  26  S.  C,  304; 
2  Hill,  404.  Judgment  of  court  of  probate  cannot  be  at- 
tacked by  parol:  60  S.  C.,  401 ;  38  S.  C.,  41 ;  6  Rich.  Eq., 
380 ;  41  S.  C.,  1.  Opinions  of  ivitncsses  as  to  what  caused 
zvreck  properly  excluded:  Green,  on  Ev.,  sec.  440;  59  S.  C, 
318;  15  S.  C.',  403;  20  S.  C.,  441;  32  S.  C.,  392;  40  S.  C, 
328;  63  S.  C.,  572.  Cross-examination  as  to  compromise 
for  injuries  proper:  65  S.  C,  247;  56  S.  C.,  104;  1  Green, 
Ev.,  192 ;  53  S.  C,  80.  Railroad  company  cannot  relicz'e 
itself  of  liability  for  negligence  by  contract:  Con.,  art.  IX., 
sec.  3;  2  Rich.,  286;  9  Rich.,  202;  26  S.  C,  258;  55  S.  C, 
152;  95  U.  S.,  655;  84  U.  S.,  034;  19  Ohio  St.,  1;  102 
U.  S.,  440.  When  punitive  damages  may  be  azvardcd:  13 
Cyc,  106;  51  S.  C,  303;  Code,  1902,  2852;  52  S.  C,  344; 
34  S.  C,  311.  Instruction  on  point  as  to  which  there  is  no 
evidence  is  not  error  unless  attention  of  trial  Court  be  called^ 
to  it:  22  S.  C,  484;  72  S.  C,  361.  Judge  should  say  in 
charge  if  plaintiff  may  have  punitive  damages  and  not  on 
motion  for  nonsuit:  35  S.  C,  493.     The  usual  customary 
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T^y  of  doing  things  is  not  test  of  negligence:  61  S.  C, 

^-     Injury  of  passenger  is  prima  facia  evidence  of  ncgli- 

s^e^:  9  Rich.,  84;  65  S.  C,  380;  Hughes  on  Jns.  to  Juries, 

/>J^*    550;  54  S.  C,  234.    Second  charge  to  jury  ^'as  not 

^  ^^:  54  S.  C,  234;  Hughes  on  Ins.  to  Juries,  sec.  38; 

^  ^eb.,  191;  155  U.  S.,  117;  20  Ky.  L.  R.,  1021. 

April  12,  1906.     The  opinion  of  the  Court  was  deliv- 
ered by 

Mr.  Chief  Justice  Pope.    This  is  an  action  brought  in 

the  Court  of  Common  Pleas  of  Abbeville,  by  the  plaintiff 

Nickles,  as  the  administrator  of  the  estate  of  Rhoda  B. 

Black,  deceased,  for  the  uses  and  benefit  of  T.  F.  Black, 

the  husband  of  the  said  Rhoda  B.  Black,  in  accordance  with 

the  statute  of  this  State,  for  damages  amounting  to  $50,000. 

The  complaint  sets  forth  all  facts  and  circumstances  of  the 

death  of  Mrs.  Black.    The  answer  of  the  defendant  denied 

'ts  liability.     The  report  should  set  forth  the  case,  the  com- 

P'Sint  and  the  amended  answer  (omitting  plaintiff's  demur- 

'"cr  to  a  part  of  the  answer,  it  having  been  overruled  by  the 

^^rcuit  Judge  and  no  appeal  being  taken  therefrom).    The 

f^se  came  on  to  b.e  tried  by  his  Honor,  Judge  Klugh,  and  a 

jury.     The  verdict  for  the  plaintiff  was  for  $8,000.    After 

^^^^'gTnent  thereon,  the  defendant  appealed  upon  twenty-six 

^Qunds,  which  should  be  set  forth  in  the  report  of  this 

case. 

The  exceptions  will  be  classed  as  follows :  I.  1,  2 ;  II.  3 ; 
JII.  4;  IV.  5,  6,  7,  8,  0,  26;  V.  10;  VI.  11;  VII.  12; 
^III.  13;  IX:  21;  X.  10,  20;  XI.  16;  XII.  17;  XIII.  14, 
^5  ;  XIV.  22,  23,  24,  25 ;  XV.  18. 

before  proceeding  with  the  examination  of  these  excep- 
^^ns  the  history  of  the  case  in  general  terms  may  be  stated 
^^^  follows :  Thomas  F.  Black  was  a  telegraph  operator  sta- 
^^ned  at  Haverhill,  Ohio.  His  wife,  the  intestate,  Rhoda 
^  Black,  resided  with  her  husband,  said  T.  F.  Black  at 
^^verhill,  Ohio,  having  been  married  but  a  few  months. 
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The  defendant  railway  was  anxious  to  secure  his  testimony 
in  its  behalf  in  a  lawsuit  pending  trial  at  Elberton,  Ga.  A 
communication  was  opened  by  the  defendant  with  said  T.  F. 
Black  by  telegraph  and  an  agreement  was  reached  bv  said 
Black  with  said  defendant  railway  by  which  the  said  Black 
agreed  to  give  his  testimony  at  Elberton,  provided  some  one 
should  take  his  place,  temporarily,  as  telegraph  operator;  that 
he  should  be  paid  for  his  services  as  telegraph  operator  while 
attending  Court;  that  a  ticket  should  be  furnished  to  him- 
self and  wife  to  Elberton,  Ga.,  from  Haverhill,  O.  That 
on  the  0th  day  of  September,  1904,  Black  and  wife  were 
proceeding  on  their  trip  to  Elberton  when  on  the  night  of 
the  said  9th  of  September,  while  as  passengers  on  the  de- 
fendant railway,  while  crossing  a  trestle  at  a  high  rate  of 
speed,  about  fifty  miles  an  hour,  while  thirty-three  miles 
an  hour  was  the  schedule  speed,  the  entire  train,  consisting 
of  the  engine,  tender,  mail  car,  express  car,  the  first  and 
second  passenger  coaches  and  the  Pullman  car,  were  pre- 
cipitated from  the  trestle,  thirty  feet  high,  to  the  ground. 
The  trestle  at  the  southern  end  gave  way.  *  The  plaintiff 
claims  that  the  trestle  gave  way  because  improperly  con- 
structed— the  timber  thereof  being  rotten  and  the  bolts  inse- 
curely fastened,  having  no  taps,  etc.  While  the  defendant 
claims  that  said  trestle  was  constructed  in  a  thorough  manner 
and  that  the  said  train  was  thrown  from  the  track  on  said 
trestle  because  of  the  placing  of  a  bar  of  iron,  by  an  un- 
known person,  on  said  trestle,  thus  causing  the  engine  to  be 
forced  from  the  track — the  damage  ensuing  therefrom.  The 
defendant  denies  that  the  timbers  were  rotten  or  that  there 
was  any  error  of  construction  of  the  Whisonant  trestle. 
Both  sides  admit  that  Mrs.  Rhoda  Black  was  killed  in  the 
wreck,  her  neck  being  broken.  A  great  deal  of  testimony 
was  taken  on  each  side  as  to  the  condition  of  the  piling 
upon  which  the  trestle  was  constructed.  We  will  now  con- 
sider the  exceptions  in  groups. 

I.  These  exceptions  relate  to  an  aliened  error  of  the  Cir- 
cuit Judge  in  permitting  the  witness,  T.  F.  Black,  t*)  state 
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the  injuries  received  by  him  in  the  wreck,  on  the 
1  ground  that  such  testimony  was  irrelevant  and  im- 
material to  the  issues  involved  herein  as  prejudicial 

to  the  defendant.     We  cannot  see  that  this  testimony  was 

anything  but  descriptive  of  the  wreck.  Defendant's  wit- 
nesses admitted  that  four  persons  were  killed  in  the  wreck, 
^his  witness  was  merely  explaining  the  condition  in  which 
he  groped  about  the  car  to  find  his  wife's  dead  body,  there 
^\ng  no  lights,  the  same  having  been  extinguished  by  the 
fall  of  the  coach  over  the  embankment. 

We  see  no  possible  objection  to  this  testimony,  and  so  as 
to  the  second  exception,  which  relates  to  the  objection  to 
Black's  testimony,  wherein  he  said  a  second  train  of  cars 
rsi^  into  and  upon  the  wreck  of  the  train  upon  which  the 
plaintiff's  intestate  was  traveling.  The  witness  having  tes- 
tified that  his  wife's  neck  was  broken  before  this  second 
^in  ran  into  them.  The  objected  testimony  had  some  rele- 
vancy by  showing  what  effect  this  second  train  had  upon  the 
trestle  in  question.    This  exception  is  overruled. 

n.  This  exception  sets  up  an  alleged  error  of  the  Circuit 

judge    in    allowing  the  witness  Black  to  testify  that  he 

^ould  hot  have  left  Ohio  unless  the    defendant    railway 

should  have  extended  its  ticket  to  his  wife,  the  intes- 

^  tate.  Both  sides  admit  that^he  intestate  was  granted 
transportation  from  Ohio  to  Elberton,  Ga.,  over  de- 
iCftdBnt's  road.  Both  sides  also  admit  that  there  was  quite 
j^^i  animated  colloquy,  by  telegraph,  between  these  parties, 
/fhe  witness  Black  had  refused  to  come  as  a  witness  unless 
certain  conditions  were  complied  with.  He  apprised  the 
railroad  of  his  imwilling^ess  to  leave  his  young  wife  alone 
in  Ohio  in  case  he  came  to  Elberton,  Ga.,  and  it  seems, 
therefore,  that  it  was  not  at  all  illegal  for  the  witness  to 
state  that  he  would  not  have  come  for  the  defendant  unless 
his  wife  was  furnished  transportation  by  the  defendant. 
This  exception  is,  therefore,  overruled. 

IIL  This  exception  imputes  error  to  the  Circuit  Judge 
in  refusing  to  allow  the  defendant  to  ask  Nickles,  the  plain- 
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tiff,  on  cross-examination,  whether  he  had  taken  the 

3  oath  of  office  as  administrator,  as  required  by  law. 
The  plaintiff  had  alleged  in  his  complaint  that  he 

had  been  appointed  administrator  of  the  estate  and  the  de- 
fendant in  its  answer  had  virtually  denied  the  same.  When 
it  became  necessary  to  establish  the  representative  character 
of  the  plaintiff,  without  objection  the  plaintiff  introduced 
the  entire  record  of  the  probate  court  of  York  County  from 
the  petition  for  letters  of  administration  through  every  step 
down  to  and  including  letters  of  administration  granted  by 
said  probate  court  of  York  County,  which  record  was  certi- 
fied to  under  the  hand  and  seal  of  the  probate  judge  of 
York  County.  Thus  the  record  of  such  probate  court  was 
introduced  without  objection.  Therefore,  it  is  not  in  the 
power  of  the  defendant,  by  its  collateral  attack  upon  such 
record,  to  nullify  the  same.  The  probate  court,  while  a  court 
of  limited  jurisdiction,  is  a  court  of  record  and  not  an  infe- 
rior court  as  to  matters  clearly  within  its  jurisdiction.  Ex 
parte  White,  38  S.  C,  41,  IG  S.  E.,  28G,  where  the  fore- 
going is  announced,  and  it  is  also  held,  that  its  grant 
of  administration  may  be  vacated  only  by  direct  proceed- 
ing. Hankinson  v.  Railway  Co,,  41  S.  C,  1,  19  S.  E., 
20C,  in  which  Chief  Justice  Mclver  held  that  section 
2182  of  the  General  Statutes  of  this  State,  providing  that 
a  certified  copy  of  the  letters  of  administration  shall  be 
sufficient  evidence  of  appointment  of  such  executor  or  ad- 
ministrator in  any  Court  of  this  State,  but  that  statute  only 
supercedes  a  necessity  of  introducing  the  whole  record  of 
the  court  of  probate.  But  in  this  instance  the  whole  record 
had  been  introduced,  and  as  long  as  that  record  stands  unim- 
peached  directly,  it  is  improper  to  assail  any  portion  in  a 
collateral  manner.    This  exception  must  be  overruled. 

IV.  These  exceptions  are  intended  to  bring  in  question 

the  ruling  of  the  Circuit  Judge  in  excluding  the  opinions 

of  witnesses  Haverick  and  Davidson,  as  to  what 

4  caused  the  wreck  in  which  Mrs.  Black  was  killed. 
These  two  witnesses  whose  opinions  were  sought  had 
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both  testified  as  to  all  the  facts  which  came  within  their 
knowledge,  but  neither  one  of  them  was  an  eye-witness  to 
the  occurrence.  Neither  one  was  present  when  the  catas- 
troght  occurred.  So  if  their  opinion  as  to  the  cause  of  the 
same  could  be  given  it  could  only  be  given  as  experts.  It 
has  been  held  in  this  State  that  an  opinion  may  be  given  by 
a  witness  as  to  time,  distance,  velocity,  form,  size,  age, 
strength,  heat,  cold,  etc.  Ward  v.  Charleston  R.  R,  Co., 
19  S.  C,  521.  So,  also,  as  to  injury  to  the  sensibility  of  a 
woman  who  has  had  her  affections  trifled  with.  Jones  v. 
Fuller,  19  S.  C,  70.  "The  general  rule  is  that  a  witness 
is  not  at  liberty  to  express  an  opinion,  but  must  confine  hhn- 
self  to  the  statement  of  facts."  Jones  v.  Fuller,  supro. 
"The  law  does  not  look  with  favor  upon  the  introduction  of 
opinions  in  evidence.  As  a  rule,  witnesses  are  expected  to 
testify  to  facts,  and  it  is  for  the  Court  or  jury  to  draw 
conclusions  and  form  opinions  upon  the  facts  thus  brought 
before  them.  Even  when  opinions  are  admitted,  the  osten- 
sible purpose  is  to  inform  the  jurors  concerning  some  fact, 
and  evidence  'which  is  sometimes  received  from  necessity 
has  been  said  to  be  less  an  opinion  than  a  conclusion  of  fact." 
12  A.  &  E.  Encyclopedia  of  Law,  2  ed.,  421. 

In  discussing  expert  evidence,  the  same  author,  at  page 
422,  says:  "The  general  rule  as  to  the  admission  of  expert 
evidence  is  that  persons  having  technical  and  peculiar  knowl- 
edge on  certain  subjects  are  allowed  to  give  their  opinions 
when  the  question  involved  is  such  that  the  jurors  are  in- 
competent to  draw  their  own  conclusions  from  the  facts  with- 
out the  aid  of  such  evidence."     State  v.  Clark,  15  S.  C,  403. 

Mr.  Greenleaf,  in  his  work  on  Evidence,  says,  in  vol.  1, 
sec.  440,  says,  "That  in  questions  of  science,  skill  or  trade,  or 
others  of  like  kind,  persons  of  skill,  sometimes  called  ex- 
perts, may  not  only  testify  to  facts,  but  are  permitted  to 
give  iheir  opinions  in  evidence.  Thus  the  o]  inions  of  med- 
ical men  are  constantly  admitted  as  to  cause  of  death,  of 
disease,  or  the  consequence  of  wounds,  and  as  to  tlie  snne 
or  insane  state  of  a  person's  mind,  as  collected  from  a  num- 
9—74 
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ber  of  circumstances,  and  as  to  other  objects  of  professional 
skill;  and  such  opinions  are  admissible  in  evidence,  though 
the  witness  fotmds  them,  not  on  his  own  personal  observa- 
tion, but  on  the  case  itself  as  proved  by  other  witnesses." 

Now,  in  the  case  at  bar,  the  witnesses  named  were  each 
asked  to  give  his  opinion  as  to  the  cause  of  the  accident. 
There  was  testimony  on  the  part  of  the  plaintiff  that  there 
was  a  high  rate  of  speed  in  running  the  train;  that  some 
of-  the  piles  of  the  trestle  had  rotted  and  gave  way,  thus 
precipitating  the  train  to  the  earth,  a  distance  of  thirty  feet 
There  was  testimony  of  the  defendant  that  the  trestle  was 
built  of  the  best  timber,  and  that  there  was  some  testimony 
that  might  lead  to  the  conclusions  that  the  roadbed  had 
been  tampered  with  which  threw  the  engine  off  the  track  at 
the  south  end  of  the  trestle. 

Therefore,  no  matter  what  caused  the  injury,  all  these 
facts  were  fully  testified  to  by  witnesses.  No  reason  existed 
why  these  experts  should  be  called  in  to  aid  the  jury.  It 
became  a  question  of  hard  common  sense. 

The  question  and  the  ruling  of  the  Circuit  Judge  on  the 
right  of  the  witness  Haverick  to  state  his  opinion  as  to  the 
cause  of  the  catastrophe  was  as  follows :  Mr.  Glenn :  "Will 
you  state  to  the  jury  whether  or  not,  in  your  opinion,  from 
what  you  saw  of  this  trestle  and  its  timbers  and  iron  rails, 
the  whole  structure  and  lie  of  the  train,  you  saw  there  your- 
self, whether  or  not,  in  your  opinion,  this  derailment  or  acci- 
dent was  caused  by  rotten  timber  or  defective  construction 
of  this  trestle?"  Mr.  Graydon:  "I  renew  the  objection  I 
made  this  morning  to  that  testimony."  After  argument, 
the  Court  ruled :  "I  have  looked  into  the  matter  son>e  during 
the  recess.  The  extent  of  my  examination  of  the  question 
was  simply  to  refer  -to  Steven's  Digest,  and  I  found  the  rule 
there  laid  down  that  opinions  of  non-experts  are  now  receiv- 
able in  this  country  in  all  cases  where,  after  a  mere  observa- 
tion, a  description  without  an  opinion  would  convey  an  in- 
adequate idea  of  what  the  witness  testified  to.  The  general 
rule  is,  then,  that  such  opinions  are  competent  in  those  cases 
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where,  after  a  personal  observation,  a  description  without 
an  opinicMi  would  convey  an  imperfect  idea.  It  seems  to 
me  the  ruling  this  morning,  in  view  of  that  general  principle, 
is  wrong.  The  witness  may  testify  to  a  condition  of  things 
prevailing,  and  it  seems  to  vnt  that  the  description  of  what 
the  witness  saw  from  his  personal  observation  sufficiently 
enables  the  jury  to  form  the  opinion  without  the  necessity 
of  the  witness  expressing  an  opinion  himself.  So  that  I 
will  reverse  the  ruling  made  this  morning."  Mr.  Graydon : 
"I  move  that  the  stenographer  strike  out  from  the  testimony 
the  opinion  of  Mr.  Haverick."  The  Court:  "Yes,  sir;  will 
have  that  stricken  out,  and  will  instruct  the  jury  now,  that 
while  you  will  take  every  fact  testified  to  as  to  the  condition 
of  things,  when  a  witness  says  in  his  opinion  a  catastrophe 
was  not  caused  so  and  so,  that  opinion  is  not  evidence  for 
you  to  consider.  You  take  the  facts  as  he  describes  them 
and  determine  for  yourselves  from  those  facts  not  only 
whether  the  accident  or  catastrophe  could  have  been  pro- 
duced by  the  alleged  cause,  but  whether  as  a  matter  of 
fact,  it  was  produced  by  the  alleged  cause."  These  excep- 
tions are,  therefore,  overruled. 

V.  When  the  witness  D.  H.  Davis  testified,  it  was  as  a 
witness  for  the  defendant,  and  he  stated  that  he  had  been 

injured  in  the  wreck,  but  was  not  very  much  injured. 

5  On  the  cross-examination,  he  was  asked  if  he  had 
been  settled  with  by  the  railroad  for  his  injuries  and 
his  answer  was  that  he  had.  After  this  testimony  had  been 
elicited  the  defendant  objected.  Upon  the  question  of  the 
relevancy  of  this  testimony  raised  by  the  defendant  the  Court 
held  that  it  was  relevant  to  the  issue  and  that  it  was  on 
cross-examination  of  defendant's  witness. 

It  seems  relevant  to  us  to  a  certain  extent  at  least.  It 
was  a  recognition  by  the  railroad  that  persons  injured  by 
the  wreck  were  entitled  to  compensation  therefor.  This 
exception  must  be  overruled. 

VI.  This  exception  relates  to  an  alleged  error  of  the  Cir- 
^t  Judge  in  allowing  the  plaintilFs  witness  T.  F.  Black, 
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over  the  objection  of  the  defendant,  to  testify  that  Davis, 
who  was  the  telegraph  operator  nearest  to  the  scene  of 
disaster,  did  not  say  anything  to  him  concerning  his  allega- 
tion that  he  had  already  sent  a  message  to  the  defendant 
company  apprising  them  of  this  disaster.  To  a  certain  ex- 
tent it  might  be  said  that  the  testimony  of  the  witness  Black 
was  in  contradiction  of  Davis'  testimony,  but  be  that  as  it 
may,  if  this  was  an  error  it  was  of  no  moment  to  the  defend- 
ant.    This  exception  is,  therefore,  overruled. 

VII.-VIII.  These  exceptions  relate  to  the  alleged  error 

of  the  Circuit  Judge  in  his  general  charge  to  the  jury, 

wherein  he  stated  that  the  defendant  railway  cannot 

6  make  a  binding  contract  with  a  free  or  gratuitous 
passenger  to  relieve  itself  from  more  than  ordinary 
negligence  and  cannot  make  spch  contract  to  relieve  itself 
from  injuries  received  by  such  passenger  on  account  of 
gross  negligence,  it  being  submitted  by  the  appellant  that 
it  can  make  a  valid  contract  with  such  passenger  which  will 
relieve  it  of  liability  on  account  of  all  injuries  resulting  from 
negligence,  or  gross  negligence,  and  all  other  acts  except 
such  as  are  wilful  or  wanton  in  their  nature. 

We  do  not  think  there  was  error  in  the  Circuit  Court  as 
here  complained  of.  The  Constitution  of  this  State,  sec.  3, 
art.  IX.,  provides:  "All  railroads,  express,  canal  and  other 
corporations  engaged  in  transportation  for  hire  *  *  * 
are  common  carriers  *  *  *.  It  shall  be  unlawful  for 
any  such  corporation  to  make  any  contract  relieving  it  of  its 
common  law  liability  or  limiting  the  same  in  reference  to  the 
carriage  of  passengers."  Our  Courts  have  so  holden — 
Swindler  v.  Haillard  and  Brooks,  2  Rich.,  286;  Baker  v. 
Brinson,  9  Rich.,  202 ;  Wallingford  &  Russell  v.  Ry.  Co., 
26  S.  C,  %^S]  Johnson  v.  Ry,  Co,,  65  S.  C,  152,  32  S.  E., 
2.  In  the  last  named  case  the  Court  held:  "A  contract 
whereby  a  common  carrier  undertakes  to  secure  immunity 
beforehand  from  liability  from  damages  for  injuries  result- 
ing from  its  negligence,  or  that  of  its  servants  or  agents, 
is  contrary  to  public  policy  and  therefore  void."     The  Su- 
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preme  Court  of  the  United  States,  in  Ry.  Co,  v.  Stevens, 
95  U.  S.,  655,  held:  A  commofn  carrier  of  passengers  can 
not  lawfully  stipulate  for  exemption  from  liability  for  per- 
sonal injuries  caused  by  the  negligence  of  its  servants  where 
the  transportation  of  the  plaintiff  in  its  cars  although  not 
paid  for  by  him  in  money,  was  not  a  matter  of  charity  nor 
of  gratuity.     The  syllabus  of  this  case  is  as  follows :  "A, 
who   was  the  owner  of  a  patented  car-coupling,  for  the 
adoption  and  use  of  which  by  railway  company  he  was  nego- 
tiating, went  at  the  request  and  expense  of  the  company  to 
a  point  on  its  road  to  see  one  of  its  officers  in  relation  to 
the  matter.     A  free  pass  was  furnished  by  the  company  to 
carry  him  in  its  cars.     During  the  passage,  the  car  in  which 
he  was  riding  was  thrown  from  the  track  by  reason  of  the 
defective  condition  of  the  rails  and  he  was  injured.     Held 
(^)>   That  the  passage  was  given  for  a  consideration  and 
that  he  was  a  passenger  for  hire.     (2),  That,  being  such, 
"'s  acceptance  of  the  pass  did  not  estop  him  from  showing 
"^^t  he  was  not  subject  to  the  terms  and  conditions  printed 
^  the  back  of  the  pass,  exempting  the  company  from  any 
hability  in  any  injury  he  might  receive  by  the  negligence 
^  the  agent  of  the  company  or  otherwise."     In  the  case  of 
^y-   Co.  v.  Lockzwod,  17  Wallace,  357,  the  syllabus  of  the 
^.^^  is  as  follows:  "(1)  A  common  carrier  cannot  lawfully 
Puiate  for  exemption  from  responsibility  when  such  ex- 
Cftvption  is  not  just  and  reasonable  in  the  eye  of  the  law. 
(^5)  It  is  not  just  and  reasonable  in  the  eye  of  the  law  for  a 
common  carrier  to  stipulate  for  exemption  from  responsi- 
bility for  the  negligence  of  himself  or  his  servants.     (3) 
These  rules  apply  both  to  common  carriers  of  goods  and 
common  carriers  of  passengers,  and  with  a  special  force  to 
the  latter.     (4)  They  apply  to  the  case  of  a  drover  traveling 
on  a  stock  train  to  look  after  his  cattle  and  having  a  free 
pass  for  that  purpose.     (5)  Query:  Whether  the  same  rules 
would  apply  to  a  strictly  free  pass?     (6)  Held  arguendo: 
That  a  common  carrier  does  not  drop  his  character  as  such 
merely  by  entering  into  a  contract  for  limiting  his  responsi- 
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bility.  (7)  That  carefulness  and  Melity  are  essential  duties 
of  his  employment  which  cannot  be  abdicated.  (8)  That 
these  duties  are  essential  to  the  public  security  in  his  servants 
as  in  himself.  (9)  That  a  failure  to  fulfil  these  duties  is 
negligence,  the  distinction  between  'gross*  and  'ordinary* 
negligence  being  unnecessary." 

These  quotations  from  the  law  are  intended  to  apply  to 
the  case  at  bar,  to  the  free  pass,  as  it  is  called,  issued  by  the 
railway  to  Mrs.  T.  F.  Black,  the  intestate  here.  The  ticket 
was  as  follows : 

(Face  of  paper) : 

"Seaboard  Air  Line  Railway  Exchange  Ticket.  Pass 
Mrs.  T.  F.  Black  from  Elberton  to  Petersburg.  Account 
Witness.  Good  for  ONE  TRIP  only,  until  Oct.  30th,  1904, 
unless  otherwise  ordered,  when  countersigned  by  C.  A.  Car- 
penter. Sept.  6th,  1904.  J.  M.  Barre,  President  and  Gen- 
eral Manager.     No.  A  17261." 

"Countersignature  C.  A.  Carpenter.  Stop-over  at  Sta- 
tions permitted." 

(Back  of  paper)  : 

"Conditions.  This  free  ticket  is  not  transferable,  and,  if 
presented  by  any  other  person  than  the  individual  named 
thereon,  or  if  any  alteration,  addition  or  erasure  is  made 
upon  it,  it  is  forfeited,  and  the  conductor  will  take  it  up  and 
collect  full  fare. 

"The  person  accepting  this  free  ticket  agrees  that  the  Sea- 
board Air  Line  Railway  shall  not  be  liable,  under  any  cir- 
cumstances, whether  of  negligence  of  agents  or  otherwise, 
for  any  injury  to  the  person,  or  for  any  loss  or  damage  to 
the  property  of  the  passenger  using  the  same. 

"I  accept  the  above  conditions.     Mrs.  T.  F.  Black." 

"This  pass  will  not  be  honored  unless  signed  in  ink  by 
the  person  for  whom  issued." 

Upon  comparison  of  the  principles  laid  down  in  the  cases 
we  have  just  quoted  with  the  views  just  presented  by  his 
Honor  in  his  charge,  we  cannot  hold  that  he  has  violated 
any  rules  of  law  as  pointed  out  in  this  exception  and  the 
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thirteenth  ground  of  appeal  is  governed  by  the  same  rule  as 
hereinbefore  stated.  The  latest  decision  of  the  Supreme 
Court  of  the  United  States  which  in  the  least  antagonizes 
the  views  of  our  own  Supreme  Court,  is  that  of  the  Nortlv- 
em  Pacific  Ry.  Co.  v.  Adanis,  192  U.  S.,  440.  In  this  case 
it  was  decided  that  a  party  riding  on  a  free  pass  when  noth- 
ing whatever  of  value  is  paid  is  not  entitled  to  recover.  It 
was  there  declared  by  the  Court  that  this  case  was  distin- 
guished from  the  cases  of  Ry.  Co.  v.  Lockwood,  supra,  and 
Stevens  v.  Ry.,  supra,  and  was  expressly  confined  to  cases 
of  ordinary  n^ligence,  and  this  last  case  was  adopted  by  the 
Circuit  Judge  in  his  charge  to  the  jury. 

It  is  palpable  to  this  Court  that  this  was  not  a  free  pass, 
as  is  often  the  case,  for  in  his  evidence  it  is  seen  that  money 
value  or  its  equivalent  was  paid  to  the  railroad  therefor. 
It  was  a  condition  upon  which  the  husband  engaged  in  the 
service  of  its  defendant  railroad  as  a  witness.  It  was  similar 
to  the  Lockwood  and  Stephens  cases,  and  was  left  wisely  by 
the  Circuit  Judge  to  the  jury.  We  must,  therefore,  overrule 
these  exceptions. 

IX.  These  exceptions  relate  to  the  charge  of  his  Honor 
touching  punitive  damages.     In  13th  Cyc,  106,  the  author 
says :  "The  better  doctrine  seems  to  be  that  they  (pun- 
7      itive  damages)  are  usually  given  as  a  punishment  to 
the  offender,  for  the  benefit  of  the  community  and  a 
restraint  to  the  transgressor."    This  is  abundantly  e\'ident 
under  the  decisions  of  this  Court  in  Samuels  v.  Ry.  Co.,  35 
S.  C,  493,  14  S.  E.,  943 ;  Spelhnan  v.  Richmond  &  Danville 
Ry.  Co.,  35  S.  C,  488, 14  S.  E.,  947 ;  Mack  v.  Ry.  Co.,  52  S. 
C,  344,  29  S.  E.,  905 ;  Duckett  v.  Pool,  34  S.  C,  311,  13  S. 
E,,  541.    The  case  for  appeal  also  shows  that  there  was  testi- 
mony as  to  recklessness  in  that  the  schedule  time  for  said  rail- 
road was  33  miles  an  hour  and  that  in  crossing  the  trestle  in 
question  the  train  was  running  at  a  speed  of  50  miles 
8      an  hour.    If  there  was  any  error  in  this  charge,  his 
Honor's  attention  was  not  called  thereto.    Bums  v. 
Goddard,  72  S.  C,  361,  where  Mr.  Justice  Jones,  speaking 
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for  the  Court,  says :  "Whatever  may  be  the  view  elsewhere 
our  cases  support  the  view  that  an  instruction  upon  an  issue 
as  to  which  there  is  no  evidence  whatever  or  a  mistake  in 
stating  issues,  is  not  reversible  error  unless  the  attention  of 
the  G>urt  is  called  to  the  matter.  Vomn  v.  HovAe,  44  S.  C, 
646,  22  &  E.,  736 ;  CrossweU  v.  the  Association,  61  S.  C, 
469,  29  S.  E.,  236;  St€tte  v.  StUl,  68  S.  C,  38;  46  &  E., 
624."  This  subject  has  been  so  often  discussed  by  this  Court 
and  its  views  so  explicitly  stated  that  we  need  not  linger 
hereon.     These  exceptions  are  overruled. 

X.  In  construing  the  Judge's  charge  it  must  be  construed 
as  a  whole.     The  Court  told  the  jury  that  the  injury 

9  of  a  passenger  was  prima  facie  evidence  of  negli- 
gence.   See  Zemp  v.  Ry,,  9  Rich.,  84 ;  Steele  v.  Ry., 

66  S.  C,  389,  33  S.  E,  609.  The  Circuit  Judge  instructed 
the  jury  that  the  railway  company  was  not  an  insurer  of 
the  lives  of  its  passengers  biit  was  only  bound  to  exercise 
the  highest  degree  of  reasonable  care  for  the  safety  of  its 
passengers.     These  exceptions  are  overruled. 

XL  This  exception  relates  to  an  alleged  error  in  his  Honor 
in  refusing  to  charge  the  jury,  at  the  request  of  the  defend- 
ant, that  plaintiff  could  contradict  the  terms  of  the 

6  agreement  on  the  part  of  Mrs.  Rhoda  B.  Black  as 
indorsed  on  the  ticket  or  pass  on  which  she  was  rid- 
ing. Notwithstanding  she  has  signed  the  same,  as  has  been 
previously  held  by  us  in  this  case  in  disposing  of  the  third 
exception,  the  request  to  charge  did  not  represent  the  law. 
It  was  in  the  power  of  the  plaintiff  to  show  that  there  was 
something  of  value  to  defendant,  as  was  held  in  the  case  of 
Stevens  v.  Ry.  Co.,  U.  S.,  supra.  This  exception  is  over- 
mled. 

XII.  The  error  attributed  to  the  presiding  Judge  in  this 
exception  is  his  refusal  to  charge  the  eleventh  request, 

10  which  is  as  follows:  "That  if  the  jury  find  in  this 
case  that  the  pass  upon  which  plaintiff's  intestate  was 

riding  was  issued  pursuant  to  the  telegrams  offered  in  evi- 
dence t^  the  plaintiff,  and  that  such  telegrams  were  sent  and 
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delivered  in  order  named  by  T.  F.  Black,  then  such  tele- 
grams fail  to  show  that  the  said  pass  was  issued  upon  any 
pecuniary  or  other  valuable  consideration  moving  the  de- 
fendant." This  charge  was  refused  by  the  Judge  because  it 
would  have  been  a  charge  upon  facts.  We  agree  with  the 
Circuit  Judge.     Therefore,  this  reception  is  overruled. 

XIII.  These  four  exceptions  relate  to  error  alleged  in  the 
Circuit  Judge,  when,  on  the  second  appearance  of  the 

11  jury,  he  addressed  himself  to  them  urging  the  pro- 
priety of  their  reaching  a  conclusion,  if  according 
to  their  conscientious  convicticMis  they  could  do  so. 

In  order  that  we  may  understand  what  transpired  in  the 
second  charge  of  the  Judge  to  the  jury,  we  reproduce  the 
same  as  follows :  On  Friday  morning.  May  26,  the  jury  was 
called  out. 

"The  Court :  Mr.  Foreman,  the  jury  have  been  consider- 
ing this  case  now  for  some  time,  and  it  may  have  developed 
that  there  are  matters  of  law  upon  which  the  jury  are  dis- 
agreed and  about  which  the  Court  niight  aid  you  by  giving 
you  some  further  instructions. 

"The  Foreman :  It  is  not. 

"The  Court :  Then  it  may  be  that  there  are  matters  of  fact 
about  which  the  jury  are  disagreed,  and  upon  which  the 
Court  nright  give  you  some  aid  by  having  such  portions  of 
the  testimony  read  over  to  you  as  have  a  bearing  upon  those 
questions  of  fact. 

"The  Foreman :  It  is  not  that. 

"The  Court :  Then  I  take  it  that  each  juror  understands 
the  law  of  the  case,  and  also  has  a  clear  conception  of  the 
facts  of  the  case,  and  it  is  a  matter  of  difference  of  opinion 
amongst  you,  which  difference  you  have  not  yet  been  able 
to  reconcile.  Now,  gentlemen,  this  jury  has  been  charged 
with  this  case,  and  have  been  engaged  with  the  hearing  of 
it,  and  the  consideration  of  the  case  after  the  hearing  was 
had,  for  five  days  practically.  It  has  been  a  case  of  con- 
siderable length  and  a  case  of  considerable  moment.     It 

involves  important  issues,  and  for  that  reason  the  Court, 
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in  the  trial  of  the  case,  in  the  hearing  of  the  case,  restricted 
nobody  as  to  time  or  as  to  any  other  means  of  arriving  at  a 
correct  conclusion,  and  so  it  turns  out  that  the  case  has  con- 
sumed a  great  deal  of  your  time,  a  great  deal  of  the  time 
of  the  Court,  and  not  only  has  it  consumed  time  but  it  has 
already  entailed  a  very  large  expense  of  labor  and  money 
to  these  litigants,  as  well  as  to  the  public,  because  it  costs 
the  public  money  to  run  the  Court.  So  I  hope  these  facts 
will  suggest  to  your  minds  the  great  importance  of  having 
this  case  ended. 

"Now  it  has  got  to  be  ended  by  a  jury  sooner  or  later, 
and  I  suppose  in  Abbeville  County  no  jury  could  be  assem- 
bled which  would  be  more  competent  to  deal  with  these 
issues  and  to  agree  upon  a  verdict  than  the  jury  which  now 
has  the  case.  That  being  true,  it  must  come  with  a  great 
deal  of  force  to  you,  as  it  does  to  the  Court  and  to  these 
parties  engaged  in  this  litigation — ^it  must  come  with  a 
great  deal  of  force  that  the  case  ought  to  be  ended  and 
disposed  of,  and  that  you  are  the  proper  parties  to  do  that. 

"Now,  if  this  jury  were  agreed  that  the  defendant  ought 
to  have  a  verdict,  that  the  plaintiff  was  not  entitled  to 
anything,  there  could  be  no  delay  in  your  writing  a  ver- 
dict. So  I  take  it  that  that  is  not  the  case.  Very  well. 
If  some  of  the  jury  think  that  plaintiff  ought  to  have  a 
verdict  and  others  think  that  the  plaintiff  ought  not  to  have 
a  verdict — of  course,  that  is  one  possible  ground  of  differ- 
ence to  be  conceived,  and,  as  a  matter  of  course,  the  Court, 
under  the  statement  already  made  by  you,  that  you  need  no 
further  instructions  upon  the  law,  and  that  you  have  a  full 
conception  of  the  facts  from  the  testimony,  could  not  give 
you  any  aid  in  arriving  at  an  agreement.  It  may  be  that 
you  all  agree  that  the  plaintiff  ought  to  have  a  verdict,  but 
that  you  cannot  agree,  or  have  not  as  yet  agreed,  as  to  what 
your  verdict  should  be.  Well,  if  that  be  the  case,  the  Court 
has  no  power,  no  means  at  its  command  to  aid  you  in  set- 
tling that  difficulty.  But  if  that  be  the  case,  then  your  labors 
ought  to  come  to  an  early  conclusion,  because  I  take  it  that  an 
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intelligent  jury,  seeking  to  arrive  at  a  just  conclusion,  if  you 
are  all  of  the  opinion  that  a  verdict  ought  to  be  rendered 
on  one  side  or  the  other,  ought  to  be  able  to  arrive  at  some 
common  ground,  and  bring  that  in  as  your  verdict. 

"flow,  whatever  may  be  the  ground  upon  which  you  dif- 
fer, and  the  Court  has  neither  the  right  nor  the  desire  to 
know  about  those  matters,  still  you  understand  the  vast  im- 
portance of  having  an  agreement,  so  that  the  case  may  be 
finally  disposed  of.  As  I  have  already  said,  it  has  cost  you 
a  great  deal  of  time  and  labor,  because  you  sit  here  listening 
to  a  case,  that  requires  the  exertion  of  your  intellectual 
faculties  and  energies,  and  as  well,  a  strain  upon  physical 
powers;  and  then  when  you  go  to  consider  a  verdict  that, 
again,  is  a  tax  upon  your  energies,  both  of  mind  and  body. 
So  it  has  cost  you  a  great  deal  of  labor  already,  as  well  as 
a  great  deal  of  time,  and  probably  has  cost  you  a  good  deal 
in  the  fact  that  you  are  forced  in  rendering  this  service  to 
your  country,  this  patriotic  service,  in  a  greater  or  less  de- 
gree to  allow  your  private  business  affairs  unattended  to, 
neglected.  Now,  then,  you  ought  to  consider  that  as  a  very 
strong  reason  why  you  should  get  together  and  agree  upon 
a  verdict,  and  not  only  that,  but  other  sources  of  expense 
that  the  Court  has  already  indicated,  the  expense  to  the  pub- 
lic, the  expense  to  each  of  these  litigants.  I  am  quite  sure 
these  facts  appeal  to  you  as  reasons  why  you  ought  to  bend 
all  your  energies  and  direct  all  your  efforts  to  the  sole  object 
of  arriving  at  a  verdict. 

"Now,  no  juror  is  required  in  a  civil  case  to  sacrifice  his 
COnsdentious  convictions.  You  are  all  sworn  to  well  and 
truly  try  and  a  verdict  render,  and  no  one  of  you  is  forced, 
or  ought  to  feel  constrained,  to  violate  that  oath.  Each 
of  you  ought  to  well  and  truly  try  the  case  and  make  up 
your  mind  as  to  what  ought  to  be  the  verdict  in  the  case. 
Then,  as  a  matter  of  course,  each  of  you  ought  to  compare 
his  own  conclusion  which  he  has  arrived  at,  with  the  opinions 
of  his  fellow- jurors,  and  seek  to  arrive  at  some  common 
ground  of  agreement  that  will  be  your  verdict.     If  any  juror 
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disagrees  with  his  fellow- jurors  and  it  is  a  matter  of  con- 
science with  him,  so  that  he  would  feel  he  has  violated  the 
oath  he  has  taken  if  he  yielded  the  position  he  holds,  of 
course  he  ought  not  to  yield  that  position.  But  if  it  is  not 
a  matter  of  conscience,  but  merely  a  matter  of  difference  of 
opinion,  then  it  is  your  duty  to  harmonize  your  opinions. 
Probably  there  never  has  been  tried  a  case  by  twelve  intelli- 
gent men,  in  which  there  was  an  absolute  identity  of  opinion 
amongst  all  twelve  of  the  jurors  about  the  case,  and  the 
very  fact  that  intelligent  minds  do  differ  makes  it  inevitable 
that  every  verdict  should  be  not,  probably,  a  direct  expres- 
sion of  any  man's  opinion,  but  an  expression  of  your  harmo- 
nized opinions.  You  put  your  opinions  together  and  com- 
pare them.  Wherever  they  agree,  why  there  is  no  necessity 
for  any  harmonizing.  Wherever  they  differ,  then  the  dif- 
ference ought  to  be  considered,  and  unless  differences  go  to 
the  conscientious  convictions  of  the  respective  jurors,  then 
those  differences  ought  to  be  reconciled.  In  one  sense,  every 
verdict  is  a  compromise,  and  I  don't  mean  that  in  the  sense 
in  which  the  word  is  generally  used,  and  yet  it  is  a  har- 
monizing of  the  conflict  between  the  opinions  of  the  jurors, 
the  conflicting  view  of  the  jurors;  and  that  is  what  a  jury 
who  find  some  difficulty  in  agreeing  in  a  case  ought  to  feel 
it  encumbent  upon  themselves  to  do,  compare  their  dif- 
ferences and  reconcile  them,  if  possible. 

"As  I  have  said,  you  have  been  engaged  for  quite  a  long 
time  in  considering  this  case,  and  I  feel  sure  that  no  juror 
amongst  you  will  be  willing  to  surrender  the  case  without 
arriving  at  a  verdict,  so  long  as  there  is  a  probability  of 
your  being  able  to  agree.  I  don't  say  possibility  of  an  agree- 
ment, because  all  things  are  possible,  all  things  of  a  human 
character,  and  I  don't  propose  to  keep  you  confined  in  the 
consideration  of  this  case  until  the  last  possibility  of  an 
agreement  is  exhausted,  because  it  would  be  possible  for  the 
Court  to  keep  you  there  for  quite  a  while.  But  I  conceive 
it  to  be  my  duty,  and  I  cannot  conceive  that  any  of  you 
would  differ  with  me  in  that,  and  I  believe,  therefore,  vou 
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consider  it  to  be  your  duty,  still  to  try  to  arrive  at  a  verdict 
in  this  case.  It  is  my  duty  to  give  you  all  the  time  necessary 
to  enable  you  to  arrive  at  the  verdict  or  to  demonstrate  the 
impossibility  or  the  extreme  improbability  of  your  ever 
agreeing  upon  a  verdict,  and  for  that  reason  the  Court  will 
give  you  further  time  to  consider  the  case;  either  now  or 
in  your  further  consideration  of  it,  the  Court  will,  of  course, 
be  glad  at  all  times  to  aid  you  in  any  way  possible.  Your 
comfort  will  be  lodced  after  so  far  as  it  is  in  the  power  of 
the  Court  to  do  so,  and  I  hope  up  to  this  time  your  comfort 
has  been  administered  to  so  that  you  have  not  suffered  any 
serious  discomfort  other  than  the  fact  that  you  are  still  kept 
in  the  consideration  of  the  case;  and  a  case  requiring  as 
much  time  to  try  as  this  one  did,  involving  the  issues  which 
it  does,  and  comprising  the  vast  amount  of  evidence  that 
was  offered  in  the  case,  necessarily  requires  longer  for  a 
jury,  if  it  cannot  at  once  arrive  at  a  conclusion,  to  canvass 
all  the  phases  of  the  case,  all  the  facts,  the  evidence  in  the 
case,  before  it  finally  g^ves  it  up  as  something  that  is  beyond 
its  power  to  arrive  at  an  agreement  on. 

"Well,  now,  I  think  you  gentlemen  understand  the  im- 
portance of  your  arriving  at  an  agreement ;  the  importance 
to  yourselves  as  jurors — I  don't  mean  to  yourselves  individ- 
ually, to  your  individual  interest,  but  to  yourselves  as  a  jury 
—and  the  importance  to  all  the  interests  involved  in  the 
case,  which  are  committed  to  you  now  to  be  determined  and 
adjusted  by  your  verdict.  So  you  may  retire,  gentlemen, 
3nd  proceed  with  the  consideration  of  the  case,  and  when  you 
fiav«  arrived  at  a  verdict,  if  you  should,  or  if  in  the  further 
consideration  of  the  case,  you  find  that  you  desire  any  aid 
that  the  Court  can  give  you,  you  will  let  it  be  known,  and  it 
will  be  offered  to  you  to  the  fullest  extent  within  the  power 
^f  the  Court.     You  may  retire." 

An  examination  of  this  charge  will  show  that  there  was 
no  request  by  the  jury  for  its  discharge;  such  being  the  case 
the  law  did  not  require  the  Circuit  Judge  to  discharge  the 
jury,  especially  as  he  had  brought  them  into  Court  of  his 
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own  motion.  It  is  important  that  the  trial  of  causes  should 
be  ended.  A  Circuit  Judge  is  but  discharging  his  duty  to 
the  public,  and  especially  to  the  litigants,  when  he  urges  the 
jury  to  reach  a  verdict,  provided  nothing  like  coercion  takes 
place.     We,  therefore,  overrule  these  exceptions. 

XIV.  This  exception  relates  to  the  refusal  of  the  Circuit 

Judge  to  charge  the  12th  request  of  the  defendant,  which  is 

as  follows:  "If  railway  companies  exercise  their  fimctions 

in  the  same  way  with  prudent  railway  companies  gen- 

13  erally,  and  furnish  their  road  and  run  their  trains 
in  the  customary  manner  which  is  generally  found 
and  believed  to  be  safe  and  prudent,  they  do  all  that  is 
incumbent  upon  them,  and  if  the  jury  in  this  case  find  that 
the  defendant  constructed,  maintained  and  inspected  its  tres- 
tle in  the  manner  generally  found  and  believed  by  prudent 
railways  to  be  safe  and  that  it  was  operating  its  trains  in 
the  customary  manner  which  is  generally  found  and  believed 
by  prudent  railway  companies  to  be  safe,  then  the  jury  must 
find  for  the  defendant." 

The  Circuit  Judge  is  here  requested  to  lay  down  a  propo- 
sition of  law  which  we  do  not  regard  as  soimd.  In  Bodie 
v.  Ry.  Co.,  61  S.  C,  468,  488,  39  S.  E.,  715,  it  is  said: 
"The  charge  made  the  usual  customary  way  of  doing  things 
a  conclusive  test  whether  due  care  is  exercised  therein; 
whereas,  that  is  merely  evidence  which  should  go  to  the 
jury  along  with  the  other  evidence,  leaving  the  jury  to  deter- 
mine from  all  the  evidence  whether  due  care  was  observed. 
The  usual  customary  way  may  not  be  a  negligent  way, 
but  in  this  the  Court  left  the  jury  no  discretion  but  to  find 
that  plaintiff  was  not  negligent,  if  he  was  doing  the  work  in 
the  usual  customary  way.  In  the  case  of  Bridges  v.  Ry, 
Co.,  25  S.  C,  24,  the  Circuit  Court  declined  to  charge  that : 
'The  degree  of  care  required  of  defendant  is  only  such  as  is 
exercised  by  well  regulated  railroads  over  their  turn-tables, 
and  if  defendant  exercise  such  care  in  this  case,  there  was 
no  negligence,'  saying  that  other  railroads*  negligence  could 
not  excuse  n^ligence  by  this  defendant,  and  that  it  was  for 
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the  jury  to  say  whether  there  was  negligence  here."  Our 
Suprme  Court  held,  that  there  was  no  error  in  this. 

In  Lorimore  v.  Palmer  Mfg.  Co.,  60  S.  C,  168,  38  S.  E., 
436,  where  a  similar  request  was  refused  by  the  Circuit 
Court,  this  Court,  through  Chief  Justice  Mclver,  as  its 
organ,  overruled  the  exceptions  to  the  refusal  to  charge. 
This  exception  is  overruled. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

Mr.  Justice  Jones  concurs  wdth  the  limitations  expressed 
in  the  opinion  of  Mr.  Justice  Woods. 

Mr.  Justice  Woods,  concurring.     I  concur  in  the  result, 

but  do  not  think  the  evidence  of  the  witness  Davis  was 

admissible  on  the  ground  stated  by  the  Chief  Justice  that, 

"it  was  a  recognition  by  the  railroad  that  persons  injured 

by  the  wreck  were  entitled  to  compensation  there- 

5  for."  On  the  contrary,  I  think  the  better  rule  is  that 
evidence  of  settlement  of  claims  of  others  growing 
out  of  alleged  negligence  in  the  same  transaction  is  not 
relevant.  1  Elliott  on  Evidence,  sec.  240.  If  such  evi- 
dence is  admitted  it  is  obvious  that  justice  would  require  that 
the  defendant  be  allowed  to  show  any  peculiar  merits  in  the 
claim  settled  distinguishing  it  from  that  on  trial,  and  this 
would  result  in  requiring  the  jury  to  determine  the  distinc- 
tions to  be  drawn  between  the  claim  on  which  they  were 
to  find  a  verdict  and  as  many  others  as  the  plaintiff  might 
discover  to  have  been  settled  and  choose  to  bring  into. the 
case.  Besides,  the  highest  public  policy  suggests  that  those 
charged  with  liability  in  such  matters  should  be  encouraged 
to  settle  claims,  rather  than  have  placed  before  them  in  the 
consideration  of  just  claims  the  menace  of  settling  them  at 
the  peril  of  having  to  justify  such  setlement  in  a  suit  brought 
by  another  whose  claim  it  considered  unjust,  and  show 
wherein  the  claims  were  distinguishable. 

In  this  case,  however,  I  do  not  think  the  admission  of 
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the  evidence  was  of  any  practical  importance.  The  witness 
proved  nothing  more  than  that  he  was  injured  in  the  wreck 
while  in  the  employment  of  the  railroetd  company,  and  that 
the  company  paid  his  salary  for  the  portion  of  the  month 
that  he  was  unable  to  perform  his  duties.  Such  a  natural 
and  usual  act  of  consideration  to  an  employee,  injured  with- 
out fault  on  his  part,  I  do  not  think  any  reasonable  jury 
would  regard  an  admission  of  liability  for  negligence. 


BRUCKE  V.  HUBBARD. 

1.  Evidence — ^Transactioks  with  Decedent. — A  party  daiiiiing  land 
under  deed  may  testify  that  she  left  deed  with  grantor,  who  Is 
dead,  who  had  life  interest,  for  safe  keeping,  and  such  evidence'  Is 
not  excluded  hy  Sec  400  of  Code  where  defendant  does  not  daim 
as  heir  at  law  or  assignee  of  plaintiff's  grantor. 

9.  Ibid. — Person  claiming  land  may  give  his  reason  for  permitting  de- 
fendant to  remain  in  possession  of  it. 

3.  Ibid. — Deed— Record. — After  admission  of  deed,  book  of  record  may 
be  admitted  to  show  record  and  notice. 

4.  Ibid. — Ibid. — Delivery. — That  a  deed  has  been  properly  executed,  the 
witness  saying  he  would  not  have  signed  as  a  witness  of  the  execution 
and  delivery  if  both  had  not  been  done,  and  that  it  has  been  recorded, 
is  sufficient  to  submit  to  jury  question  of  delivery. 

5.  Real  Propertt — Adverse  Possessions. — Heir  and  Ancestor  may  tack 
possession  to  make  up  ten  years. 

6.  Limftation  of  Actions — ^Minor. — Charge  that  statute  of  limitations 
cannot  run  against  minor  during  minority  was  applicable  to  this 
case,  as  there  was  some  proof  of  minority  by  record  of  probate 
court 

7.  Appeal.— That  plaintiff  showed  title  in  himself;  that  defendant  had 
not  been  in  possession  of  land  seventeen  years,  were  found  by  jury 
against  defendant  and  cannot  be  reviewed  by  this  Court. 

Before  Ki.ugh,  J.,  Oconee,  March  Term,  1904.  Aflfirmed. 

Action  by  Myra  M.  Brucke  et  al.  against  Milton  Reese 
Hubbard.  The  charge  of  the  Judge,  after  stating  the  issues, 
is: 
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"The  defendant  denies  all  of  the  allegations  of  the  com- 
plaint.   When  a  person  comes  into  civil  court  and  sets  up 
a  claim,  which  is  denied  by  the  defendant,  the  burden  de- 
volves upon  the  plaintiffs  to  prove  their  case  by  the  pre- 
ponderance of  the  evidence.     So  they  must  prove  the  fact 
alleged  in  their  complaint  by  the  preponderance  of  the  evir 
dence  before  they  are  entitled  to  recover.     The  defendant 
simply  relies  upon  his  general  denial.     If  the  plaintiffs  have 
established,  by  the  preponderance  of  tlie  evidence,  the  facts 
tiiey  allege  in  the  complaint,  then  they  are  entitled  to  recover 
the  possession  of  the  land.     When  a  person  claims  title  to 
land  he  may  establish  his  title  by  one  of  four  different  me- 
thods: 1.  He  may  show  the  original  grant  from  the  State, 
either  to  himself  or  to  some  one  else,  or  by  means  of  con- 
veyance by  the  State  down  to  himself,  the  State  being  the 
paramount  owner  of  the  land,  a  grant  from  the  State  to 
him  would  expressly  show  title  in  him  and  there  would  be 
no  use  to  look  beyond  that;  that  is  one  way  by  which  a 
P^son  can  establish  title  to  land.     2.  Another  way  is  by 
showing  prescriptive  right,  that  is,  by  possessing  the  land 
for  twenty  years  or  more,  by  which  the  law  would  presume 
"^^re  had  been  a  grant  from  the  State,  which  gjant  might 
^  'ost  or  could  not  be  produced.     3.  Another  way  to  show 
^^^le  is'  by  adverse  possession.     Where  it  is  shown  that  the 
^tate  has  parted  with  its  right  to  the  land  with  some  one, 
^^^   the  defendant  shows  that  he  has  been  in  possession 
^^  the  land  adversely,  notoriously,  for  ten  years  or  more. 
•  And  the  other  way  is  by  showing  that  the  plaintiff  is 
^'^irning  by  a  common  source,  and  then  whichever  party 
^^^blishes  the  best  title  to  the  land  is  the  party  that  would 
Prevail.     If  the  plaintiffs  have  established  their  title  by  any 
,    those  methods,  it  would  confer  upon  them  a  complete 
^^^  to  the  land  and  they  would  be  entitled  to  recover  pos- 
^^^sion  of  the  land  unless  something  in  the  case  has  shown 
^^t  they  have  lost  their  right  to  possess*  the  land.     1.  Wliere 
^  Person  is  in  possession  of  land  and  is  sued  for  the  possession 
^^>  he  may  defeat  the  plaintiff's  right  to  recover  by  show- 
10—74 


Digitized  by  VjOOQIC 


140  Brucke  v.  Hubbard. 


Judge's  Charge.  [74  S.  C 


ing  title  in  some  one  else  and  not  in  the  plaintiff.  A  defends 
ant  may  show,  where  A  comes  into  Court  and  sues,  may 
show  title  in  B  and  defeat  A*s  title,  whether  he  shows  it  by 
grant  from  the  State  or  by  prescriptive  right,  no  matter 
what,  if  he  shows  the  title  is  not  in  the  plaintiff,  but  in 
some  one  else,  that  would  break  down  the  plaintiff's  title 
and  the  defendant  would  be  entitled  to  a  verdict.  In  this 
case,  if  the  defendant  has  shown,  because  that  is  a  part 
of  his  denial,  that  the  title  is  not  in  the  plaintiffs,  if  he  has 
shown  that  the  title  is  not  in  the  plaintiffs,  but  some  one  else, 
then  he  is  entitled  to  a  verdict.  If  he  has  not  done  that, 
still  the  plaintiffs  are  bound  to  establish  their  allegations  by 
the  preponderance  of  the  evidence. 

"The  paper  there — the  paper  purporting  to  be  a  deed, 
and  it  has  all  parts  of  a  deed — appears  to  be  a  deed  from 
Zachariah  Hubbard  to  William  L.  Brucke,  and  if  you  fuwj 
it  was  executed  by  Zachariah  Hubbard  to  William  L.  Brucke, 
then  that  is  an  effectual  deed  of  conveyance  to  William  Lw 
Brucke  of  whatever  right  Zachariah  Hubbard  had  in  the 
land.  There  are  three  things  necessary :  The  signing  of  a 
deed  and  the  sealing  and  delivery  of  a  deed.  A  person  may 
sign  a  deed  by  some  one  else ;  not  being  able  to  write  it,  he 
would  have  some  one  else  to  sign  it  and  then  he  would  ratify 
it  by  making  his  mark,  or  some  other  way.  He  may  sign 
a  deed  in  a  vicarious  way  by  doing  it  by  some  one  else ;  he 
may  seal  a  deed,  by  affixing  his  seal  upon  it  or  by  affixing 
the  letters  'L.  S.'  on  it ;  or  he  may  seal  the  deed  in  a  vicarious 
way  by  some  one  else,  and  if  he  adopts  it  that  is  effectual. 
He  may  deliver  the  deed  either  to  the  grantee  or  he  may 
deliver  the  deed  to  some  other  person  for  the  benefit  of  ihe 
grantee,  and  that  would  be  as  good  a  delivery  as  if  he  had 
delivered  the  deed  to  the  grantee.  If  you  find  that  the  deed 
was  signed,  sealed  and  delivered,  either  actually  or  by  way 
the  Court  has  indicated,  that  would  become  an  effectual 
deed  of  conveyance  of  whatever  right  Zachariah  Hubbard 
had  in  the  land.  They  must  establish  that  by  the  prepon- 
derance of  the  evidence. 
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"If  you  find  that  either  of  those  requisites  has  not  been 
established,  then  the  deed  would  not  be  effectual  and  would 
not  convey  anything.  If  you  find  that  the  deed  conveyed 
the  land  from  Zachariah  Hubbard  to  William  L.  Brucke 
and  these  arc  the  heirs  at  law  of  William  L.  Brucke,  then 
whatever  interest  he  had  in  the  land  would  pass  to  these 
parties.  If  you  conclude  that  was  an  effectual  deed  from 
Zachariah  Hubbard  to  William  L.  Brucke,  it  becomes  incum- 
bent upon  you  to  find  whether  or  not  Zachariah  Hubbard 
had  title  to  the  land.  If  he  had  title  by  grant  from  the  State 
or  by  adverse  possession  of  prescriptive  right,  or  can  trace 
his  title  bs^ck  to  a  common  source  and  he  showed  a  better 
title  than  the  defendant,  then  that  would  confer  upon  Zach- 
ariah Hubbard  a  fee  simple  title  and  his  deed  would  convey 
a  fee  simple  title.  Where  a  person  has  been  in  possession 
of  land  for  twenty  years  or  more,  that  gives  them  a  tUle 
by  prescriptive  right — what  we  deem  in  law  a  presumption 
of  a  grant  from  the  State.  Where  two  or  more  persons 
claim  title  by  that  method,  that  is,  by  a  prescriptive  right, 
they  may  tack  their  possessions  together,  and  it  is  not  neces- 
sary for  either  of  them  to  have  held  it  for  twenty  years — 
the  law  presumes  from  twenty  years'  possession  that  there 
was  an  original  grant  from  the  State — that  is,  if  the  same 
party  went  on  it  by  peaceable  possession  and  another  party 
afterwards  comes  into  possession  of  it  peaceably,  they  may 
tack  their  possessions  together  to  make  up  the  twenty  years' 
grant.  The  same  does  not  come  in  where  a  party  claims 
by  ten  years  adverse  possession,  for  that  comes  in  where  it 
is  hostile ;  where  a  man  goes  and  gets  on  land  and  holds  it 
hostilely  and  holds  it  ten  years  adversely  and  notoriously, 
which  is  known,  or  ought  to  be  known,  by  the  whole  world, 
and  holds  it  ten  year?,  ihat  would  give  him  title  by  adverse 
possession ;  that  is  hostile.  And  where  two  or  more  persons 
claim  title  by  adverse  possession,  tl;e  law  does  not  allow  them 
to  tack  their  possession  together  to  make  up  the  ten  years, 
for  the  assumption  is  that  it  was  taken  by  you  in  a  hostile 
way,  it  was  not  peaceable,  and  being  a  trespasser,  the  law 
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does  not  allow  them  to  tack  their  possessions  together.  Two 
wrongs  or  three  wrongs  do  not  make  a  right.  And  that  is  the 
difference  in  tacking  the  possessions  in  order  to  give  rise  to 
the  prescriptive  right  or  grant  from  the  State,  the  peaceable 
possessions,  and  in  tacking  possessions  in  order  to  establish 
possession  by  adverse  possession  or  hostile  possession.  To 
establish  adverse  possession  a  person  must  be  in  possession 
of  the  land  for  ten  years  or  more,  continuously  and  notori- 
ously, and  the  law  does  not  allow  two  or  more  persons, 
claiming  title  by  adverse  possession,  to  tack  their  posses- 
sions together  to  make  up  the  ten  years  or  more.  It  is  the 
established  law,  where  one  dies  in  possession  of  land  and 
his  heirs  are  there  with  him  and  remain  in  possession  of 
the  ancestor's  possession,  the  law  does,  in  a  case  like  that, 
allow  the  ancestors  and  the  heirs  to  put  their  possessions 
together  to  make  up  the  ten  years.  In  this  case,  if  you  find 
that  William  L.  Brucke  went  into  possession  of  this  land 
in  1877  under  a  deed  from  Zachariah  Hubbard  to  him  and 
that  he  held  possession  either  by  himself  or  by  a  tenant  or  by 
some  one  recognizing  him  as  the  paramount  owner  and  held 
such  possession  for  ten  years  or  more,  that  itself,  if  notorious, 
continuous  and  adverse  to  the  whole  world,  would  give  him 
at  the  expiration  of  ten  years  adverse  possession,  even  if  he 
took  no  title  under  the  alleged  deed.  And  the  possession 
not  only  of  the  tenant  for  years  would  redound  to  the  benefit 
of  or  conduce  to  the  possession  of  the  landlord,  but  the 
possession  of  a  life  tenant,  if  it  was  made  by  title  to  a  life 
estate.  In  this  case,  if  you  should  find  that  Zachariah  Hub- 
bard parted  with  whatever  interest  he  had  in  a  fee  simple 
title  by  that  deed  in  1877,  and  should  find  he  held  the  land 
as  life  tenant  under  that  deed  for  ten  years  or  more,  that 
possession  being  under  the  terms  of  the  deed  itself,  subordi- 
nate to  it,  would  redound  to  the  grantee,  Brucke,  and  give 
Brucke  possession  by  adverse  possession.  And  if  you  should 
find  that  Zachariah  Hubbard  did  hold  it  at  that  time  and 
after  his  death  his  widow  held  the  land,  subordinate  to  this 
deed,  for  ten  years  adversely  and  notoriously  to  the  world, 
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that  would  redound  to  the  benefit  of  the  landlord  or  para- 
mount owner,  to  wit :  William  L.  Brucke,  and  would  confer 
title  upon  him  by  adverse  possession,  her  possession  being 
subordinate  to  his  and  not  hostile  to  it,  if  she  claimed  posses- 
sion as  his  life  tenant.  And  if  you  find  these  to  be  the 
facts,  that  would  confer  title  upon  William  L.  Brucke.  even 
if  he  took  no  title  by  deed.  If  you  find  there  was  no  deed 
of  conveyance  to  the  land  to  William  L.  Brucke  by  Zach- 
ariah  Hubbard  and  there  was  no  title  established  by  the 
evidence  in  the  case  of  the  plaintiffs,  then  your  verdict  would 
be  for  the  defendant;  for  the  plaintiff,  when  suing  in  pos- 
session of  title,  must  recover  on  the  strength  of  her  title, 
no  matter  how  weak  the  defendant's  title  is.  \i  yoii  ^re 
satisfied  the  plaintiff  has  title  to  the  land  and  has  a  right  to 
have  the  possession  of  it,  then  your  verdict  would  be  for  the 
plaintiffs.  If  they  have  failed  to  establish  their  title  to  your 
satisfaction,  your  verdict  would  be  for  the  defendant.  If 
you  find  that  Milton  Reese  Hubbard  has  been  in  the  wrong- 
ful possession  of  that  land,  withholding  it  wrongfully  from 
the  plaintiffs,  it  would  entitle  them  to  recover  the  rental 
value  of  the  land  for  the  length  of  time  he  has  withheld 
it  from  them  wrongfully,  and  you  would  have  to  determine 
what  the  rental  value  of  the  land  was  from  the  testimony 
and  award  them  a  verdict  in  addition  to  awarding  them 
the  land  for  the  amount  of  rental  value  so  established;  and 
then  they  claim  damages  for  his  continuous  wrongful  with- 
holding the  land  from  them  to  the  extent  of  $200.  If  you 
find  tliat  they  are  entitled  to  recover  the  possession  of  the 
land  and  the  testimony  has  established  the  fact  that  they 
have  been  damaged  by  this  wrongful  withholding  the  land 
from  them  in  addition  to  being  deprived  of  the  land,  you 
would  find  special  damages  in  addition  to  the  rental  value. 
If  the  testimony  failed  to  show  any  special  damages  you 
couldn't  find  any  special  damages.  If  you  should  find  tliat 
this  defendant  has  been  in  the  wrongful  possession  of  the 
land,  or  rather,  if  you  should  find  that  the  plaintiffs  are  the 
owners  of  the  land  and  have  been  entitled  to  the  possesision 
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of  it  since  '96,  then  you  could  not  iind  against  the  defend- 
ant the  rental  value  during  all  of  the  years  since  that,  but 
you  must  allow  him  the  rent  for  five  years  subsequent  to 
'96,  which  would  bring  it  down  to  '01,  and  only  award  the 
rental  value  since  1901,  if  that  should  be  your  conclusion. 

"Your  verdict  will  be  in  this  form,  if  you  concluc^e  ihe 
plaintiff  is  entitled  to  recover :  We  find  for  the  plaintiffs  the 
land  in  dispute,  and  if  you  find  any  rental  value  your  verdict 
would  be:  And  we  find  so  many  dollars  for  rent.    If  you 
should  find  for  the  plaintiffs  and  conclude  they  are  entitled 
to  any  rent,  say:  We  find  for  the  plaintiffs  the  land    in 
dispute  and  so  many  dollars  in  rent.    And  if  you  conclude 
they  are  entitled  to  any  damages,  add :  And  so  many  dollars 
for  damages,  writing  out  the  amount,  not  in  figures,  but 
writing  it  out  in  words  the  amount  of  your  verdict,    if 
you  conclude  they  are  entitled  to  anything.     If  you  find 
they  are  not  entitled  to  any  damages,  but  the  land  and  rent, 
then  the  form  of  your  verdict  will  be:  We  find  for  the  plain* 
tiffs  the  land  in  dispute  and  so  many  dollars  for  rent ;  and 
if  you  conclude  that  they  are  not  entitled  to  any  rent  and 
should  find  that  they  are  entitled  to  the  land,  then  say :  We 
find  for  the  plaintiffs  the  land  in  dispute.     If  you  conclude 
they  are  not  entitled  to  the  land,  you  would  find  a  verdict  few 
the  defendant.     When  you  go  in  the  room,  elect  one  of  your 
number  as  foreman,  and  let  him  write  and  sign  your  verdict. 

"By  Mr.  Herndon :  If  the  defendant  has  been  in  posses- 
sion of  the  land,  claiming  the  right  in  himself  openly,  noto- 
riously and  continuously  for  ten  years,  that  would  confer 
title  upon  him. 

"By  the  Court:  I  have  charged  them  already  that  when 
the  defendant  shows  title  in  any  one  else  than  the  plaintiff 
that  would  defeat  their  title.  Of  course,  if  he  has  been  in 
the  adverse  possession  of  the  land  for  ten  years  or  more, 
that  would  establish  his  right  to  the  hnd.  Where  a  person 
goes  into  the  possession  of  land  under  writing,  describing 
the  boundaries  of  the  land,  such  as  a  deed,  the  law  calls  that 
a  color  of  title  and  gives  him  the  right  to  possess  all  the  land 
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within  the  boundaries.     If  a  man  takes  possession  of  land 
without  any  writing  the  law  only  gives  him  what  he  holds 
openly,  notoriously  and  continuously,  it  only  gives  him  ihe 
part  actually  occupied  by  him.     And  if  you  find  the  defend- 
ant has  been  in  possession  of  this  land  for  ten  years  or 
more,  claiming  it  adversely  to  the  whole  world  in  such  a 
manner  as  to  make  it  notorious,  not  only  so  as  to  anybody 
else,  but  that  the  plaintiffs  ought  to  have  known  or  could 
have  known  of  his  adverse  holding;  then  the  law  would 
give  him  title  to  so  much  land  as  he  actually  possessed.     If 
the  whole  tract  of  land  was  enclosed  or  he  went  there  and 
built  a  fence  around  the  whole. of  it,  that  would  show  he 
was  claiming  the  whole  of  it  and  the  law  would  give  him 
what  was  within  the  fence,  or,  if  he  has  cultivated  it  openly 
the  whole  of  the  hnd,  the  law  would  give  him  the  whole 
of  it,  if  he  has  held  it  for  ten  years.     But  he  would  only 
Aave  possession  of  what  he  actually  held. 

'*The  law  recognizes  several  exceptions,  the  running  of 

^he  statute  of  limitation  which  gives  title  to  land  after  ten 

years'  possession ;  and  where  a  person  is  out  of  the  possession 

^f  land  and  can't  maintain  an  action  for  the  possession  of 

"^   land  at  the  time  this  adverse  possession  begins — if  a 

P^^on  is  out  of  the  possession  of  hnd  on  account  of  the 

'^^    estate,  then  the  statute  of  limitation  would  not  begin 

^  ^*Un  against  him  until  the  termination  of  that  life  estate, 

/^^  death  of  a  life  tenant ;  and  no  one  could  hold  against  him 

^^avise  he  has  no  right  to  sue  to  recover  the  possession  of 

■^^  land  during  the  life  of  the  life  tenant.     In  addition  to 

^^t:,  where  a  person  takes  possession  of  land  owned  by  a 

"^^nor  under  the  age  of  twenty-one  years,  the  statute  declares 

^^t   the  minority  of  the  infant  shall  not  be  counted  as  a 

^^  of  the  ten  years,  but  the  ten  years,  to  establish  title  by 

Adverse  possession,  begins  to  run  from  the  time  that  infant 

^^^ches  the  age  of  twenty-one  years,  and  no  one  can  claim 

^He  by  adverse  possession  against  that  minor  until  the  minor 

Arrives  at  the  age  of  twenty-one  years.     And  if  you  find 

''^^y  of  these  to  be  the  facts  in  this  case — for  instance,  these 
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plaintiffs  could  not  maintain  a  suit  to  the  land  until  the 
termination  of  the  life  estate — if  you  should  find  these  plain- 
tiffs did  not  have  the  right  to  possess  the  land  until  the  ter- 
mination of  a  life  estate,  then  there  could  be  no  claim  of 
adverse  claim  established  against  them  until  ten  years  had 
expired  from  the  death  of  the  life  tenant;  or  if  you  should 
find  from  the  evidence  that  the  plaintiffs  had  title  to  the  land 
and  that  one  of  the  plaintiffs  was  a  minor,  under  the  age  of 
twenty-one,  and  had  title  to  this  land,  although  some  one 
might  have  gone  there,  this  defendant  or  some  other  per- 
son, and  held  the  land  openly,  notoriously,  continuously  and 
adversely,  for  a  period  of  ten  years,  it  would  not  begin  to 
run  until  after  the  minor  become  twenty-one  years  of  age. 

"I  think  you  have  the  whole  case  and  you  may  retire 
and  determine  your  verdict." 

The  defendant  appeals  upon  the  following  exceptions: 

"1.  For  that  it  was  error  on  the  part  of  the  Circuit  Judge 
to  allow  the  witness  Mrs.  M.  M.  Brucke  to  answer  the 
question  propounded  to  her  by  counsel  for  plaintiffs:  Q. 
'State  what  was  done  with  this  deed  when  you  all  moved  to 
Pelzer  in  '83.  When  you  went  to  move,  what  was  done 
with  it  ?'  and  the  questions  preceding  and  leading  up  to  this 
question,  upon  objection  made  by  counsel  for  defendant,  the 
questions  and  the  answers  thereto  being  for  the  purpose  of, 
and  intending  to  show  a  transaction  between  the  witness,  who 
is  one  of  the  plaintiffs,  and  her  father,  Zachariah  Hubbard, 
who  was  at  the  time  of  such  examination  deceased,  the  said 
examination  being  in  conflict  with  section  400  of  the  Code 
of  Civil  Procedure  of  South  Carolina. 

"2.  For  that  it  was  error  on  the  part  of  the  Circuit  Judge 
to  allow  the  witness  Mrs.  M.  M.  Brucke  to  answer  the 
question  propounded  by  plaintiffs'  counsel:  Q.  'Why  did 
you  let  him  stay  there  five  years?'  for  the  reason  that  said 
question  and  answer  was  hearsay,  irrelevant,  and  not  bind- 
ing on  the  defendant,  M.  R.  Hubbard. 

"3.  For  that  it  was  error  on  the  part  of  the  Circuit  Judge 
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to  allow  book  F,  of  record  of  mesne  conveyance,  pages 
611-612,  to  be  introduced  in  evidence  over  the  objection 
of  tlie  counsel  for  defendant,  for  the  reason  that  the  record 
copy  was  not  the  best  evidence,  and  for  the  further  reason 
tliat  such  evidence  was  cumulative. 

"4.  For  that  it  was  error  on  the  part  of  the  Circuit  Judge 
to  admit  in  evidence  the  instrument  in  writing  purporting 
to  be  a  deed  of  conveyance  from  Zachariah  Hubbard  to 
W.  L.  Brucke,  dated  21st  of  May,  1877,  for  the  reason  that 
the  delivery  of  said  deed  had  not  been  proved  as  required 
by  law. 

"5.  For  that  it  was  error  on  the  part  of  the  Circuit  Judge 
to  refuse  the  motion  of  defendant's  counsel  for  an  order  of 
nonsuit  made  at  the  close  of  plaintiffs*  evidence  in  chief, 
upon  the  ground  that  the  plaintiffs  had  not  shown  title  to 
the  tract  of  land  in  suit  in  themselves,  for  the  reason  it  was 
incumbent  on  the  plaintiffs  to  show  title  in  themselves  to  the 
said  tract  of  land,  and  they  having  failed  so  to  do,  the  de- 
fendant was  entitled  to  an  order  of  nonsuit. 

"6.  For  that  it  was  error  on  the  part  of  the  Circuit  Judge 
to  hold  and  charge  the  jur>':  'It  is  the  established  law,  where 
one  dies  in  possession  of  hnd  and  his  heirs  are  there  with 
him  and  remain  in  possession  of  the  ancestor's  possession, 
the  law  does,  in  a  case  like  that,  allow  the  ancestors  and 
the  heirs  to  put  their  possessions  together  to  make  up  the 
ten  years.'  For  the  reason  that  there  was  no  allegation  in 
tlie  pleadings  nor  any  evidence  to  which  such  charge  was 
applicable,  and  such  charge  was  confusing  and  misleading 
to  the  jury. 

"7.  For  that  it  was  error  on  the  part  of  the  Circuit  Judge 
to  hold  and  charge  the  jury:  *In  addition  to  that,  where 
a  person  takes  possession  of  land  owned  by  a  minor  under 
the  age  of  twenty-one  years,  the  statute  declares  that  the 
minority  of  the  infant  shall  not  be  counted  as  a  part  of 
the  ten  years,  but  the  ten  years,  to  establish  title  by  adverse 
possession,  begins  to  run  from  the  time  that  infant  reaches 
the  age  of  twenty-one  years,  and  no  one  can  claim  title  by 
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adverse  possession  against  that  minor  until  the  minor  arrives 
at  the  age  of  twenty-one  years.'  For  the  reason  that  al- 
though the  plaintiffs'  complaint  alleges  that  the  plaintiff, 
Pelzer  Viola  Brucke,  is  an  infant  above  the  age  of  fourteen 
years,  there  was  no  evidence  to  which  such  charge  was  ap- 
plicable, and  such  charge  was  confusing  and  misleading  to 
the  jury. 

"8.  For  that  the  burden  was  on  the  plaintiffs  to  prove 
title  to  the  land  in  dispute  in  themselves,  and  to  recover 
if  at  all  upon  the  strength  of  their  title,  and  not  upon  the 
weakness  of  the  title  of  the  defendant,  and  there  is  a  total 
failure  on  the  part  of  the  plaintiffs  to  show  title  in  themselves 
by  any  of  the  methods  prescribed  by  law,  and  the  verdict, 
and  the  judgment  entered  tliereon,  is  without  evidence  to 
support  it. 

"0.  For  that  the  evidence  showed  that  the  defendant  had 
title  to  the  land  in  dispute  by  adverse  possession  for  a 
period  of  about  seventeen  years,  and  the  verdict  and  judg- 
ment should  have  been  found  and  rendered  accordingly, 
and  the  complaint  dismissed. 

"10.  For  that  the  evidence  showed  that  the  defendant  had 
been  in  adverse  possession  of  that  part  of  the  tract  of  land 
on  the  east  side  of  the  Spring  Branch  for  seventeen  years, 
and  had  thus  acquired  a  good  and  legal  title  to  that  portion 
of  the  tract  of  land  in  dispute,  and  the  jury  should  have 
so  found,  and  his  Honor  so  held,  and  the  judgment  against 
the  defendant  was  erroneous  in  that  respect." 

Messrs,  Stribling  &  Hcrndon,  for  appellant.  Mr,  Hem- 
don  cites:  Transactions  bettveen  plaintiff  and  grantor  are 
excluded  under  sec,  400  of  Code:  47  S.  C,  488.  Delivery 
of  deed  must  he  slroztm  to  make  it  effective:  2  Strob.,  306; 
1  Strob.  Eq.,  349 ;  9  Ency.,  150.  Plaintiff  must  shozv  title  in 
himself  and  right  to  immediate  possession:  36  S.  C,  396; 
15  S.  C,  478;  27  S.  C,  313;  53  S.  C,  220;  16  S.  C,  141; 
48  S.  C,  45.  After  statute  begins  to  run  it  will  not  bt 
arrested  by  death  of  party  holding  title  and  minoriiy  of  heir: 
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20  S.  C,  52 ;  58  S.  C,  128 ;  59  S.  C,  450.  Title  by  adverse 
possession  may  be  afHrniatively  asserted  by  defendant:  45 
S.  C,  314;  50  S.  C,  293,  457;  59  S.  C,  440;  63  S.  C,  241. 

Messrs.  Jayncs  &  Shelor,  contra.  Mr.  Jaynes  cites :  De- 
fendmit  not  claiming  as  heir  of  plaintiffs'  grantor,  transac- 
tions zvitk  plaintiffs^  grmttor  are  competent:  58  S.  C,  470; 
58  S.  C,  32 ;  47  S.  C,  488.  As  to  proof  of  delivery  of  deed: 
19  S.  C,  216;  9  Ency.,  882;  1  Green,  on  Ev.,  sees.  639, 
484,  485;  24  Ency.,  199.  Adverse  possession  may  be  as- 
serted affirmatively  by  plaintiff:  45  S.  C,  313;  39  S.  C, 
15;  37  S.  C,  117;  29  S.  C,  372. 

April  13, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Chiei^  Justice  Pope.  This  action  came  on  to  be 
heard  before  his  Honor,  Judge  Klugh,  and  a  jury,  at  the 
March  Term  of  the  Court  of  Common  Pleas  of  Oconee 
County.  It  had  for  its  object  the  recovery  by  the  plaintiffs, 
who  were  the  widow  and  the  children  of  William  L.  Brucke, 
deceased,  of  a  tract  of  land,  containing  seventy-seven  acres, 
of  which  the  deceased  was  at  his  death  seized  and  possessed, 
but  which  was  occupied  by  the  defendant,  Milton  Reese  Hub- 
bard, who  refused  to  yield  possession  thereof  to  the  plain- 
tiffs.    The  complaint  was  as  follows: 

"I.  That  on  the  21st  day  of  May,  A.  D.  1877,  one  Zach- 
ariah  Hubbard  was  seized  in  fee  and  possessed  of  the  fol- 
lowing described  real  estate,  to  wit:  *  *  *  containing 
seventy  acres,  more  or  less,  and  being  the  same  tract  of  land 
whereon  the  said  Zachariah  Hubbard  then  resided. 

"II.  That  on  the  said  31st  day  of  May,  A.  D.  1877,  Ihe 
said  Zachariah  Hubbard  made,  executed  and  delivered  to 
William  L.  Brucke,  his  certain  deed  of  conveyance  convey- 
ing the  real  estate  aforesaid ;  that  said  deed  of  conveyance 
was  duly  recorded  in  the  office  of  Register  of  Mesne  Con- 
veyance for  Oconee  County,  South  Carolina,  on  the  ISth 
day  of  February,  1880,  in  book  'F,'  pages  611  and  612, 
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and  certified.  A  copy  of  said  deed  is  hereto  attached  as 
exhibit  *A'  and  made  part  and  parcel  of  this  complaint. 

"III.  That  said  grantor,  Zachariah  Hubbard,  reserved  to 
himself  the  rents,  issues  and  profits  of  said  real  estate  for 
and  during  the  term  of  his  natural  life,  and  after  his,  the 
term  of  the  natural  life  of  his  wife,  Harriet  N.  Hubbard, 
should  she  survive  him. 

"IV.  That  the  said  Zachariah  Hubbard  departed  this  life 

on  the day  of ,  188 — ;  that  his  widow,  the  said 

Harriet  N.  Hubbard,  departed  this  life  on  the  7th  day  of 
October,  1896. 

"V.  That  the  said  William  L.  Brucke  departed  this  life 
on  the  6th  day  of  October,  1891,  intestate,  leaving  as  his 
heirs  at  law  the  plaintiffs  in  the  above  entitled  action,  to  wit : 
his  widow,  the  plaintiff,  Myra  M.  Brucke,  and  his  children, 
Gussie  D.  Thompson,  nee  Brucke,  Wilhelmina  Alexander, 
nee  Brucke,  and  Pelza  Viola  Brucke. 

"VI.  That  the  plaintiff,  Pelza  Viola  Brucke,  is  an  infant 
above  the  age  of  fourteen  years;  that  on  the  28th  day  of 
January,  1903,  Claudius  P.  Alexander  was  duly  appointed 
guardian  ad  litem  for  the  said  Pelza  Viola  Brucke  by  D.  A. 
Smith,  judge  of  probate  in  and  for  Oconee  County,  for  the 
purpose  of  representing  and  protecting  the  interest  of  the 
said  infant  plaintiff  in  the  above  entitled  action. 

"VII.  That  at  the  time  of  his  death  the  said  William  L. 
Brucke  was  seized  in  fee  of  the  premises  described  in  para- 
graph I.  of  this  complaint,  and  plaintiffs  as  his  heirs  at 
law  ever  since  have  been  and  now  are  the  legal  owners 
of  said  premises. 

"VIII.  That  since  the  death  of  the  life  tenant,  Harriet 
N.  Brucke,  on  the  7th  day  of  October,  1896,  the  defendant 
has  been  in  lawful  possession  of  said  premises  and  converted 
the  rents,  issues  and  profits  to  his  own  uses  and  purposes; 
that  the  defendant  is  wrongfully  in  possession  of  said  pre- 
mises and  claims  a  right  thereto,  and  although  repeatedly 
requested  to  surrender  peaceable  possession  of  said  premises 
to  plaintiffs,  the  defendant  has  refused  and  continues  to 
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refuse  to  give  up  the  possession  thereof,  and  unjustly  and 
unlawfully  withholds  same  from  the  plaintiffs. 

"IX.  That  the  defendant  is  indebted  to  plaintiffs  for  the 
rents,  issues  and  profits  of  said  premises  since  the  death  of 
the  life  tenant,  Harriet  N.  Hubbard,  in  the  sum  of  three 
hundred  dollars,  no  part  of  which  has  been  paid ;  that  the 
defendant  continues  unlawfully  to  withhold  from  plaintiffs 
the  possession  of  said  premises  to  their  damage  in  the  addi- 
tional sum  of  two  hundred  dollars. 

"Wherefore,  plaintiffs  demand  judgment,  1st,  for  the  pos- 
session of  said  premises ;  2d,  for  three  hundred  dollars,  the 
rents  thereof;  3d,  for  two  hundred  dollars,  plaintiffs'  dam- 
ages for  the  withholding  of  the  possession  of  said  premises; 
4th,  for  the  costs." 

The  defendant's  answer  was  a  general  denial  of  the 
plaintiffs'  complaint.     Both  sides  introduced  testimony. 

After  the  charge  of  the  Judge,  which  must  be  reported, 
and  a  verdict  of  the  jury  in  favor  of  the  plaintiffs  upon 
which  a  judgment  was  entered,  the  defendant  appealed  to 
this  Court  upon  ten  grounds,  which  grounds  must  be  re- 
ported. We  will  now  proceed  to  consider  them  in  their 
order : 

I.  It  is  here  complained  that  the  Circuit  Judge  erred  in 

allowing  Mrs.  Brucke  to  testify  as  to  a  transaction  between 

herself  and  her  father,  Zachariah  Hubbard,  in  his 

1  lifetime  touching  the  possession  of  the  deed  purport- 
ing to  be  his  conveyance  of  such  seventy-seven  acres 
to  the  intestate,  William  L.  Brucke.  It  appears  from  her 
testimony  that  she  and  her  family  moved  from  Oconee 
County  to  the  Pelzer  Mill,  Anderson  County,  in  the  year 
1882,  but  that  before  going  there  she  left  the  deed  and  a 
note  with  her  father,  Zachariah  Hubbard,  for  safe  keeping. 
The  alleged  deed  contained  a  reservation  of  a  life  estate  in 
said  seventy-seven  acres  of  land  unto  the  said  Zachariah 
Hubbard  and  his  wife,  Harriet  N.  Hubbard.  The  alleged 
deed  had  already  been  recorded  in  the  office  of  the  Register 
of  Mesne  Conveyance  of  Oconee  County.     The  ground  of 
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objection  was  that  this  witness  could  not  testify  as  to  this 
transaction  as  her  father  was  then  dead,  being  prohibited 
by  section  400  of  the  Code  of  Procedure.  The  defendant 
had  already  testified  that  he  did  not  claim  the  land  as  heir 
at  law,  devisee  or  assignee  of  the  said  Zachariah  Hubbard. 
The  Circuit  Judge  held  that  under  these  circumstances  the 
400  section  of  the  Code  did  not  apply. 

We  hold  that  there  was  no  error  of  the  Circuit  Judge  in 
so  ruling.  This  Court  has  so  frequently  passed  upon  this 
section  that  it  will  be  unnecessary  to  again  pass  upon  it. 
The  witness  was  only  restricted  in  her  testimony  by  this 
section  400.  Such  being  the  case  and  inasmuch  as  she  did 
not  violate  this  section,  her  testimony  was  competent  This 
exception  is  overruled. 

n.  Objection  is  raised  by  this  exception  to  the  compe- 
tency of  the  witness,  Mrs.  M.  M.  Brucke,  to  testify  her 
reason  for  allowing  the  defendant  to  remain  in  pos- 

2  session  of  the  land  in  question  for  several  years  after 
the  death  of  the  life  tenant,  Mrs.  Harriet  N.  Hub- 
bard. We  see  no  objection. to  this  testimony.  It  was  a 
statement  of  her  reason  for  the  allowance  of  such  possession. 
Mrs.  Hubbard  was  very  old  and  infirm.  She  had  broken 
her  leg  and  required  tender  nursing.  This  objection  is  over- 
ruled. 

III.  This  exception  relates  to  the  alleged  error  of   the 
Circuit  Judge  in  admitting  in  testimony  book    of 

3  record  "F" — containing  the  deed  of  conveyance  of 
the  seventy-seven  acres  of  land  by  Zachariah  Hub- 
bard— on  the  ground  that  the  record  copy  of  the  deed  was 
not  the  best  evidence  and  also  because  such  testimony  was 
cumulative.  Such  record  is  to  a  certain  extent  notice  to  all 
the  world  of  such  deed.  It  showed  prima  facie  that  the 
defendant  had  notice  of  its  contents.  Of  course,  it  was  sub- 
ject to  the  full  explanation  by  the  defendant  and  his  wit- 
nesses of  the  contents.  This  record  showed  that  there  had 
been  a  full  compliance  of  the  statute  of  this  State  regulating- 
such  record  as  early  as  February,  1880.     We  do  not  think 
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the  Circuit  Judge  committed  any  error  as  here  pointed  out. 
This  exception  is  overruled. 

IV.  This  exception  sets  out  an  alleged  error  of  the  Circuit 
Judge  in  admitting  the  deed  in  evidence.     Now  it  must  be 

recalled  that  the  Circuit  Judge   only   admitted    the 
4       alleged  deed  in  evidence;  he  did  not  assume  that  it 
was  proved;  that  was  left  to  the  jury.     It  was  in 
proof  as  circumstances  for  the  consideration  of  the  jury: 
Yhat  the  clerk  of  Court  testified  that  he  had  written  the 
body  of  the  deed  and  recorded  the  same  in  the  records  of 
the  office  of  the  Register  of  Mesne  Conveyance  of  Oconee 
County.     That  one  of  subscribing  witnesses  said  in  his  tes- 
timony that  he  recognized  his  signature  as  one  of  such  wit- 
nesses, and  the  other  witness  to  said  deed  swore  that  he 
recognized  his  signature  to  such  deed  as  a  subscribing  wit- 
ness.   That  each  one  of  said  subscribing  witnesses  stated 
Aat  he  would  not  have  signed  the  deed  as  "signed,  sealed 
3nd  delivered"  in  his  presence  unless  he  had  seen  it  "signed, 
^^aJed  and  delivered/'  and  knew  such  to  be  the  fact;  and 
^*^  as  to  the  signature  to  the  oath  for  the  record  of  said 
th^^*    The  fact  that  it  was  duly  recorded  was  sworn  to  by 
^   Register  of  Mesne  Conveyance.     It  must  be  remem- 
\itt^d  also  that  both  the  grantor  and  grantee  of  said  deed 
^ere  dead.    Under  these  circumstances  it  was  not  error  to 
admit  the  deed  itself  for  the  consideration  of  the  jury.     How 
often  it  is  that  the  question  of  the  witnesses  as  an  absolute 
fact  that  each  .witness  witnessed  the  same  cannot  be  estab- 
lished. 

The  fact  was  all  that  was  done  was  regularly  done  and 
that  there  was  no  evidence  that  any  witness  had  any  interest 
or  was  in  favor  of  the  same.    This  exception  is  overruled. 

V.  Was  there  error  in  the  Circuit  Judge  in  refu^ing  to 
grant  the  motion  for  a  nonsuit?  We  have  examined  the 
testimony  with  care  and  there  was  testimony  on  the  issue. 
This  being  so,  the  Circuit  Judge  would  have  erred  if  he  had 
granted  such  motion.     This  exception  is  overruled. 

VI.  We  do  not  think  there  was  any  error  in  the  charge 
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of  the  Circuit  Judge:  "That  it  was  the  established 

5  law  where  one  dies  in  possession  of  land  and  his  heirs 
are  there  with  him  and  remain  in  possession  of  the 

ancestor's  possession,  the  law  in  a  case  like  that  allows  the 
ancestors  and  heirs  to  put  their  possessions  together  to  make 
up  the  ten  years."  We  regard  the  proposition  as  sound 
law.     This  exception  is  overruled. 

VII.  We  do  not  think  it  was  error  on  the  part  of  the 
Circuit  Judge  to  charge  the  jury:  "In  addition  to 

6  that,  when  a  person  takes  possession  of  land  owned 
by  a  minor  under  the  age  of  twenty-one  years,  the 

statute  declares  that  the  minority  of  the  infant  shall  not 
be  counted  as  a  part  of  the  ten  years,  but  the  ten  years, 
to  establish  title  by  adverse  possession,  begins  to  run  from 
the  time  that  infant  reaches  the  age  of  twenty-one  years, 
and  no  one  can  claim  title  by  adverse  possession  against  the 
minor  until  that  minor  arrives  at  the  age  of  twenty-one 
years."  The  record  of  the  probate  court  was  admitted  in 
testimony  and  showed  that  one  of  the  parties  was  still  a 
minor.     This  exception  is  overruled. 

VIII.  We  do  not  regard  this  exception  as  well  founded, 
for  the  Circuit  Judge  was  careful  to  lay  down  the  law 

7  as  requiring  the  plaintiffs  to  establish  their  title  and 
not  rely  upon  the  weakness  of  defendant.     This  fully 

appears  in  the  charge  itself.     This  exception  is  overruled. 

IX.  The  question  of  fact  raised  by  the  defendant  has  been 
decided  against  him  by  the  jury.  We  cannot  interfere  with 
the  decision  of  the  jury.     This  exception  is  overruled. 

X.  The  jury  by  its  verdict  has  found  that  the  defendant 
has  not  been  in  adverse  possession  of  the  tract  of  land  on 
the  east  side  of  the  Spring  Branch  for  seventeen  years. 
We  would  not  interfere  with  the  verdict  if  we  could.  This 
exception  is  overruled. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of 
the  Circuit  Court  be,  and  it  is  hereby,  affirmed. 

Mr.  Justice  Woods  concurs  in  result. 
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CHARLESTON  &  WESTERN  CAROLINA  R.  R.  CO.  v.  GARLING- 

TON. 

SAME  V.  DAVIS. 

IirjiTNcnoN — CoKDEMKATioK. — A  proceeding  to  assess  damages  for  the 
taking  by  a  railroad  company  of  the  right  of  way  of  lotnowners  Is 
perpetually  enjoined  because  the  Court  finds  that  the  railroad  com* 
pany  has  a  fee  simple  title  to  the  land  over  which  the  right  of  way 
is  claimed  and  no  right  has  been  acquired  by  petitioner  or  by  the 
public 

Before  Ki.ugh,  J.,  Laurens,  August,  1905.    Affirmed; 

Two  actions  by  Charleston  and  Western  Carolina.  Rail^ 
road  Co.  against  Cally  Garlington  and  Annie  C  Davis. 
From  judgment  for  plaintiff,  defendants  appeal. 

Messrs.  F.  P.  McGowcm  and  Ferguson  &  Feathefstone, 
for  appellant.  Mr.  McGowan  cites :  Appellants  have  right 
to  damages  for  taking  right  of  %my:  Wash,  on  Eas.,  sec.  32^; 
67  S.  C,  615;  26  Sup.  Ct.  R.,  522;  33  S.  C,  477. 

Messrs.  S.  J.  Simpson  and  Simpson  &  Cooper^  contra, 
cite:  It  requires  twenty  years  to  ripen  prescriptive  right  of 
way:  53  S.  C,  503 ;  63  S.  C,  439,  494;  67  S.  C,  507. 

April  13, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  These  two  actions  were  tried  to- 
gether. The  decree  in  each  case  from  which  appeal  is  now 
taken  is  as  follows : 

"This  is  an  action  on  the  part  of  the  plaintiff  to  perpetually 
enjoin  the  defendant  from  further  proceedings  under  the 
petition  and  order  of  the  Court  set  out  in  the  complaint  to 
assess  compensation  to  the  defendant  for  the  obstruction  of 
the  street  or  right  of  way  in  the  city  of  Laurens,  abutting 
upon  and  appertaining  to  the  lot  of  the  defendant  and  over 
which  it  is  claimed  the  defendant  has  acquired  a  rigtit  to 
travel  by  an  adverse  use  of  the  same  for  twenty  years. 
11—74 
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"The  plaintiff  alleges  in  its  complaint  that  it  has  not  ob- 
structed any  street  or  right  of  way,  as  set  out  in  the  said 
petition,  and  that  it  owns  in  fee  simple  the  land  over  which 
it  is  claimed  that  the  street  or  right  of  way  passes,  and  that 
no  right  of  way  has  been  acquired  over  the  same  by  the 
defendant  or  the  public,  and  that  there  was  no  street  or 
right  of  way  over  said  land,  and  that  the  defendant  has 
not  acquired  any  such  right  over  the  same.  By  consent, 
it  was  referred  to  R.  E.  Babb,  Esq.,  special  referee,  to  take 
the  testimony  and  report  the  same  to  the  Court. 

"After  hearing  the  testimony  and  the  argument  of  coun- 
sel, I  am  satisfied  that  the  injunction  asked  for  by  the  plain- 
tiff should  be  granted.  I  think  the  testimony  shows  that 
the  plaintiff  has  a  fee  simple  title  to  the  land  over  which 
the  street  or  right  of  way  is  claimed,  and  that  no  right  of 
way  has  been  acquired  over  the  same  by  the  defendant  or 
the  public. 

"It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
temporary  injunction  heretofore  granted  by  this  Court  be, 
and  the  same  is  hereby,  made  perpetual,  and  that  the  defend- 
ant be  perpetually  enjoined  and  restrained  from  further 
proceedings  under  the  petition  and  order  set  out  in  the  com- 
plaint to  have  assessed  compensation  for  the  taking  and  ob- 
struction of  the  said  alleged  right  of  way." 

Defendant  in  each  case  presents  the  following  exceptions : 

"1.  His  Honor  erred  in  granting  the  perpetual  injunction 
against  the  statutory  proceedings  to  assess  the  damages  for 
the  compensation  for  taking  of  their  right  of  way  by  the 
plaintiff,  Charleston  and  Western  Carolina  Railway  Com- 
pany. 

"2.  He  erred  in  holding  that  the  plaintiff  had  a  title  in  fee 
simple  to  the  land  over  which  Cally  Garlington  and  Annie  C. 
Davis  had  their  right  of  way  into  Nance  street. 

"3,  His  Honor  erred  in  holding  that  although  the  plain- 
tiff might  have  title  to  the  land  in  whole  or  in  part,  yet  the 
defendants  had  the  right  of  way  over  the  same  to  Nance 
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Street,  as  a  way  of  ingress  and  egress,  to  and  from  their 
dwelling  houses  to  other  parts  of  the  city  of  Laurens. 

"4.  His  Honor  erred  in  not  holding  that  there  was  a  space 
between  plaintifFs  turn-table  lot  and  the  lot  of  Cally  Gar- 
lington  and  Frank  Minnifield,  at  least  five  feet  wide,  consti- 
tuting a  substantial  part  of  the  defendant's  right  of  way, 
which  was  obstructed  by  the  plaintiff,  and  taken  without  com- 
pensation. 

"5.  His  Honor  erred  in  not  holding  that  the  defendant 
had  a  right  of  way  from  their  respective  lots  northward  to 
Nance  street,  by  lapse  of  time,  by  consent  and  acquiescence 
of  the  plaintiff  and  by  necessity. 

'*6.  He  erred  in  not  holding  that  Cally  Garlington  and 
Annie  C.  Davis  had  a  right  of  ingress  and  egress  to  and 
from  their  lots,  over  the  lot  of  Frank  Minnifield  northward 
^o  Nance  street,  and  H.  E.  Gray,  the  grantor,  was  of  neces- 
^^^y  compelled  to  give  Cally  Garlington  and  Annie  C.  Davis 
^  '■ight  of  way  over  his  lands,  which  he  subsequently  sold  to 
Prank  Minnifield,  who  stands  in  the  same  condition  as  his 
P"antor. 

**7.  In  not  holding  that  there  was  no  other  right  of  way 
^I^Purtenant  to  the  lots  of  the  appellant,  except  the  one  ob- 
^^ructed  by  the  plaintiff,  in  building  coal  chute  and  siding, 
^^  that  such  taking  of  the  right  of  way  or  any  part  thereof 
^**^^  an  unlawful  taking,  for  which  they  are  entitled  to  com- 
pensation. 

*S.  The  decision  of  the  presiding  Judge,  J.  C.  Klugh,  in 
^  ^bove  stated  case  was  not  in  accordance  with  the  weight 
^^  ^Xrie  testimony  and  was  not  supported  by  it. 

*^*9.  He  erred  in  not  holding  that  the  defendant  has  suf- 
^ijred  special  damage  in  consequence  of  the  acts  of  the  plain- 
tiff." 

We  have  carefully  considered  the  testimony  in  the  case 
and  are  unable  to  say  that  the  preponderance  of  the  evidence 
is  against  the  findings  of  fact  by  the  Circuit  Court. 

The  judgment  of  the  Circuit  Court  is,  therefore,  affirmed. 
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JOYCE  V.  BODE. 

A  Will  devising  and  bequeathing  **ta  my  wife  M.  of  ♦  ♦  *  all  my  real 
estate  and  personal  property  ♦  •  •  and  I  constitute  and  appoint  my 
wife  M.  executrix  *  *  *  but  if  she  gets  married  again  then  her 
authority  must  seize  and  all  my  real  and  personal  property  must  be 
sold  and  I  make  the  following  bequests  *  *  *  and  after  my  wife's 
death  or  if  she  gets  married  again  then  I  appoint  *  *  *  Rev.  Q.  or 
his  successor  executor  ♦  ♦  ♦  giving  him  full  power  and  authority  to 
sell  or  any  part  of  my  real  estate,  personal  or  mixed,  and  at  such 
times  and  on  such  terms  and  for  such  purposes  as  he  may  deem  well," 
carries  to  the  wife  a  life  estate  and  the  bequests  and  residue  were 
to  become  operative  upon  her  remarriage  or  death  and  then  to  be  ad- 
ministered by  Rev.  Q.  or  his  successor. 

Before  Memminger,  J.,  Charleston,  July,  1905.  Af- 
firmed. 

Action  by  Mary  B.  Joyce,  administratrix  of  William 
Meagher,  against  Kate  L.  Bode,  Mary  V.  Willis,  Sallie  A. 
Shinholser,  Johanna  B.  Blanche,  Wm.  P.  Cullinane,  Jere- 
miah J.  Cullinane,  Mary  A.  Maguire,  Mary  A.  Hobenitch, 
Ellen  McCormick,  St.  Patrick's  Church  and  Rev.  Wm.  J. 
Wright,  its  pastor.    The  Circuit  decree  is : 

"This  is  an  action  brought  by  the  plaintiff  (who  has  quali- 
fied as  administratrix  with  the  will  annexed)  for  the  con- 
struction of  the  will  of  the  late  William  Meagher,  of 
Charleston,  who  died  in  January,  1904,  leaving  a  considera- 
ble estate  of  both  real  and  personal  property.  His  widow, 
Mary  Meagher,  died  in  September  of  the  same  year,  intestate, 
and  the  plaintiff  is  also  the  administratrix  of  her  estate. 
No  question  has  been  argued  before  me  except  upon  the 
construction  of  the  will  of  William  Meagher,  and  this  decree 
purports  to  go  no  further  into  the  case  than  to  construe  said 
will. 

"Three  distinct  constructions  are  urged  upon  the  Court  by 
the  various  attorneys  for  the  parties  in  possible  interest. 

"The  arst  is  the  construction  sought  on  behalf  of  the  plain- 
tiff. Miss  Joyce,  whereunder  the  estate  would  go  to  the  next 
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of  kin  of  the  widow  of  William  Meagher.  The  second:  Is 
whereunder  the  estate  would  go  to  the  next  of  kin  of  Wil- 
liam Meagher  himself;  and  the  third  is  whereunder  the  estate 
would  go  to  certain  institutions  of  the  Catholic  Church.  The 
case  was  referred  to  Master  Sass  to  take  testimony  and  the 
same  has  been  taken  and  reported,  including  a  photographic 
copy  of  said  will,  which  counsel  have  agreed  shall  be  the 
copy  in  evidence  and  the  same  is  hereto  next  attached  as  a 
part  of  this  decree : 
"  'State  of  South  Carolina, 

"  'In  the  Name  of  God,  Amen. 
"  *I  William  Meagher  of  Charleston  and  State  aforesaid, 
of  Sound  and  disposing  mind  and  Memory  do  Make  Publish 
and  declare  this  to  be  My  last  Will  and  Testament  hereby 
Revoking  all  others  heretofore  Made  I  direct  first  all  my  just 
debts,  funeral  and  other  expenses  be  first  Paid. 

"  'I  give,  devise  and  bequeath  to  my  wife  Mary  Meagher 
of  Charleston  and  State  aforesaid  all  My  Real  Estate  and 
Personal  Property  of  which  I  may  die  Seized  and  Possessed 
of  and  I  Nominate,  Constitute  and  appoint  My  Wife,  Mary 
Meagher  of  Charleston  and  State  aforesaid.  Executrix  of 
this  My  last  Will  and  Testament  Without  Bond  as  long  as 
she  Remains  My  Widow,,  but  if  She  gets  Married  again 
then  her  authority  must  seize  and  all  My  Real  Estate  and 
Personal  Property  must  be  sold  and  I  make  the  following 
Bequests : 

"  *I  leave  one  Thousand  Dollars  for  a  Monimient  to  be 
Put  on  My  lot  in  the  Cemetery  With  Brick  foundation  and 
granite  Stone  around  the  same  and  the  Pastor  of  Saint  Pat- 
rick's Church  to  have  the  Same  done  for  me.  I  leave  Three 
hundred  dollars  to  buy  a  bond  for  the  keeping  in  Perpet- 
ual Care  of  My  two  lots  in  the  Cemetery  and  the  Pastor 
of  Saint  Patrick  Church  to  have  the  Same  done  for  Me. 

"  *I  leave  to  Saint  Patrick  one  Thousand  dollars  for  a 
perpetual  Mass  to  be  said  in  Saint  Patrick  Church  once  a 
month  for  My  self  and  Wife  and  My  Father  and  Mother 
Jeremiah  and  Bridget  Meagher  also  My  Wifes  Father  and 
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Mother  Michael  and  Margaret  Joyce.  I  leave  to  Saint 
Patrick's  Church  the  amount  of  Eight  Thousand  Dollars 
for  the  purpose  of  Putting  an  iron  Railing  fence  With 
Brick  foundation  and  granite  Stone  along  the  Same  from 
the  one  Now  in  front  of  the  Church  along  Radcliffe  Street 
to  the  East  End  of  the  Church  lot  and  More  if  wanted  to 
Complete  the  Work. 

"  'I  leave  live  hundred  Dollars  for  to  help  to  Educate  young 
Men  for  the  Priesthood,  I  leave  My  two  Nephews  Jeremiah 
and  William  Cullinane  the  amount  of  two  Dollars  Each 
and  My  Nieecs  Mary  Catherine  Sally  and  Johanna  Maiden 
Cullinane  the  amount  of  two  dollars  each. 

"  'The  Rest  and  residue  I  leave  to  the  Rector  of  Saint 
Patrick's  Church  to  be  turned  over  by  him  to  the  Mother 
in  Charge  of  the  City  orphans  on  Queen  Street. 

and  after  My  Wifes  Death  or  if  She  gets  Married  again 
then  I  Nominate,  Constitute  and  appoint  the  Rev.  D.  J. 
Quigley  or  his  Successor  Executor  of  this  My  last  Will  and 
Testament  giving  him  full  Power  and  authority  to  Sell  or 
any  Part  of  My  Estate  Real  Personal  or  Mixed  and  at  Such 
times  and  Such  terms  and  for  Such  Purposes  as  he  May 
deem  Well  at  Public  or  at  Private  Sale. 

"  'Witness  My  hand  and  Seal  at  Charleston  State  afore- 
said November  the  fourth  Nineteen  hundred  and  1903  Three 
William  Meagher 

"  'Signed  Sealed  Published  and  declared  by  the  said  Tes- 
tator William  Meagher  as  for  his  last  Will  and  Testament 
in  the  Presence  of  us  Who  at  his  Request  in  his  Presence 
and  of  Each  other  have  hereunto  Subscribed  our  Names  as 
Witnesses 

1.  Edward  W.  Wynne 

1.  T.  G.  Baker 

3.  Elliott  T.  Henery' 

"The  master  also  reported  certain  testimony  of  a  witness 
offered  to  explain  the  intention  of  the  testator  as  said  to 
have  been  expressed  to  the  witness;  and  this  testimony  (be- 
ing that  of  a  witness  Corbett)  is  reported  subject  to  objec- 
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tion  and  motion  to  strike  out.     I  shall  dispose  of  this  ques- 
tion in  limine,  and  sustain  the  objection  to  the  testimony 
and  order  the  same  stricken  out:  Which  I  do  under  the 
authority  of  Clarke  v.  Clarke,  46  S.  C,  240,  wherein  the 
law  bearing  upon  this  point  is  carefully  stated  by  Chief  Jus- 
tice Pope  as  follows :  'We  have  always  understood  the  rule 
of  law  as  enforced  by  the  Courts  of  this  State  regulating 
the  competency  of  testimony  of  this  character  to  be  that  any- 
thing that  will  show  the  surroundings  of  the  testator — his 
family,  their  names,  age  or  sex,  his  property,  its  name,  value 
or  character,  his  use  of  words,  if  in  any  way  peculiar,  or  to 
Explain  any  ambiguous  expwessions  occurring  in  the  will — 
's  admissble.     We  have  never  known  that  testimony  as  to 
^^tetttion,  separate  and  apart  iTom  that  conveyed  by  the  lan- 
S^gre  used  in  the  will  could  be  held  competent.' 

**The  testimony  of  the  witness  Corbett  here  offered  does 
"^t  come  within  this  rule,  and  it  is  therefore  excluded  and 
^^  considered. 

**I  shall  also  endeavor  to  disabuse  my  mind  entirely  of  ihe 
^^^tement  of  counsel  outside  of  the  record,  made  during  the 
^''Srument,  as  that  both  testator  and  his  wife  were  aged  peo- 
^^>  at  the  time  of  the  execution  of  the  will  and  the  testator's 
^^th;  the  improbability  of  friendly  relations  existing  be- 
^  ^^n  him  and  his  wife's  next  of  kin;  his  devotion  to  the 
^^olic  Church  of  which  he  was  a  member;  and  that  the 
^cv.  D.  J.  Quigley  was  rector  or  pastor  of  Saint  Patrick's 
C!Viurch,  of  which  the  Rev.  William  J.  Wright,  named  as  a 
defendant  in  the  case,  is  now  pastor;  and  shall  confine  my 
search  for  a  proper  legal  construction  of  this  will  to  the 
terms  of  the  will  itself :  Bearing  in  mind  that,  in  construing 
the  will  I  must  be  governed  entirely  by  that  which  is  writ- 
ten within  the  'four  comers'  of  the  instrument ;  the  intention 
of  the  testator  as  therein  expressed,  being  (to  use  the  trite 
but  hackneyed  phrase)  the  'pole  star  of  construction.' 

"It  will  be  observed  that  the  opening  clause,  and  the  attes- 
tation clause  and  the  clause  appointing  Rev.  Quigley  as  ex- 
ecutor of  Mr.  Meagher's  will,  differ  widely  from  the  other 
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clauses,  having  evidently  been  copied  from  some  more  skill- 
fully prepared  will  which  had  been  examined  at  some  time 
or  other  by  him.  The  rest  of  the  will  shows  an  attempt 
on  the  part  of  a  man  of  little  education  and  inops  consilii, 
to  construct  a  will  providing  for  the  distribution  of  his  prop- 
erty with  the  manifest  dominant  intention  of  making  certain 
institutions  of  the  Catholic  Church  his  beneficiaries — these 
benefits  to  take  effect  upon  the  death  or  remarriage  of  his 
widow;  and  the  details  of  and  provision  for  carrying  out 
these  benefits  indicate  that  they  had  been  carefully  thoug^ht 
out  and  were  dear  to  his  heart.  The  language  itself  of  these 
portions  of  the  will  is  crude  and  all  without  punctuation,  and 
even  the  paragraphing  is  unusual,  but  the  formal  execution 
of  the  will  complies  with  all  legal  requirements.  The  clauses 
chiefly  to  be  considered  are  as  follows : 

*'  1  give  devise  and  bequeath  to  my  wife  Mary  Meagher  of 
Charleston  and  State  aforesaid  all  my  real  estate  and  per- 
sonal property  of  which  I  may  die  seized  and  possessed  of 
and  I  nominate  constitute  and  appoint  my  wife  Mary  Mea- 
gher of  Charleston  and  State  aforesaid  Executrix  of  this 
my  last  will  and  testament  without  bond  as  long  as  she 
remains  my  widow  but  if  she  gets  married  again  then  her 
authority  must  seize  and  all  my  real  estate  and  personal 
property  must  be  sold  and  I  make  the  following  bequests/ 

"Then  follow  certain  dispositions  of  the  proceeds  of  sale 
chiefly  for  the  benefit  of  and  to  be  under  the  charge  of  the 
pastor  of  Saint  Patrick's  Church ;  the  residue  to  the  Catholic 
Orphan  Asylum  on  Queen  street,  in  Charleston. 

*'  'and  after  my  wife's  death  or  if  she  gets  married  ag-ain 
then  I  nominate  constitute  and  appoint  the  Rev.  D.  J.  Quig-- 
ley  or  his  successor  executor  of  this  my  last  will  and  testa- 
ment giving  him  full  power  and  authority  to  sell  or  any 
part  of  my  estate  real  personal  or  mixed  and  at  such  times 
and  such  terms  and  for  such  purposes  as  he  may  deem  well 
at  public  or  at  private  sale.' 

"The  question  is,  what  estate  did  the  widow  take  under 
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this  will  ?  She  died  shortly  after  the  testator,  intestate  and 
unmarried,  and  they  had  no  children. 

"If  she  took  the  fee  defeasible  only  upon  her  remarriage, 
her  next  of  kin  are  now  entitled  to  the  property.  If  she  took 
a  life  estate  at  most,  and  the  bequests  enumerated  in  the 
will,  and  the  residue  after  such  bequests,  became  operative 
upon  her  remarriage  or  death,  then  the  executor  named  to 
succeed  her,  as  his  successor,  upon  either  contingency,  takes 
the  property  as  trustee  to  carry  out  these  provisions.  If 
she  took  a  life  estate  at  most  and  the  bequests  were  to  be- 
come operative  only  upon  her  remarriage  and  not  also  upon 
her  death,  then  the  remainder  is  too  indefinitely  disposed  of 
to  have  any  effect,  and  the  estate  would  revert  to  the  heirs 
of  the  testator. 

"All  three  of  these  constructions  have  earnest  support,  as 
above  stated. 

"My  conclusion  is  in  favor  of  that  construction  which 
holds  that  the  wife  took  a  life  estate  at  most,  and  that  the 
bequests  and  the  residue  were  to  become  operative  upon  hei 
remarriage  or  death,  and  to  be  then  administered  by  the 
then  constituted  pastor  of  Saint  Patrick's  Church. 

"I  might,  of  course,  stop  right  here,  as  it  is  the  conclusion 
only  that  counts,  but  I  will  endeavor  to  justify  my  con- 
struction of  this  will  as  briefly  as  I  can,  and  as  the  result 
of  the  careful  study  I  have  given  to  the  questions  involved; 
keeping  before  me  as  I  have  done,  the  rule  so  well  expwessed 
in  the  case  of  Howse  v.  Barber,  29  S.  C,  471,  to  wit :  The 
cardinal  rule  is  to  seek  for  the  intention  of  the  testator  not 
by  resorting  to  conjecture  as  to  what  was  likely  to  have  been 
his  intention,  but  by  a  careful  consideration  of  the  language 
which  he  has  used,  aided  by  such  rules  of  law  as  may  be 
applicable.  We  are  to  read  the  will  as  a  whole,  and  from 
its  terms  ascertain  as  near  as  practicable,  what  was  in  the 
mind  of  the  testator  when  the  will  was  executed.' 

"What,  then,  was  the  intention  of  William  Meagher,  as 
gathered  from  the  reading  of  this  will  ?  I  take  it  to  be  per- 
fectly manifest  that  he  intended  his  wife  to  have  this  pwop- 
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erty  during  her  life,  if  she  did  not  remarry,  and  after  her 
death  or  remarriage,  that  the  Rev.  Quigley,  or  his  successor 
in  the  office  of  pastor  of  Saint  Patrick's  Church,  should 
supervise  and  control  the  distribution  of  it,  according  to 
the  detailed  items  set  out  in  the  will.  This  is  the  common 
sense,  everyday  construction  which  would  naturally  be  put 
upon  it;  and  the  reply  of  the  ordinary  individual  to  any 
other  disposition  which  might  be  ordered  by  the  Court  (as 
that  it  should  go  to  remote  blood  relatives  of  the  widow, 
or  to  relatives  of  the  testator,  some  of  whom  are  actually 
'cut  off  with  a  shilling'  in  the  will  itself)  would,  I  think,  be 
— ''well,  you  may  have  construed  that  will  according  to  law, 
but  you  have  not  done  with  his  property  what  the  man  meant 
should  be  done  with  it!' 

"Read  the  will,  and  it  is  perfectly  apparent  that  the  man 
who  wrote  it  knew  nothing  about  our  statute  which  passes 
the  fee  without  words  of  inheritance;  or  void  for  indefi- 
niteness;  of  other  high-sounding  legal  phrases.  When  he 
says  in  the  will  that  he  gives,  devises  and  bequeaths  ihe 
property  to  his  wife,  but  if  she  remarries  then  he  makes  cer- 
tain bequests  to  be  carried  out  under  the  direction  of  the 
pastor  of  Saint  Patrick's  Church;  and  after  specifying  these 
bequests,  goes  on  and  provides  ihc^  after  his  wife's  death  or 
remarriage  the  Rev.  D.  J.  Quigley,  or  his  successor,  shall 
take  charge  of  the  estate,  it  is  perfectly  evident  to  my  mind 
that  these  bequests  (one  of  which  is  to  provide  for  masses  to 
be  said  for  the  repose  of  the  soul  of  himself  and  fds  iwfe) 
were  in  his  mind,  to  take  effect  after  her  death  or  remarriage, 
and  were  to  be  carried  out  by  the  Rev.  Quigley,  or  his  suc- 
cessor, as  pastor  of  Saint  Patrick's  Church ;  and  construing 
the  two  clauses  of  the  will  together,  as  we  must  the  death  of 
the  wife,  is  as  much  a  limitation  of  the  estate  granted  her, 
as  if  distinctly  written  into  both  clauses  of  the  will. 

"If  he  only  intended  the  bequests  to  become  operative 
when  his  wife  remarried  and  not  upon  her  death,  why  put 
in  the  last  clause  quoted  at  all?  This  last  clause  clearly 
provides  a  means  for  the  carrying  out  of  the  bequests  and 
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distribution  of  the  residue  of  the  estate,  either  upon  the  re- 
marriage or  death  of  the  wife.  And  under  the  clause  ap- 
pointing him  executor  the  pastor  of  Saint  Patrick's  Church 
was  given  a  free  hand  to  sell  or  otherwise  dispose  of  the 
property  and  for  such  purposes  in  making  the  bequests  effect- 
ual as  he  might  deem  best.  If  he  had  meant  her  to  take 
the  property  absolutely,  unless  she  remarried  why  provide 
for  an  executor  for  the  estate  after  her  death  ?  Plainly  to 
carry  out  these  bequests. 

"The  question,  then,  is,  can  the  intention  of  the  testator,  as 
derived  from  his  will,  be  carried  out  and  made  effectual  by 
construing  the  will  according  to  fixed  rules  of  law  ?  I  think 
it  can,  and  should  be. 

"There  are  two  clauses  in  the  will  to  be  considered  as 
above  set  out.  Now  it  appears  to  me  that  construing  these 
clauses  together,  only  a  life  estate  at  most,  ever  passed  to  the 
wife,  and  upon  her  death  the  estate  became  vested  in  the  pas- 
tor of  Saint  Patrick's  Church,  as  trustee-executor  to  carry  out 
the  bequests  made  by  the  testator  for  the  benefit  of  the  insti- 
tutions of  his  church,  with  the  residue  for  the  Catholic  Or- 
phan Asylum,  on  Queen  street,  he  being  vested  as  trustee- 
executor  to  carry  out  such  bequests,  with  ample  power  to 
sell  the  property  for  such  purpose  as  he  may  deem  well  in 
making  the  same  effectual. 

"It  is  not  a  case  in  which  under  section  2483  of  the  statute 
the  estate  would  be  a  fee  simple.  The  language  of  section 
2483  is  as  follows:  *No  words  of  limitation  shall  be  neces- 
sary to  convey  an  estate  in  fee  simple  by  devise,  but  every 
gift  of  land  by  devise  shall  be  considered  as  a  gift  in  fee 
simple,  unless  such  a  construction  be  inconsistent  with  the 
will  of  the  testator  expressed  or  implied.' 

"It  is,  therefore,  evident  that  in  order  to  determine 
whether  a  devise  in  a  will  passes  the  fee,  the  entire  will  must 
be  considered,  as  in  all  other  cases,  where  it  is  sought  to 
ascertain  the  intention  of  the  testator.  If  this  devise  stopped 
with  the  first  clause  quoted,  *I  give  devise  and  bequeath  to 
my  wife  Mary  Meagher    ♦     ♦     ♦     all  my  real  estate  and 
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personal  property  of  which  I  may  die  seized  and  possessed 
of  and  I  nominate  my  wife  Mary  Meagher  *  *  *  exe- 
cutrix of  this  my  last  will  and  testament' — ^a  case  would  be 
presented  distinctly  within  the  provisions  of  section  2483,  and 
Mary  Meagher  would  have  taken  a  fee  simple  estate  in  the 
real  estate  and  an  absolute  interest  in  the  personal  property. 
But  the  other  words  in  the  clause  of  the  will,  *So  long  as  she 
remains  my  widow,'  and  in  the  second  quoted  clause  of  ihe 
will,  '<md  after  my  wife^s  death,'  or  'if  she  gets  married 
again,'  bring  this  will  within  the  exception  stated  in  the 
statute,  'unless  such  a  construction  be  inconsistent  with  the 
will  of  the  testator,  expressed  or  implied.'  The  intention 
here  is  expressed,  or  at  least  there  is  the  strongest  implica- 
tion, to  be  drawn  from  the  language  used,  that  the  estate 
shall  be  sold  and  the  proceeds  paid  out  for  the  institution  of 
the  church  as  directed  upon  her  death  or  remarriage.  The 
section  of  the  statute  extending  the  estate  to  a  fee,  or  fee 
defeasible  only  upon  her  remarriage,  cannot  be  invoked,  be- 
cause it  clearly  appears  from  the  terms  of  the  will  itself  tliat 
the  intention  of  the  testator  was  clear  to  limit  it  at  most  to 
an  estate  for  her  life. 

"In  order  to  maintain  plaintiff's  position  that  the  first 
quoted  clause  of  the  will  devising  the  property  to  the  wife 
unless  she  remarry,  gives  her  a  fee  defeasible  upon  her 
remarriage,  under  the  statute  which  supplies  words  of  inher- 
itance, we  would  have  to  eliminate  that  portion  of  the  statute 
which  says,  'unless  such  a  construction  be  inconsistent  with 
the  will  of  the  testator,  expressed  or  implied,'  because  look- 
ing to  the  later  clause  of  the  will  to  see  what  is  the  will  of 
the  testator  expressed  or  implied,  as  the  statute  requires  us 
to  do,  we  find  him  providing  for  the  administration  of  the 
estate  after  her  death,  which  is  a  provision  showing  that  only 
a  life  estate  was  intended.  Had  the  entire  estate  been  given 
to  her  in  fee  simple,  where  the  necessity  for  providing  for 
further  administration  of  the  estate  after  her  death,  by  an 
executor  of  the  testator  as  to  property  which  from  thence- 
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forth  would  cease  to  be  that  of  his  estate  and  be  that  abso- 
lutely of  the  widow  ? 

"Plaintiff's  attorneys,  in  support  of  their  position,  invoke 
the  doctrine  laid  down  in  Moore  v.  Sanders,  15  S.  C,  442, 
and  Hozvze  v.  Barber,  29  S.  C,  470,  that  where  an  absolute 
estate  is  first  created  it  cannot  be  cut  down  to  a  lesser  estate 
by  any  subsequent  language  in  the  will  less  decisive  than 
the  language  by  which  it  is  created ;  but  I  think  that  this 
position  is  made  untenable  here,  and  the  cases  cited  are 
clearly  distinguishable  from  this  case,  because  here  there  is 
no  decisive  language  creating  a  fee  simple  in  the  wife,  but 
the  fee  simple  (or  fee  defeasible  only  upon  the  remarriage 
of  the  widow)  is  sought  to  be  created  and  written  into 
the  will  by  adding  the  effect  of  the  statute  to  the  words 
actually  used  in  the  will ;  and  yet,  in  my  opinion,  the  statute 
cannot  be  invoked  here,  for  the  reason  already  stated. 

"As  to  the  construction  contended  for  by  the  attome)rs  for 
the  next  of  kin  of  William  Meagher,  that  the  widow  took  a 
life  estate  and  that  no  provision  is  made  for  the  estate  after 
her  death,  and  that,  therefore,  there  is  an  intestacy  then  ob- 
taining and  the  estate  reverts  to  the  next  of  kin  of  the  testa- 
tor; I  think  this  construction  is  untenable.  In  the  first  place, 
the  law  abhors  intestacy,  and  this  construction  proceeds  upon 
Ae  idea  of  eliminating  from  the  will  all  provisions  as  to  the 
bequests  unless  there  was  a  remarriage;  where,  as,  I  think, 
under  the  last  quoted  clause  of  the  will,  it  is  quite  apparent, 
not  that  there  is  a  mere  naked  appointment  of  an  executor 
to  sell  property  and  dispose  of  it  as  he  may  see  fit  (which 
it  is  contended  would  be  void  for  uncertainty  and  indefinite- 
ness) ,  but  that  that  appointment  is  made  with  reference  to  the 
carrying  out  of  the  bequests  upon  the  death  or  remarriage 
of  the  widow,  and  the  power  of  sale  and  right  to  dispose  of 
the  property  as  the  executor  may  deem  best  is  to  be  a  power 
incident  to  and  necessary  for  the  proper  carrymg  out  of  the 
bequests.  In  other  words,  I  do  not  think  the  will  can  bear 
the  construction  that  those  bequests  were  only  to  become 
effective  in  case  of  the  remarriage  of  the  widow  but  upon 
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her  death  or  remarriage,  as  stated  in  the  last  quoted  clause 
of  the  will,  wherein  the  executor  is  manifestly  for  that  pur- 
pose appointed.  The  scheme  of  the  will,  as  before  stated, 
was  evidently  that  these  bequests  should  not  become  effective 
during  the  life  of  the  widow,  unless  she  remarried;  but 
should  become  effective  at  her  death  or  remarriage.  That 
was  the  dominant  thought  in  the  mind  of  the  testator.  It 
requires  no  resort  to  conjecture  to  decide  that  point,  reading 
the  will  as  a  whole,  and  that  we  must  do  according  to  ihe 
well  known  rules  of  law,  already  referred  to. 

"It  would  serve  no  useful  purpose  to  further  amplify  this 
opinion,  or  even  attempt  to  refer  to  the  many  subtle  distinc- 
tions sought  to  be  deduced  from  the  decisions  of  our  Courts 
as  applied  to  this  controversy,  by  the  learned  lawyers  who 
participated  in  the  argument  before  me.  I  have  weighed 
and  considered  all  of  them  so  far  as  in  my  power  lay,  and  in 
confidently  announcing  my  conclusion,  as  above  set  forth, 
I  at  least  feel  that  I  have  made  an  earnest  effort  to  add  one 
cubit  to  the  structure  built  of  *the  perfection  of  human  rea- 
son,* Which  the  law  purports  to  be. 

"As  already  stated  herein,  this  decree  covers  only  the 
question  of  the  construction  of  the  will  of  William  Meagher. 
Upon  this  decree,  therefore,  the  attorneys  for  the  parties 
herein,  who  will  take  the  property  under  the  will  so  herein 
construed,  must  apply  to  the  Court  for  such  further  orders 
and  proceedings  as  they  may  deem  necessary  to  effectuate 
the  same." 

The  plaintiff  appeals  upon  the  following  grounds : 
"First.  Because  his  Honor  erred  in  holding  that  Mary 
Meagher  only  took  an  estate  for  life,  under  the  will  of  her 
deceased  husband,  William  Meagher;  whereas,  his  Honor 
should  have  held  and  adjudged  that  the  said  Mary  Meagher 
took  an  estate  in  fee  simple  absolute,  by  the  terms  of  said 
will,  subject  to  be  defeated  only  upon  her  remarriage,  and 
such  event  never  having  happened,  that  the  said  estate  be- 
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came  absolute  upon  her  death,  and  subject  to  distribution 
among  her  heirs  and  distributees  at  law. 

"Second.  Because  his  Honor  erred  in  holding  and  adjudg- 
ing that  the  estate  of  the  said  William  Meagher  vested  upon 
the  death  of  his  wife  in  the  pastor  of  St.  Patrick's  Church, 
as  trustee-executor  to  carry  out  the  bequests  made  by  the 
testator,  for  the  benefit  of  the  institutions  of  his  church,  with 
the  residue  for  the  Catholic  Orphan  Asylum,  on  Queen  street, 
and  that  he  was  vested  with  ample  power  to  hold  said  prop- 
erty, and  to  sell  and  dispose  of  the  same  for  such  purposes ; 
whereas,  he  should  have  held  that  all  of  said  esfate  yested 
in  the  heirs  and  distributees  at  law  of  Mary  Meagher,  she 
having  died  intestate. 

"Third.  Because  his  Honor  should  have  held,  that  by  the 
terms  of  the  will  of  William  Meagher,  all  of  his  estate,  both 
real  and  personal,  vested  in  his  wife,  Mary  Meagher,  in  fee 
simple  absolute,  subjected  to  be  defeated  only  upon  her  re- 
marriage ;  and  such  event  having  never  occurred,  the  estate 
so  devised  became  fixed  and  absolute,  and  that  no  condition 
subsequent  in  said  will  had  the  effect  of  reducing  or  cutting 
down  said  estate  so  devised,  and  bequeathed  to  that  of  an 
estate  for  life,  or  any  lesser  estate." 

The  defendants,  Kate  L.  Bode,  Mary  V.  Willis,  Sallie  A. 
Shinholser,  Johannah  B.  Blanch,  William  P.  Cullinane  and 
Jeremiah  J.  Cullinane,  appeal  upon  the  following  grounds : 

"First.  Because  his  Honor,  the  presiding  Judge,  erred  in 
holding  that  under  the  will  of  William  Meagher  the  bequests 
and  disposition  of  the  residue  were  to  become  operative  upon 
the  death  of  his  widow,  Mary  Meagher,  to  be  then  admin- 
istered by  the  then  constituted  pastor  of  St.  Patrick's  Church. 
Whereas,  his  Honor  should  have  held  and  adjudged  that 
the  will  of  the  said  William  Meagher  made  no  lawful  pro- 
vision for  the  disposition  of  his  property  after  the  death  of 
his  said  wife,  and  the  same,  therefore,  upon  the  haj>pening 
of  that  event,  became  vested  in  his  heirs  and  distributees. 

"Second.  Because  his  Honor  erred  in  holding  and  adjudg- 
ing that  the  estate  of  the  said  William  Meagher  upon  the 
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death  of  his  widow,  Mary  Meagher,  vested  in  the  pastor  of 
St.  Patrick's  Church  as  trustee-executor  to  carry  out  the 
bequests  made  by  the  testator  for  the  benefit  of  the  various 
institutions  of  his  church,  and  that  he  was  vested  with  ample 
power  to  hold  said  property  and  to  sell  and  dispose  of  the 
same  for  such  purposes;  whereas,  he  should  have  held  tliat 
no  adequate  provision  is  made  for  the  disposition  of  the 
estate  after  the  death  of  his  widow,  and  that,  therefore,  an 
intestacy  then  obtained  and  the  estate  became  vested  in  the 
next  of  kin  of  the  testator. 

"Third.  ^Because  his  Honor  should  have  held  that  under 
the  will  of  the  said  William  Meagher,  his  widow,  Mary 
Meagher,  took  a  life  estate  in  his  property,  and  that  upon 
her  death  the  same  became  vested  in  his  heirs  at  law  and 
distributees,  for  the  reason  that  the  clause  in  the  said  will 
purporting  to  dispose  of  the  same  after  her  death  is  void  for 
uncertainty  and  indefiniteness." 

The  defendants,  St.  Patrick's  Church,  and  Rev.  Wm.  J. 
Wright,  also  moved  the  Court  to  affirm  the  said  decree  on 
the  ground  "that  under  the  disposition  of  the  estate  to  the 
widow  so  long  as  she  should  remain  unmarried,  she  could 
not  in  any  event  take  more  than  a  life  estate,  and  that  the 
presiding  Judge  should  have  rested  his  decree  as  well  upon 
that  ground  as  upon  the  ground  set  forth  in  his  decree." 

Messrs.  Legare  &  Holman,  for  plaintiff-appellant,  cite: 
29  S.  C,  467;  1  Speer,  412;  Speer  Eq.,  412;  15  S.  C,  442; 
21  Pick.,  42;  3  Ves.,  324. 

Mr.  B.  A.  Haygood,  also  for  plaintiff-appellant,  cites: 
35  S.  C,  59;  Code  1902,  2483;  29  S.  C,  46;  31  S.  C,  13; 
2  Hill,  420;  5  Rich.,  202;  29  Ency.,  1  ed.,  350;  1  Bail.  Eq., 
298;  1  McC,  41;  19  S.  C,  302;  35  S.  C,  125;  1  McC.  Eq., 
35;  Rice  Eq.,  10;  46  S.  C,  240. 

Messrs.  Picken,  Hughes  &  Ficken,  for  defendant-appel- 
lants, cite:  6  Mass.,  163;  19  N.  Y.,  344;  4  Jones  Eq.,  281; 
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6  Sin.,  266 ;  86  Pa.  St.  R.,  386 ;  Fearne  on  Con.  Rem.,  151 ; 
4  How.,  464;  4  Grat.,  477;  2  Paine,  366;  Jarman  on  Wills, 
841,  472,  39 ;  6  Ves.,  100 ;  32  Ala.,  645 ;  7  Cush.,  209 ;  6  Pet., 
84;  67  Mass.,  257;  43  N.  J.  Eq.,  417;  30  Ency.,  748;  125 
N.  C,  136;  170  Mass.,  49. 

Messrs.  Mordecai  &  Gadsden,  contra,  for  St.  Patrick's 
Church,  cite:  Code  of  1902,  2483;  30  Ency.,  748;  125  N. 
C,  136 ;  170  Mass.,  49 ;  4  Kent.,  26,  27 ;  2  Blackstone  Com., 
121;  32  S.  C,  72;  140  Mass.,  49;  31  S.  C,  468;  2  Jarman 
on  Wills,  469,  note  M. 

April  13, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  This  appeal  seeks  to  review  the  con- 
struction of  the  will  of  William  Meagher  in  the  decree  of 
Judge  Memminger,  herewith  reported,  upon  the  grounds 
stated  in  the  exceptions  thereto  also  reported  herewith.  The 
will  so  far  as  material  is  as  follows : 

"I  give  devise  and  bequeath  to  my  wife  Mary  Meagher 
of  Charleston  and  State  aforesaid,  all  my  Real  Estate  and 
personal  Property  of  which  I  may  die  seized  and  possessed 
of  and  I  nominate,  constitute  and  appoint  my  wife  Mary 
Meagher  of  Charleston  and  State  aforesaid  executrix  of  this 
my  last  Will  and  Testament  without  Bond  as  long  as  she  re- 
mains my  Widow,  but  if  she  gets  married  again  then  her 
authority  must  seize  and  all  my  Real  Estate  and  Personal 
property  must  be  sold  and  I  make  the  following  bequests." 
(Then  follows  the  bequests.) 

"The  rest  and  residue  I  leave  to  the  Pastor  of  Saint  Pat- 
rick's Church  to  be  turned  over  by  him  to  the  Mother  in 
charge  of  the  City  Orphans  on  Queen  Street. 

"And  after  my  wife's  death  or  if  she  gets  married  again 
then  I  nominate,  constitute  and  appoint  the  Rev.  D.  J.  Quig- 
ley  or  his  Successor  Executor  of  this  my  last  Will  and  Tes- 
tament, giving  him  full  power  and  authority  to  sell  or  any 
part  of  my  Real  Estate,  Personal  or  Mixed,  and  at  such 
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times  and  such  terms  and  for  such  Purposes  as  he  may  deem 
well  at  Public  or  at  Private  Sale." 

We  think  it  clear  that  the  Circuit  Court  was  correct  in 
construing  the  will  to  mean  that  the  wife  took  a  life  estate 
at  most  and  that  the  bequests  and  the  residue  were  to  be- 
come operative  upon  her  remarriage  or  death  and  to  be  then 
administered  by  the  then  constituted  pastor  of  Saint  Pat- 
rick's Church.  We  do  not  deem  it  necessary  to  attempt  to 
add  to  the  reasons  given  in  the  Circuit  decree,  and  will  only 
refer  to  the  following  authorities  in  support  of  the  decree : 
30  Ency.  Law,  748 ;  Fuller  v.  Wilbur,  170  Mass.,  506,  49  N. 
E.  Rep.,  016;  /«  re  Brooks'  Will,  125  N.  C,  136,  34  S.  E. 
Rep.,  2Q^]Rose  v.  Hale,  185  111.,  378,  76  Am.  St.  Rep.,  40. 
See,  also,  Sndling  v.  Lamar,  32  S.  C,  77,  10  S.  E.,  825; 
which,  as  applied  to  a  deed,  holds  that  if  an  estate  be  given 
to  a  woman  during  widowhood,  she  takes  an  estate  for  life 
determinable  upon  her  remarriage.  This  rule  may  be  ap- 
plied to  the  will  in  this  case,  since,  for  the  reasons  given  in 
the  Circuit  decree,  section  2483  does  not  require  that  the 
gift  to  the  wife  shall  be  considered  a  gift  in  fee.  We  are 
perfectly  sntisfied  also  with  the  view  of  the  Circuit  Court 
that  the  bequests  were  not  conditioned  on  the  remarriage  of 
the  wife,  but  became  operative  on  her  remarriage  or  death, 
and  that  there  was  no  intestacy. 

The  exceptions  are  overruled  and  the  judgment  of  ihe 
Circuit  Court  is  affirmed. 


WILDER  V.  D.  W.  ALDERMAN  &  SONS  CO. 

Ik  JUNCTION — Where  in  action  for  injunction  the  plaintiff  makes  out  a 
prima  facie  case  entitling  him  to  the  relief  sought,  temporary  in- 
junction should  not  be  dissolved  on  motion  before  trial  on  merits. 

Before  Purdy,  J.,  Clarendon,  May,  1905.    Affirmed. 
Action  by  John  T.  Wilder  against  D.  W.  Alderman  & 
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Sons  Co.     From  order  refusing  to  dissolve  temporary  in- 
junction, defendant  appeals.    • 

Messrs.  Wilson  &  Durant,  for  appellant,  cite :  27  S.  C, 
415;  51  S.  C,  387;  62  S.  C,  196;  64  S.  C,  473;  51  S.  C, 
435;  42  S.  C,  101;  69  S.  C,  156;  60  S.  C,  550;  03  S.  C, 
45;  62  S.  C,  473;  42  S.  C,  95;  24  S.  C,  44;  17  S.  C,  417; 
67  S.  C,  84 ;  63  S.  C,  199,  348 ;  38  S.  C,  308 ;  59  S.  C,  371 ; 
62  S.  C,  56;  69  S.  C,  554;  4  S.  C,  402;  34  S.  C,  13;  60 
S.  C,  391;  54  S.  C,  430. 

Messrs.  Willcox  &  Willcox,  contra,  cite:  69  S.  C,  160. 

April  13, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  The  plaintiff  brought  this  action  to 
enjoin  defendant  from  entering  upon  plaintiff's  lands  and 
operating  thereon  its  tram  road  or  iron  railroad  in  the  con- 
duct of  its  business  of  manufacturing  and  selling  lumber. 
On  July  24,  1903,  Judge  Watts  granted  a  temporary  in- 
junction until  the  trial  of  the  cause  upon  its  merits  or  the 
further  order  of  the  Court,  providing  that  phintiff  execute 
bond  for  such  damages  as  may  be  sustained  by  defendant, 
with  leave  to  defendant  to  apply  on  notice  for  a  dissolution 
of  said  order.  After  filing  of  answer,  motion  was  made 
before  Judge  Purdy  to  vacate  said  temporary  injunction, 
which  motion  was  refused  by  Judge  Purdy,  by  his  order 
dated  May  29,  1905,  on  the  authority  of  the  case  of  Alder- 
man &  Sons  Co,  v.  Wilson,  69  S.  C,  156.  From  the  last 
mentioned  order  defendant  appeals,  alleging  error  in  refus- 
ing to  dissolve  the  injunction,  in  that  (1)  the  injunction 
standing  has  the  effect  of  changing  the  possession  of  ihe 
land  from  the  plaintiff;  (2)  the  temporary  injunction  is  not 
essential  to  the  assertion  or  preservation  of  an>  alleged  legal 
right  of  the  plaintiff;  (3)  because  from  the  entire  case  there 
is  not  a  prima  facie  showing  of  a  clear  legal  right  in  the 
plaintiff  to  the  relief  sought. 
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We  agree  with  the  Circuit  Court  that  the  case  made  by 
plaintiff  falls  within  the  rule  stated  in  Alderman  v.  Wilson, 
supra,  and  we  think  he  committed  no  abuse  of  discretion  in 
refusing  to  dissolve  the  injunction  pending  trial  upon  the 
merits. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


FORD  &  CO.  V.  PEOPLE'S  BANK  OF  ORANGEBURG. 

1.  Notes  and  Bills — Drafts. — The  Presuhptiok  that  drawer  knows  the 
sighature  of  drawee  of  draft  is  conclusive  only  where  the  party 
receiving  money  has  contributed  in  no  way  to  the  success  of  the  fraud 
or  the  mistake  of  fact  upon  which  payment  was  made. 

9.  Ibid. — Ibid. — Presentation  and  unrestricted  indorsement  tends  to  mis- 
lead drawee  into  belief  that  signature  to  draft  was  genuine. 

Before  Dantzler,  J.,  Orangeburg,  July,  1905.    Reversed. 

Action  by  B.  B.  Ford  &  Co.  against  Peoples  Bank  of  Or- 
angeburg. From  order  sustaining  demurrer  and  permi^ing 
plaintiff  to  amend  his  complaint,  both  parties  appeal. 

Mr.  Allen  J.  Green,  for  plaintiff,  cites:  12  S.  C,  570;  4 
Rich.,  389 ;  1  Strob.,  287 ;  8  Ency.,  1  ed.,  498 ;  61  Am.  St. 
R.,  521,  221;  11  Rich.  Eq.,  344;  13  S.  C,  5;  65  S.  C,  45; 
1  Dan.  Neg.  Inst.,  669,  669a,  670;  2  Ibid.,  1361,  1362, 
1113a;  97  F.  R.,  181;  64  F.  R.,  703;  64  N.  Y.,  316;  88 
Tenn.,  299 ;  135  Mass.,  473. 

Messrs,  Glaze  &  Herbert,  for  defendant,  cite :  51  Am.  St. 
R.,  521;  5  Ency.,  2  ed.,  1071,  1077,  1078;  88  S.  W.,  939; 
Morse  on  Bank,  462,  463,  858 ;  Edward  on  Bills,  sec.  272, 
ct  seq,;  66  L.  R.  A.,  599;  63  L.  R.  A.,  245;  41  L.  R.  A., 

584. 
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April  14, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  The  appeal  in  this  case  is  from  an 
order  of  Judge  Dantzler  sustaining  a  demurrer  to  the  com- 
plaint with  leave  to  amend.  The  complaint,  omitting  formal 
parts,  states  the  following  facts: 

"3.  That  on  6th  January,  1904,  the  defendant,  through 
the  usual  channels  in  the  course  of  banking,  presented  to 
plaintiff  for  payment  a  draft  for  fifty  dollars,  dated  Neeces, 
S.  C,  January  4th,  1904,  and  purporting  to  be  drawn  by 
H.  L.  J.  Blume  on  the  plaintiffs,  payable  to  the  order  of 
Joe  Shannahan,  indorsed  Joe  Shannahan  and  by  the  defend- 
ant, of  the  tenor  following,  to  wit: 

"  *Pay  to  the  order  of  Joe  Shannahan  fifty  dollars,  value 
received  and  charge  the  same  to  account  of 

H.  L.  J.  Blume. 

"  'To  B.  B.  Ford  &  Co.,  Columbia,  S.  C.  No.  68.' 

"4.  That  the  plaintiff  paid  the  said  draft  upon  presenta- 
tion, upon  the  faith  and  credit  of  the  indorsement  of  the  said 
defendant,  supposing  said  draft  to  be  a  genuine  draft  of 
H.  L.  J.  Blume,  and  the  money  therefor  was  received  by  the 
defendant. 

"5.  That  the  said  draft  was  not  the  genuine  draft  of  the 
said  H.  L.  J.  Blume,  but  on  the  contrary  his  name  thereto 
is  a  forgery,  and  upon  the  discovery  of  the  same,  the  plain- 
tiffs, on  11th  January,  1904,  notified  the  defendant  thereof, 
and  demanded  the  return  of  the  said  fifty  dollars  so  paid  by 
the  plaintiffs  to  defendants  as  aforesaid,  but  the  said  defend- 
ant refused  and  still  refuses  to  pay  the  same." 

Judge  Dantzler  in  sustaining  the  demurrer  for  insuffici- 
ency assigned  the  following  reasons: 

"There  is  no  authority  in  this  State  decisive  of  the  question 
presented  by  the  demurrer.  The  case  cited  by  counsel  for 
plaintiff  (Gletin  v.  Shannon,  12  S.  C,  570),  is  inapplicable. 

"The  rule,  as  settled  by  the  great  weight  of  authority  in 
other  States,  is  that,  'As  between  parties  equally  innocent, 
the  loss  must  remain  where  the  course  of  business  has  placed 
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it/  6th  A.  &  E.  Ency,,  2  ed.,  1072.  That  is  to  say,  a  draw« 
becomes  chargeable  with  the  knowledge  of  the  signature  of 
the  drawer,  where  a  check  or  draft,  upon  which  the  signa- 
ture of  the  drawer  has  been  forged,  is  paid  by  the  drawee, 
the  drawee  must  bear  the  loss  unless  the  payee  is  negligent 
or  at  fault. 

"The  text  writers  are  not  in  accord  with  this  doctrine, 
but  it  seems  to  be  'firnily  rooted  in  the  commercial  law  of 
the  country,'  Germania  Bank  v.  Boutell,  60  Minn.,  189  (re- 
ported in  51  Am.  St.  Rep.,  521). 

"The  rule  in  relation  to  forged  indorsements  is  different. 
A.  &  E.  Ency.  Law,  vol.  5  (2  ed.),  1079. 

"The  plaintiffs  allege,  inter  alia,  that  the  draft  in  ques- 
tion was  presented  to  the  plaintiffs  by  the  defendants  'through 
the  usual  channels  in  the  course  of  banking.'  (Italics  mine. ) 
The  draft  was  placed  in  the  usual  course  of  business,  with 
the  plaintiffs,  and  they,  as  drawees,  paid  the  money  to  the 
defendant;  the  defendant  is  not  liable,  therefore,  to  the  plain- 
tiffs for  the  money  so  received,  unless  negligent  or  at  fault. 

"The  demurrer  must,  therefore,  be  sustained,  with  leave 
to  the  plaintiffs  to  amend  their  complaint,  if  so  advised,  by 
incorporating  therein  as  they  may  be  advised,  any  alleg-ed 
act  or  acts  of  negligence  or  fault  on  the  part  of  the  defend- 
ant respecting  the  draft  in  question." 

Both  sides  appeal.  The  plaintiff  contends  that  the  de- 
murrer should  not  have  been  sustained,  as  the  case  should 
be  governed  by  the  principle  announced  in  Glenn  v.  Shan- 
non, 12  S.  C,  57,  which  is:  "Where  money  is  paid  under 
a  mistake  of  fact  to  a  person  who  has  no  ground  in  con- 
science to  claim  it,  the  person  paying  it  may  recover  it  back." 
The  plaintiff  also  contends  that  if  the  question  of  defend- 
ant's negligence  is  involved,  the  complaint  alleges  such  neg- 
ligence by  stating  in  effect  that  the  defendant  indorsed  a 
forged  draft  on  plaintiff  and  presented  the  same  so  indorsed 
through  the  usual  channels  of  banking,  and  that  said  draft 
was  paid  by  plaintiff  upon  the  faith  and  credit  of  such  in- 
dorsement, supposing  the  draft  to  be  genuine. 
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The  defendant  contends  that  the  demurrer  should  have 
been  sustained  absolutely  without  leave  to  amend,  under  ihe 
commercial  rule  that  the  drawee  of  a  bill  of  exchange  or 
check  is  presumed  to  know  the  signature  of  the  drawer  and 
cannot  recover  back  the  money  paid  thereon  to  a  ho^ia  Me 
holder.  The  defendant  contends  that  such  presumption  is 
conclusive  in  this  case,  as  the  complaint  shows  that  defend- 
ant was  a  bona  fide  holder. 

The  rule  which  protects  a  bona  fide  holder  in  his  right  to 
retain  money  paid  by  the  drawee  upon  a  bill  or  check  to 
which  the  drawer's  signature  is  afterwards  discovered  to  be 
forged,  was  first  announced  by  Lord  Mansfield  in 
1       Price  V.  Neal,  3  Burr,  1355,  decided  in  1762,  was 
followed  by  Justice  Story  in  Bank  of  United  States 
V.  Bank  of  Georgia,  10  Wheat.,  333,  decided  in  1826,  and 
has  received  such  recognition  in  this  country  as  will  appear 
by  reference  to  cases  cited  in  5  Ency.  Law,  1071-1072: 
Germania  Bank  v.  Boutell,  27  L.  R.  A.,  635,  and  note,  and  in 
note  to  People's  Bank  v.  Franklin,  17  Am.  St.  Rep.,  800. 
An  examination  of  the  case  of  Price  v.  Neal,  supra,  and  of 
the  best  considered  cases  following  its  doctrine,  will  show 
that  the  question  of  the  holder's  fault  or  negligence  in  acquir- 
ing possession  or  in  his  conduct  in  misleading  the  drawee 
into  payment  or  throwing  him  off  his  guard,  may  affect  :he 
question  whether  in  equity  and  good  conscience  he  should  be 
allowed  to  retain  the  money.     In  Price  v.  Neal,  Lord  Mans- 
field remarked  that  the  holder  acquired  the  bill  for  value 
without  suspicion  of  the  forgery,  was  guilty  of  no  fault  or 
^^iect,  and  that  if  there  was  any  fault  or  negligence  it  was 
on  the  part  of  the  drawee.     We  think  the  true  rule  is  found 
stated  in  the  case  of  National  Bank  v.  Bangs,  106  Mass.,  441, 
^  -^rn.  Rep.,  349,  approved  in  Bank  of  Dam/ers  v.  Bank  of 
^^^^m,  151  Mass.,  280,  21  Am.  St.  Rep.,  451.     The  lan- 
f^^gre  of  the  Court  in  the  last  cited  case,  after  stating  thait 
^^  presumption  is  that  the  drawee  bank  knows  the  signature 
^^  its  own  customers,  is  as  follows:  "This  presumption  is 
^^cliisive  only  when  the  party  receiving  the  money  has  in 
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no  way  contributed  to  the  success  of  the  fraud,  or  the  mistake 
of  fact  under  which  the  payment  has  been  made.  In  ihe 
absence  of  actual  fault  on  the  part  of  the  drawee,  his  ccm- 
structive  fault  in  not  knowing  the  signature  of  the  drawer 
and  detecting  the  forgery  will  not  preclude  his  recovery  from 
one  who  took  the  check  under  circumstances  of  suspicion 
without  proper  precaution,  or  whose  conduct  nas  Deen  such 
as  to  mislead  the  drawee  or  induce  him  to  pay  the  check 
without  the  usual  security  against  fraud.  Where  a  loss, 
which  must  be  borne  by  one  of  two  parties  alike  innocent  of 
forgery,  can  be  traced  to  the  neglect  or  fault  of  either,  it  is 
reasonable  that  it  should  be  borne  by  him,  even  if  innocent 
of  any  intentional  fraud,  through  whose  means  it  has  suc- 
ceeded. To  entitle  the  holder  to  retain  money  obtained  by 
a  forgery,  he  should  be  able  to  maintain  that  the  whole 
responsibility  of  determining  the  validity  of  the  signature 
was  placed  upon  the  drawee  and  that  the  negligence  of  the 
drawee  was  not  lessened  and  that  he  was  not  lulled  into  a 
false  security  by  any  disregard  of  duty  on  his  (the  holder's) 
own  part,  or  by  the  failure  of  any  precaution  which  from  his 
implied  assertion  in  presenting  the  check  as  a  sufficient 
voucher  the  drawee  had  a  right  to  believe  he  had  taken." 

In  view  of  this  statement  of  the  rule,  the  question  whether 

the   demurrer  was   properly   sustained   depends   upon    the 

meaning  to  be  attached  to  the  alleged   presentation    and 

indorsement  of  the  draft  by  the  defendant.     Does 

2  such  presentation  and  indorsement  to  the  drawee 
represent  that  the  signature  of  the  drawer  is  genuine, 
or  does  it  merely  represent  that  the  instrument  is  genuine  as 
it  purports  to  be  in  all  respects,  except  as  to  the  signature 
of  tl'ie  drawer,  \vhich  the  drawee  is  presumed  to  know  ?  Mr, 
Daniel,  in  his  work  on  Negotiable  Instruments,  takes  the 
view  that  an  indorsement  engages  that  the  bill  or  note  is 
genuine — vol.  1,  sees.  672,  673;  vol.  2,  sec.  1361.  The  case 
of  Germania  Bank  v.  Boutell,  supra,  also  reported  in  51  Am. 
St.  Rep.,  579,  takes  the  view  that  an  indorsement  by  a 
holder  other  than  the  original  payee  constitutes  no  represen- 


Digitized  by  VjOOQIC 


LoRiCK  V,  Bank.  185 


Rep.]  April  Term,  1906. 


tation  or  guarantee  to  the  drawee  that  the  signature  of  the 
drawer  is  genuine,  but  we  think  that  the  weight  of  reason  and 
authority  is  against  that  view,  at  least  to  the  extent  that  an 
unrestricted  indorsement  is  calculable  to  mislead  the  drawee 
into  a  belief  that  the  paper  was  what  it  purported  to  be. 
People's  Bank  v.  Franklin  Bank,  88  Tenn.,  299,  17  Am.  St. 
Rep.,  884 ;  Bank  of  Damrers^  v.  Bank  of  Salem,  151  Mass., 
280,  21  Am.  St.  Rep.,  450 ;  First  National  Bmk  v.  First 
National  Bank,  4  Ind.,  355,  51  Am.  St.  Rep.,  227 ;  Woods  & 
Malone  v.  Colony  Bank,  114  Ga.,  683,  56  L.  R.  A.,  933. 
The  case  of  National  Bk,  Belmont  v.  Natioital  Bk,  Barnes- 
ville,  56  Ohio,  207,  65  Am.  St.  Rep.,  752,  while  holding  that 
a  restricted  indorsement  as  "for  collection"  has  not  that 
effect,  apparently  concedes  that  an  unrestricted  indorsement 
does  have  that  effect. 

From  what  has  been  said  it  must  follow  that  the  facts 
stated  in  the  complaint  constitute  a  cause  of  action  and  that 
^^^  defendant's  demurrer  should  have  been  overruled. 

The  judgment  of  the  Circuit  Court  is  reversed 


LORICK  V.  PALMETTO  BANK  AND  TRUST  CO. 

Bakk8 — Damages. — Refusal  of  bank  to  pay  check  of  depositor  having 
funds  to  his  credit  by  saying  the  deposit  was  in  the  savings  depart- 
ment and  could  not  be  paid  except  on  presentation  of  pass-book,  is 
equivalent  to  a  refusal  to  pay  and  entitles  depositor  to  temperate  dam- 
ages, and  recovery  is  not  dependent  upon  allegation  an*^  proof  of 
special  damages. 

Before  Purdy,  J.,  Richland,  Fall  Term,  1904.    Reversed. 

Action  by  Blanche  O.  Lorick  against  Palmetto  Bank  and 
Trust  Co.     From  judgment  for  defendant,  plaintiff  appeals. 

Mr.  Frank  G.  Tompkins,  for  appellant,  cites :  Damages  for 
malice  may  be  given  without  claiming  punitive  da^nages:  5 
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Ency.,  2  ed.,  6(>1;  lU  Mass.,  510;  32  Mich.,  77;  Bald.  (U. 
S.) » 138.  Qualified  refusal  is  equivalent  to  refusal:  5  Ency., 
2  ed.,  1050 ;  12  Rich.,  518.  Plaintiff  is  entitled  to  damages: 
14  C  B.,  505;  5  Ency.,  2  ed.,  1060;  2  Add.  Cont,  sec.  820; 
2  Mors,  on  Banks,  sec.  458;  Newm.  Bank  Dep.  (N.  C), 
sec.  215;  3  Ency.,  226;  12  Rich.,  525. 

Messrs.  JVestofi  &  Aycock,  contra,  cite :  Damages  suffered 
should  have  been  alleged:  3  Brev.,  185 ;  1  N.  &  M.,  326,  343; 
2  Bank  Cas.,  573,  587;  1  McM.,  116;  Cheves,  140;  Dudley, 
185;  2  Spears-,  536;  14  C.  B.,  607;  15  L.  R.  A.,  134;  5 
Bank  Cas.,  628 ;  70  S.  C,  108.  Damages  for  mental  suffer- 
ing are  not  allowed  where  campe)uatory  damages  only  are 
alleged:  57  S.  C,  330;  60  S.  W.  R.,  750 ;  8  Ency.,  2  ed.,"  688. 

April  14,  1006.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Chief  Justice  Pope.  This  action  was  commenced 
on  the  15th  day  of  September,  1003.  It  came  on  for  trial 
before  Judge  Purdy  and  a  jury,  on  the  28th  of  November, 
1004.  Its  object  was  the  recovery  of  $1,000  damages. 
After  hearing  the  testimony  and  argument  of  counsel  and  the 
Circuit  Judge's  charge,  the  jury  rendered  a  verdict  in  fa\or 
of  the  defendant.  After  judgment  an  appeal  was  taken  to 
this  Court. 

The  admitted  facts  are  that  the  plaintiff  on  the  14th 
March,  1003,  deposited  with  the  defendant  bank  the  sum  of 
$313.75,  to  be  paid  out  on  the  check  of  the  plaintiff  during 
banking  hours  of  the  defendant.  On  the  2d  day  of  July, 
1003,  she  issued  to  one  H.  R.  Harris  or  bearer  a  check  on  ihe 
defendant  bank  for  the  sum  of  $13.75;  the  defendant  in- 
formed the  holder  of  the  check  that  the  plaintiff  had  funds 
in  its  bank  to  her  credit  sufficient  to  piy  said  check,  but  that 
the  same  were  in  the  savings  department  of  said  bank,  the 
rules  of  which  required  that  all  checks  presented  for  payment 
should  be  accompanied  by  the  bank's  pass-book,  and  there- 
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upon  the  holder  of  the  check  left  the  bank.  Then  on  Monday 
succeeding  the  day  on  which  the  said  check  was  first  pre- 
sented the  check  was  again  presented  for  payment,  which 
was  again  declined  for  the  reason  before  given. 

It  was  found  that  the  bank  made  a  mistake,  for  the  funds 
of  the  plaintiff  were  not  deposited  in  the  savings  department 
of  the  bank,  but  were  really  subject  to  the  check  of  the 
plaintiff,  and  that  this  fact  was  discovered  by  the  bank  when 
the  plaintiff  presented  her  bode  of  deposit ;  that  then  the  bank 
offered  to  pay  the  check,  but  plaintiff  declined  to  receive  the 
money.  On  the  afternoon  of  that  day,  Monday,  the  bank, 
through  one  of  its  officials,  tendered  the  money  to  the  attor- 
ney of  the  plaintiff,  which  was  declined,  with  information 
that  suit  would  be  brought. 

The  defendant  admitted  that  its  books  showed  that  plaintiff 
had  on  deposit  subject  to  her  credit  the  sum  of  $213.75,  and 
that  said  books  of  the  bank  were  easily  accessible  by  its 
teller  and  assistant  teller.  'Regret  was  expressed  by  its 
officers  for  their  mistake. 

When  the  Judge  charged  the  jury,  "That  if  the  jury 
believed  that  there  was  no  positive  and  unqualified  refusal 
to  piy,  they  should  find  for  the  defendant" — ^he  was  in  error 
in  this  case,  for  the  action  of  the  bank  on  presentation  of  the 
check  was  tantamount  to  a  refusal  to  pay.  There  was  no 
mistake  on  the  part  of  the  plaintiff.  The  error  was  com- 
mitted by  the  defendant.  The  Judge  should  have  charged 
that  the  jury  should  have  found  a  verdict  for  temperate 
damages.  Atlanta  Natmial  Bank  v.  Davis,  23  Southeastern 
Reporter,  191 ;  3d  A.  &  E.  Ency.  of  Law,  1st  edition.  226. 

We  will  not  pass  upon  the  other  questions  raised,  because 
there  must  be  a  new  trial  at  any  rate. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  reversed  and  the  action  remanded  to  the 
Circuit  Court  for  a  new  trial. 

Mr.  Justice  Woods  concurring.  This  action  was 
brought  for  damages  for  refusal  to  pay  plaintiff's  check  for 
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$13.75  against  her  deposit  account  with  the  defendant  bank. 
The  refusal  was  due  to  the  error  of  the  bank  teller  in  sup- 
posing that  the  plaintiff's  deposit  was  in  the  savings  depart- 
ment ;  and  when  the  check  was  presented  he  told  Harris,  the 
payee,  the  pass-book  would  have  to  be  presented  with  the 
check.  There  was  no  affirmative  proof  that  the  plaintiff 
suffered  any  injury  to  her  reputation  or  any  financial  loss. 
The  verdict  was  for  the  defendant.  The  consideration  of  the 
appeal  from  the  refusal  of  the  Circuit  Judge  to  grant  plain- 
tiff's motion  for  a  new  trial  will  involve  the  law  of  the  case, 
and  it  will,  therefore,  be  unnecessary  to  refer  to  alleged 
errors  in  the  charge. 

The  liability  of  a  bank  to  its  depositor  for  substantial 
damages,  temperate  in  amount,  for  refusing  to  pay  his  check 
not  exceeding  his  credit,  is  generally  if  not  universally 
recognized.  And  it  is  not  necessary  to  recovery  that  there 
should  be  proof  of  special  damages,  the  law  presuming  that 
the  result  is  injury  to  the  credit  of  the  depositor  from  the 
general  experience  of  men  in  such  transactions.  It  is  the 
application  of  the  rule  established  in  cases  of  slander,  the 
refusal  to  pay  the  check  being  a  declaration  against  the 
solvency  and  correct  business  dealing  of  the  drawer.  Svend- 
sen  V.  State  Bank,  58  Am.  St.  Rep.,  522  (Minn.)  ;  Bank  v. 
Davis,  51  Am.  St.  Rep.,  139  (Ga.) ;  Schaffncr  v.  Ehmtan, 
32  Am.  St.  Rep.,  192  (111.)  ;  Citizens  Bank  v.  Importers  and 
Traders  Bank,  23  N.  E.,  540  (N.  Y.) ;  James  Co.  v.  Bank, 
80  Am.  St.  Rep.,  857  (Tenn.),  and  note;  5  Cyc,  535. 

It  cannot  be  denied  the  argument  is  strong  for  holding 
this  case  to  be  an  exception  to  the  rule  on  the  ground  that  the 
bank  officer,  in  refusing  to  pay  the  check,  expressly  said  the 
drawer  had  funds  to  her  credit  in  the  savings  department, 
and  that  the  check  would  be  paid  on  presentation  of  the 
pass-book,  and  hence  there  was  no  declaration  against  the 
solvency  and  reliability  of  the  depositor.  But  even  under 
these  circumstances  the  refusal  was  a  declaration  agfainst  the 
correct  business  methods  of  the  drawer,  from  which  some 
damages  may  be  presumed  to  result,  and  such  damages  are 
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something  more  than  nominal  though  they  may  be  insignifi- 
cant. 

I  think,  therefore,  there  was  error  in  refusing  the  motion 
for  a  new  trial. 


IN  RE  SOLOMONS'  ESTATE. 

PioBATB  CouBT — APPEAL. — PioBATE  OF  WiLL  in  probatc  couH  is  a  law 
case,  and  findings  by  Circuit  Judge  on  appeal  from  probate  court  in 
such  case  are  not  reviewable  here. 

Before  Purdy,  J.,  Hampton,  October,  1905.     Affirmed. 

In  re  estate  of  H.  M.  Solomons,  ex  parte  J.  B.  Bostick 
against  Eliza  S.  Lawton  et  al.  From  Circuit  decree,  Miss 
Daisy  McTeer  appeals. 

Mr,  W.  B.  deLoach,  for  appellant,  cites:  16  S.  C,  46;  31 
S.  C,  413. 

Mr,  A,  M elver  Bostick,  contra,  cites:  1  Ency.,  264-5,  522 ; 
2  Brev.,  289. 

April  14,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Woods.  This  is  a  contest  over  the  probate 
of  the  will  of  Miss  H.  M.  Solomons.  It  is  agreed  on  all 
sides  that  after  the  execution  of  her  will  the  testatrix,  just 
before  her  death,  undertook  to  change  the  sixth  clause  by 
adding  certain  words  thereto  without  observing  any  of  the 
formalities  required  to  make  the  change  legal.  The  pomt  at 
issue  is  what  were  the  added  words,  for  it  is  agreed  that  the 
will  must  stand  as  it  was  before  the  attempted  change. 
When  presented  for  probate  the  sixth  clause  with  the  change 
made  read  as  follows :  "All  the  rest,  residue  remainder  of  my 
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Estate  of  every  kind  whatsoever  consisting  of  South  Western 
Rail  Road  of  Georgia  citizens  Bank  of  Savannah,  Silver 
plate  furniture,  and  bedding  to  Daisy  McTeer  if  I  die  at 
Semole  and  also  for  my  debts  to  be  at  of  it."  The  testatrix 
who  herself  wrote  the  entire  will  was  a  woman  of  intelligence 
and  education,  and  it  is  manifest  from  the  expression?  used 
that  when  the  latter  part  of  this  clause  was  written  she  must 
have  been  very  feeble. 

In  admitting  the  will  to  probate  after  proof  in  solemn 
form  the  probate  judge  said  in  his  decree:  "It  seems  to  me 
that  the  words,  'And  also  for  my  debts  to  be  at  of  it,'  in  the 
last  part  of  the  sixth  clause  of  the  will,  might  be  the  words 
added,  and  I  gather  this  from  an  inspection  of  the  will." 

On  appeal  from  the  probate  court,  his  Honor,  Judge 
Purdy,  held  that  all  of  this  clause  after  the  word  "bedding" 
was  inserted  after  the  execution  of  the  will.  Included  in 
the  words  of  the  Court  thus  found  to  be  inserted  without  the 
proper  legal  formalities,  is  the  name  of  Daisy  McTeer,  the 
residuary  legatee  and  devisee,  and  with  this  change  the  result 
of  course  was  that  the  sixth  clause  purporting  to  devise  and 
bequeath  the  residuary  estate  failed  altogether.  This  con- 
clusion of  fact  reached  by  the  Circuit  Court  is  stated  in  the 
decree  to  be  founded  on  the  testimony  of  Mrs.  P.  H.  Allen, 
and  on  inspection  of  the  will  and  comparison  of  the  writing 
of  the  latter  part  of  this  clause  with  the  other  portions  of 
the  same  clause  and  of  the  entire  will. 

Mrs.  Allen  testified :  "Miss  H.  M.  Solomons  died  on  the 
22d  of  March,  1905 ;  she  kept  the  will  in  her  possession,  and 
asked  for  it  the  night  before  she  died,  and  added  something 
to  it — the  latter  clause  of  the  sixth  paragraph,  ending  with 
the  word  bedding;  all  after  that  or  that  clause  was  added; 
my  mother  and  myself,  with  a  little  child,  was  present;" 
but  on  the  cross-examination  she  said :  "I  did  not  read  what 
she  wrote,  but  I  knew  that  the  lines  that  were  added  to  the 
sixth  paragraph  was  the  words  that  she  wrote,  and  I  never 
read  the  will  until  after  the  death  of  Miss  H.  M.  S<doinons." 
As  the  witness  says  she  did  not  see  what  words  were  inserted 
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and  does  not  indicate  how  she  knew,  her  statement  could  not 
fairly  be  regarded  anything  more  than  an  opinion.  The 
evidence,  however,  furnished  by  the  paper  itself  from  inspec- 
tion and  comparison  of  the  writing  stands  on  a  different  foot- 
ing. It  is  true  the  paper  itself  is  before  us,  but  the  Circuit 
Court  from  an  inspection  and  comparison  made  the  find- 
ing of  fact  as  to  what  words  were  inserted,  and  the  question 
is  whether  this  Court  has  the  power  to  review  the  finding. 

All  the  cases  on  the  subject  from  Sullivan  v.  Thomas, 
3  S.  C,  531,  to  Ex  parte  Wallace,  73  S.  C,  79,  hold  that 
the  Circuit  Court's  finding  of  fact  in  a  law  case  is  final, 
in  the  sense  that  this  Court  has  no  power  to  review  it,  unless 
it  is  entirely  unsupported  by  eivdence.  And  it  is  immaterial 
in  what  tribunal  the  case  originated,  as  is  shown  by  the 
following  examples  of  its  application :  trial  by  court  without 
jury  in  original  jurisdiction  by  consent,  Johnson  v.  Clarke, 
15  S.  C,  80 ;  proceedings  in  habeas  corpus,  Hx  parte  Reed, 
10  S.  C,  604;  attachment,  Grollman  v.  Lipsitz,  43  S.  C, 
338,  21  S.  E.,  272 ;  appeal  from  maeistrate's  court  in  ordi- 
nary actions,  Sparks  v.  Davis,  25  S.  C,  381 ;  or  in  special 
proceedings,  Moultrie  v.  Dixon,  26  S.  C,  298,  2  S.  E.,  24; 
appeal  from  County  Board  of  Commissioners,  Tinslcy  v. 
Union  County,  40  S.  C,  276,  18  S.  E.,  794;  appeal  from 
probate  court  in  action  of  dower,  Ex  parte  Wallace,  supra. 
On  the  other  hand,  as  is  said  in  Sullivan  v.  Thomas,  supra, 
"When  the  nature  of  the  right  in  controversy,  or  of  the 
relief  sought  in  any  case  is  such  that,  prior  to  the  Code,  it 
would  have  been  appropriately  pursued  in  the  Court  of  Chan- 
cery, it  will  be  regarded  as  within  the  expression  *cases  of 
Chancery,'  and  under  the  appeal  given  by  the  Code  this 
Court  will  exercise  over  such  case  a  jurisdiction  to  correct 
errors  both  of  fact  and  law." 

It  is  obvious  that  the  court  of  probate  has  had  conferred 
upon  it  jurisdiction  in  some  matters  in  chancery,  such,  for 
instance,  as  the  accounting  of  administrators,  executors  and 
guardians,  sale  of  real  estate  in  aid  of  assets,  &c.  In  cases 
of  this  character  like  Black  v.  White,  13  S.  C,  37  •  Gunter 
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V.  Gunter,  18  S.  C,  198,  and  In  re  Covin's  Estate,  20  S.  C, 
471,  originating  in  the  probate  court,  this  Court  has  not  held 
the  finding  of  the  Circuit  Court  as  to  questions  of  fact  to  be 
final,  but  subject  to  be  reviewed  and  reversed  as  in  other  ap- 
peals in  chancery,  if  opposed  to  the  clear  weight  of  the 
testimony. 

Under  our  statute,  however,  other  matters  fall  under  the 
jurisdiction  of  the  court  of  probate  which  never  were  within 
the  jurisdiction  of  the  Court  of  Chancery,  and  as  to  these 
this  Court  has  no  power  under  the  Constitution  to  review 
the  finding  of  fact  of  the  Circuit  Court  made  by  that  Court 
on  appeal  from  the  probate  court.  One  of  these  matters 
is  the  probate  of  wills,  which  by  the  common  law  was  under 
the  control  of  the  ecclesiastical  courts.  Under  the  act  of 
1839  (11  Stat.,  46),  the  court  of  ordinary  had  jurisdiction 
of  the  probate  of  wills;  and  the  appeal  from  the  ordinarj' 
was  not  to  the  Court  of  Equity  but  to  the  Court  of  Common 
Fleas,  where  all  questions  of  law  and  fact  were  tried  anew 
with  or  without  a  jury.  In  Myers  v.  O'Hmdon,  12  Rich. 
Eq.,  203,  it  is  said :  '*Upon  the  trial  of  such  issues  the  same 
rules  of  evidence,  mode  of  examination,  and  forms  of  pro- 
cedure, are  observed  as  on  the  trial  of  original  causes  in 
that  Court.  In  truth,  the  validity  of  contested  wills  is  tried 
and  determined  practically  in  the  Court  of  Common  Pleas. 
The  primary  decree  of  the  ordinary  in  such  controversies  is 
regarded  by  the  parties  as  comparatively  immaterial.  It  is 
upon  the  appeal  to  the  Law  Courts  that  the  actual  contest, 
the  substantial  trial,  really  occurs.  In  legal  construction, 
the  Court  of  Common  Pleas  has  but  appellate  jurisdiction 
in  such  cases.  But  by  the  express  provision  of  the  act  of 
1839,  if  an  issue  of  fact  is  involved,  the  cause  is  to  be  tried 
anew,  as  though  it  were  an  original  cause  in  that  Court, 
and  the  parties  are  at  liberty  to  raise  new  questions,  never 
considered  by  the  ordinary,  or  even  made  before  him." 
Peebles  v.  Smith,  8  Rich.,  90;  Ex  parte  Apeler,  35  S.  C, 
417,  14  S.  E.,  931. 
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This  must,  therefore,  be  regarded  a  law  case,  and  the 
Circuit  Court's  finding  of  fact  is  conclusive. 

The  judgment  of  this  Court  is,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


EX  PARTE  POWELL. 

1.  Intebest. — A  MoRTOAGE  excciited  contemporaneously  with  a  bond  \9 
secure  its  payment  may  he  referred  to  to  ascertain  the  rate  of  inter- 
est as  to  which  the  bond  is  silent  in  controversy  between  the  payee  of 
the  bond  and  one  who  has  assumed  pa3rment  by  pledge  of  collateral. 
Dearman  v.  Trhnmier,  26  S.  C,  506;  Assn,  v.  McCartha,  43  S.  C,  75,  and 

Ounler  v.  Addy^  58  S.  C,  196,  distinguished  from  this  case. 
9.  Collateral  Security — Assigxmkkt. — A  pledgor  of  collateral  security 
for  valuable  consideration  to  secure  the  payment  of  three  separate 
debts  of  another  upon  payment  by  pledgor  of  the  two  first,  cannot 
require  pledgee  to  surrender  amount  of  collateral  equal  to  amount 
paid  on  the  two  debts  and  apply  balance  to  pnyment  of  third  debt, 
but  pledgee  may  apply  all  collateral  security  to  the  third  debt.  'ITie 
contract  of  assignment  in  this  case  held  not  to  give  the  pledgor  the 
right  to  make  this  demand. 

Before  Purdy,  J.,  February  14,  1005,  and  J.  P.  CarKy, 
special  Judge,  August,  1905,  Richland.    Modified. 

Ex  parte  Eliza  J.  Powell,  in  re  G.  W.  Fetner,  agamst  J. 
W.  Powell,  T.  G.  Patrick  ct  al.  From  Circuit  decrees,  peti- 
tioner and  defendant  Patrick  appeal. 

Messrs.  Lyies  &  McMahan  and  Jno.  T.  Duneon,  for  peti- 
tioner. The  former  cite :  Debt  evideiieed  by  bond  being  se- 
cured, its  terms  must  be  looked  to  to  settle  rate  of  interest: 
26  S.  C,  506 ;  43  S.  C,  75 ;  58  S.  C,  186. 

Messrs.  Weston  &  Aycock,  for  defendant  Patrick,  cite: 
Mortgage  securing  bond  may  be  referred  to  here  to  fix  rate 
13—74 
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of  interest:  Jones  on  Mtg.,  sec.  71;  18  S.  C,  73,  145,  COO; 
14  S.  C,  341;  22  S.  C,  270;  0  S.  C,  344;  20  S.  C,  40; 
17  S.  C,  1.  Pledgor  cannot  retake  securities  before  all  debts 
secured  are  paid  in  full:  18  Ency.,  1  ed.,  580,  001 ;  22  Ency., 
2  ed.,  882 ;  Brandt  on  Sur.,  sees.  201,  202,  205,  200 ;  Jones 
on  Pledges,  sees.  540,  541,  350 ;  Fell  on  Sur.,  542 ;  Pern. 
Eq.  Jur.,  sec.  1419. 

April  10, 1900.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  The  appeal  in  this  case  has  two 
branches.  One  is  the  appeal  of  T.  G.  Patrick  from  the  de- 
cree of  Judge  Purdy,  dated  February  14,  1905,  which  in- 
volves the  question  as  to  the  correct  rate  of  interest  for  which 
tlie  petitioner,  Eliza  J.  Powell,  is  bound  under  her  assign- 
ment to  T.  G.  Patrick  of  a  judgment  as  collateral. 

1  The  material  facts  relevant  to  this  controversy  are  as 
follows:  On  November  20,  1888,  defendant  J.  W. 
Powell  executed  to  defendant  T.  G.  Patrick  his  bond  in  the 
penal  sum  of  $4,000,  conditioned  for  the  full  sum  of  $*^.000, 
payable  January  1,  1890,  "with  interest  from  date,  p'lyaLle 
annually,  until  the  whole  debt  and  interest  be  paid  in  full." 
On  same  day  Powell  executed  to  Patrick  a  mortgnge  pur- 
porting to  be  given  to  secure  a  certain  bond,  "bearing  dale 
the  29lh  day  of  November,  1888,  conditioned  for  the  pay- 
ment of  the  full  and  just  sum  of  two  thousand  ($:?.O00) 
dollars  payable  January  1,  1890,  with  ten  per  cent,  iiucrest 
from  date  payable  annually  until  the  whole  debt  and  interest 
is  paid  in  full."  There  was  no  evidence  that  more  than 
one  bond  was  executed  between  the  parties  of  that  date  and 
amount,  and  there  is  no  douht  that  the  l)ond  referred  to  in 
the  mortgage  was  the  bond  as  to  which  the  question  of 
interest  has  arisen.  The  instrument  under  which  the  col- 
lateral was  assigned  by  Mrs.  Powell  to  T.  G.  Patrick  is  as 
follows,  the  third  paragraph  being  relevant  to  the  particular 
question  in  hand : 
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"State  of  South  Carolina,  County  of  Richland. 
''In  the  Court  of  Common  Pleas. 

"G.  W..  Fetner,  Plaintiff,  v.  J.  \V.  Powell,  Eliza  J  Powell, 
Jesse  B.  Symmers,  Eliza  J.  Powell,  as  Trustee,  and  Thomas 
G.  Patrick,  Defendants. 

"For  value  received,  I  hereby  assign,  transfer  and  set 
over  to  Thomas  G.  Patrick  all  my  individual  right,  title  and 
interest  in  the  decree  of  foreclosure  in  the  above  entitled 
action,  such  interest  having  been  derived  under  and  by  virtue 
of  a  certain  mortgage  executed  to  me  by  the  said  J.  W. 

Powell,  and  bearing  date  the day  of 18 — ,  and  more 

fully  described  in  the  said  decree.  This  assignment  is  made 
by  me  to  the  said  T.  G.  Patrick  to  be  held  by  him  as  collateral 
security  for  the  following  uses  and  purposes,  that  is  to  sny: 

"I.  For  the  payment  of  a  certain  note  this  day  executed 
by  the  said  J.  W.  Powell  and  indorsed  by  me  to  the  said 
Thomas  G.  Patrick  for  the  sum  of  six  hundred  and  nmety- 
seven  and  37-100  dollars — the  said  note  to  become  due  and 
payable  on  or  before  the  first  day  of  December,  1898. 

"II.  As  collateral  security  for  the  payment  of  any  other 
sum  or  sums  of  money  which  he  may  thereafter  advance 
in  the  payment  of  the  interest  upon  a  certain  mortgage  exe- 
cuted by  the  said  J.  \V.  Powell  to  Jessie  B.  Symmers — snid 

mortgage  bearing  date  the day  of 189 — ,  and 

being  more  fully  referred  to  in  the  above  entitled  proceed- 
ings. 

"III.  And  after  the  payment  of  the  said  note  above  referred 
to,  as  further  additional  collateral  security  for  the  payment 
of  a  certain  bond  executed  by  the  said  J.  W.  Powell  to 
Thomas  G.  Patrick  originally  for  the  sum  of  two  thousand 
dollars  and  secured  by  a  certain  mortgage  upon  a  certain 
real  estate  in  Fairfield  County — said  mortgage  bearing  date 
the  20th  day  of  November,  1888,  and  said  mortgage  being 
recorded  in  the  office  of  the  R.  M.  C.  of  Fairfield  Coimty  in 
mortgage  book  *H,'  page  188,  upon  which  said  bond  there 
is  now  due  and  owing  the  sum  of . 
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"Given  under  my  hand  and  seal,  this  the  15th  day  of  No- 
vember, A.  D.  1897.  Eliza  Powell  (L.  S.) 

"Signed,  sealed  and  delivered  in  the  presence  of  M.  H. 
Clayton,  S.  W.  Jackson." 

Judge  Purdy  held  that  the  assignment  secured  the  debt 
as  described  in  the  bond  above,  and,  no  rate  of  interest  being 
therein  specified,  the  rate  fixed  by  law  would  be  seven  per 
cent.,  his  reasoning  being  that  the  bond  was  a  complete  con- 
tract in  itself,  without  ambiguity,  and  needed  no  reference 
to  the  mortgage  to  make  it  phin,  that  the  mortgage  is  a 
mere  incident  of  the  debt  described  in  the  bond,  is  no  part 
of  the  bond  and  does  not  modify  the  bond,  but  is  a  separate 
and  distinct  evidence  of  a  debt,  and  that  one  who  secures 
the  payment  of  the  bond  cannot  be  held  for  the  debt  as  evi- 
denced by  the  mortgage — citing  Dcarman  v.  Trimmier,  26 
S.  C,  50G,  2  S.  E.,  501 ;  Building  and  Loan  Association  v. 
McCartha,  43  S.  C,  75,  20  S.  E.,  807;  Gunter  v.  Addy,  58 
S.  C,  186,  3G  S.  E.,  553. 

The  case  of  Dearman  v.  Trimmicr,  supra,  merely  decided 
that  where  a  creditor  holds  a  note  and  mortgage  and  has 
lost  his  right  of  action  on  the  note,  he  may  pursue  his  remedy 
on  the  mortgage,  but  must  rely  wholly  upon  the  mortgage 
standing  alone  unaffected  by  any  of  the  incidents  attacl:ed 
to  the  note.  In  such  a  case  the  "mortgage  stands  alone,  for 
the  note  having  lost  all  legal  vitality  it  can  no  longer  ?mpart 
any  of  its  incidents  to  the  mortgage,  which  must  be  treated 
as  a  distinct  and  independent  security  possessed  of  only  such 
qualities  as  are  inherent  in  its  nature,  unaided  by  any  inci- 
dents which  might  have  been  imparted  to  it  by  the  note 
previous  to  its  legal  extinction."  We  do  not  think  this  case 
is  an  authority  for  holding  that  a  Court  cannot  look  to  both 
the  bond  and  mortgage  having  legal  vitality  and  evidencing 
the  s^me  debt,  one  being  silent  as  to  the  rate  of  interest,  and 
the  other  speaking  definitely  on  that  point,  to  ascertain  the 
interest  which  the  bond  debt  bears.  The  case  of  Association 
V.  McCartha,  supra,  merely  holds  that  the  record  of  a  mort- 
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gage  containing  no  reference  to  attorneys'  fees  provided 
for  in  the  bond  which  the  mortgage  secured  is  not  notice 
that  such  fees  are  secured  by  the  mortgage  to  a  subsequent 
purchaser  of  the  mortgaged  premises  having  no  other  notice 
than  that  which  the  mortgage  supph'ed.  In  the  case  of 
Guntcr  v.  Addy,  sxipra,  the  Court  held  that  the  insertion, 
without  fraudulent  intent,  in  a  mortgage  after  execution  and 
record  and  after  a  junior  mortgage,  of  words  relating  to 
interest,  is  not  prejudicial  to  the  junior  mortgage  where,  in 
foreclosure  of  the  senior  mortgage,  interest  is  only  allowed 
according  to  the  terms  of  the  mortgage  as  recorded. 

These  two  last  mentioned  cases  rehte  to  the  question  of 
notice  to  subsequent  purchasers  or  encumbrancers  and  can 
not  apply  to  this  case,  which  involves  no  such  circumstance. 
On  the  contrary,  by  the  terms  of  the  agreement  it  is  apparent 
that  Mrs.  Powell  had  full  information  that  the  debt  secured 
by  the  bond  was  also  secured  by  the  mortgage  and  that  said 
debt  bore  interest  at  ten  per  cent,  as  described  in  the  mort- 
gage. It  cannot  be  doubted  that  if  the  question  were  pre- 
sented betwen  J.  W.  Powll,  debtor,  and  T.  G.  Patrick,  cred- 
itor, in  a  suit  to  foreclose  the  bond  and  mortgage,  the  Court 
would  be  compelled  to  hold  that  the  debt  bore  ten  per  cent 
annual  interest.  We  cannot  see  how  a  different  construc- 
tion can  be  put  upon  a  contract  in  behaFf  of  Mrs.  Powell, 
the  pledgor  of  collaterals  to  secure  the  same  bond  debt  and 
interest.  Pchcr,  Rogers  &  Co.  v.  Stcadman,  22  S.  C  ,  2T9, 
holds  that  a  written  instrument  cannot  be  construed  one  way 
as  against  the  principal  debtor  and  another  way  as  against 
the  surety.  Mrs.  Powell,  however,  is  not  to  be  reg^arded 
as  a  surety,  for  in  the  opinion  of  this  Court  in  the  former 
appeal,  68  S.  C,  324,  326,  47  S.  E.,  440,  the  Court  said: 
"Mrs.  Powell  does  not  occupy  the  position  of  surety,  but  of 
one  wh6  has  voluntarily  assumed  her  present  relation  to 
Patrick  for  full  value,  and  she  can  have  no  higher  equity 
against  Patrick  than  J.  W.  Powell  had     *     *     *." 

The  bond  and  mortgage  were  contemporaneously  executed 
and  relate  to  the  same  matter  and  both  may  be  looked  to  in 
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order  to  ascertain  the  intention  of  the  parties  as  to  the  rate 
of  interest.  Since  at  that  time  it  was  lawful  to  stipulate  for 
the  higher  rate  of  interest,  our  conclusion  is  that  Judge 
Purely  was  in  error  in  this  matter  and  that  the  rate  of  interest 
must  be  calculated  at  ten  per  cent,  from  November  20th, 
1888,  payable  annually,  in  accordance  with  the  conclusion 
of  the  master  in  his  report  before  Judge  Purdy,  dated  De- 
cemLer  22, 1904. 

In  his  decree  Judge  Purdy  required  the  master  to  reform 
his  report,  by  calculating  the  said  interest  at  seven  per  cent., 
and  in  certain  other  particulars  not  now  in  issue,  and  also 
required  that  he  make  further  report  with  other  necessary 
testimony  as  to  the  two  items  of  $G30.55  and  $535.17 
claimed  as  credits  by  Mrs.  Powell,  for  future  determination. 
The  master  made  his  report  accordingly,  which  was  dated 
April  22,  1005.  Judge  Carey  in  a  brief  decree  dated  August 
7,  1005,  overruled  the  exceptions  of  Mrs.  Eliza  J.  Powell 
and  confirmed  the  master's  report  and  directed  the  master 
to  apply  the  proceeds  of  the  judgment  assigned  by  Mrs. 
Eliza  J.  Powell  to  T.  G.  Patrick  on  November  15,  1897, 
to  the  payment  of  the  debt  mentioned  and  secured  by  para- 
graph III.  of  said  assignment. 

Both  parties,  Mr.  Patrick  and  Mrs.  Powell,  appeal  from 
this  decree.  Pat^^ck's  exceptions  present  the  question  as 
to  interest,  which  has  already  been  considered.  The  master 
having  made  his  report  in  conformity  with  the  order  of  Judge 
Purdy  as  to  the  matter  of  interest.  Judge  Carey  having  no 
power  to  review  the  order  of  Judge  Purdy,  merely  affirmed 
the  report  of  the  master  without  referring  to  the  question 
of  interest.  But  in  order  that  there  be  no  confusion  with 
reference  to  this  matter,  we  modify  Judge  Carey's  decree  in 
so  far  as  it  might  be  construed  to  affirm  the  calculation  of 
interest  at  the  rate  of  seven  per  cent.,  as  last  reported  by  the 
master. 

The  second  branch  of  the  appeal  arises  in  the  exceptions 
of  Mrs.  Powell  to  the  decree  of  Judge  Carey. 

The  judgment  rendered  November  13,  1897,  in  favor  of 
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Mrs.  Powell  against  J.  W.  Powell  et  al.  was  for  $3,- 

2      700.54,  exclusive  of  attorney's  fees.     By  reference 

to  the  instrument  set  out  above  in  full  it  will  appear 

that  this  judgment  was  assigned  by  Mrs.  Powell  to  T.  G. 

Patrick  to  secure  three  items : 

Item  1.  Note  by  J.  W.  Powell  to  Patrick,  indorsed  by 
Mrs.  Powell,  for  $007.37.  It  appears  that  J.  W.  Powell  was 
indebted  to  G.  W.  Fetner  on  a  note  for  $500,  dated  March 
1,  1804,  and  that  as  collateral  to  this  note  Mrs.  Powell  had 
assigned  to  Fetner  a  note  and  mortgage  given  by  J.  W. 
Powell  to  her,  dated  May  15,  1891,  for  $1,760.  In  May, 
1807,  Fetner  brought  suit  to  foreclose  this  mortgage  and  on 
November  13,  1807,  recovered  judgment.  Two  days  there- 
after J.  W.  Powell  applied  to  Patrick  for  a  loan  of  $697.37 
for  the  purpose  of  taking  up  the  Fetner  debt,  interest  and 
costs.  Patrick  advanced  the  money,  taking  the  note  referred 
to  above  as  item  1.  Patrick  became  owner  of  the  Fetner 
judgment  and  the  master  found  that  Mrs.  Powell  on  July 
8, 1802,  paid  him  as  master  $630.55  in  payment  of  the  Fetner 
judgment  and  that  this  sum  was  paid  over  by  him  to  Pat-^ 
rick  as  owner  of  the  Fetner  judgment.  The  master  further 
found  that  when  Mrs.  Powell  paid  off  the  Fetner  judgment, 
the  Powell  note  to  Patrick  (item  1)  became  satisfied,  being 
the  same  debt. 

Item  2.  The  interest  on  the  Symmers  bond  and  mortg;agt. 
It  appears  that  J.  W.  Powell  executed  to  Jessie  B.  Symmers 
in  February,  1880,  a  bond  in  the  full  sum  of  $1,000,  secured 
by  a  mortgage  of  certain  land,  being  part  of  the  land  cov- 
ered by  a  mortgage  assigned  to  Fetner  as  above  stated. 
After  tlie  execution  of  the  Symmers  mortgage  and  before 
the  execution  of  the  Eliza  J.  Powell  mortgage  assigned  to 
Fetner,  Patrick  purchased  a  half  interest  in  the  91J/2  acre 
tract  and  became  a  co-tenant  with  J.  \V.  Pcnvell  in  said  lands. 
In  the  said  case  of  Fetner  v.  Pm^rell  et  al.,  this  Symmers 
mortgage  was  foreclosed  and  Patrick  became  the  owner  of 
the  judgment  thereon.  This  mortgage  was  a  first  lien  on 
the  land.     The  master  found  that  Mrs.  Powell  paid  to  him 
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as  master  the  amount  due  on  the  Symmers  judgment  and 
that  the  same  was  paid  by  him  to  Patrick  as  owner  thereof, 
and  that  the  interest  paid  by  her  on  the  Symmers  judgm»mt 
was  $377.12  and  not  $533.17,  as  contended  by  counsel  for 
Mrs.  Powell. 

Item  3.  The  bond  and  mortgage  of  J.  W.  .Powell  to  Pat- 
rick, designated  as  the  Fairfield  bond  and  mortgage,  upon 
which  the  master  found  there  was  due  on  December  22, 
1904,  the  sum  of  $4,268.25. 

The  defendant  Patrick  was  proceeding  to  have  the  land 
embraced  in  the  mortgages  sold  by  the  master  under  the 
decree  in  said  case  of  Fctner  v.  /.  VV.  Pmccll  et  aL,  when 
Mrs.  Powell  began  this  proceeding  to  enjoin  the  sale.  The 
motion  for  injunction  resulted  in  a  consent  order  enjoining 
the  sale  and  the  payment  into  Court  of  the  funds  mentioned 
in-  the  master's  report  for  the  purposes  stated. 

Now  the  main  contention  in  behalf  of  Mrs.  Powell  is  that 
the  payment  made  by  Mrs.  Powell  under  this  consent  order 
in  discharge  of  items  1  and  2  must  be  deducted  from  the 
whole  amount  that  Patrick  is  to  receive  out  of  her  judgment 
assigned  to  him  and  that  only  the  balance  thereof  can  be 
applied  to  the  Fairfield  bond  and  mortgage,  item  3. 

We  agree  with  the  Circuit  Judge  that  the  contention  is 
not  well  founded.  The  position  of  Mrs.  Powell  with  ref- 
erence to  the  collateral  securities  is  not  that  of  a  mere  surety, 
for  it  appears  that  a  part  of  the  consideration  of  her  assign- 
ment to  Patrick  was  the  transfer  by  Patrick  to  her  of  a 
chattel  mortgage  held  by  Patrick  against  the  stock  of  goodi 
belonging  to  J.  W.  Powell.  Her  payments  of  the  Fetner 
and  Symmers  judgments,  items  1  and  2,  under  the  consent 
order  were  volunary  payments.  The  Symmers  mortgage 
constituted  the  first  lien  on  the  real  estate,  the  mortgage 
assigned  to  Fetner  the  second  lien,  and  the  mortgage  to 
Eliza  J.  Powell,  trustee,  the  third  lien,  hence  the  payments 
made  by  her  in  discharge  of  the  Symmers  and  Fetner  liens 
operated  to  the  benefit  of  all  those  interested  in  the  third 
lien,  which  Mrs.  Powell  had  for  value  pledged  to  Patrick. 
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The  pledgor  is  entitled  to  a  redelivery  of  the  collateral  secu- 
rities upon  payment  of  the  principal  debt  or  a  tender  thereof, 
but  so  long  as  any  portion  of  the  principal  debt  is  unpaid 
the  pledgee  has  the  right  to  retain  and  enforce  the  collateral 
securities  to  the  extent  necessary  to  discharge  the  principal 
debt.  Colbroke  Collateral  Securities,  sees.  129,  448;  22 
Ency.  Law,  2  ed.,  87G,  882.  In  the  absence  of  a  contract 
permitting  it,  we  know  of  no  rule  which  allows  the  pledgor 
of  securities  to  demand  return  of  any  part  of  the  collaterals 
upon  payment  of  a  part  of  the  principal  debt.  In  this  case 
no  payment  whatever  has  been  made  upon  the  third  item  of 
the  pledge  agreement,  the  Fairfield  bond  and  mortgage. 

We  do  not  think  that  it  is  a  proper  construction  of  the 
assignment  to  say  that  the  words  in  the  third  paragraph, 
"And  after  the  payment  of  the  said  note,  etc.,"  mean  that 
the  judgment  assigned  is  only  collateral  to  the  Fairfield 
bond  and  mortgage  after  deducting  from  the  judgment  an 
amount  equal  to  the  said  note.  It  may  be  that  if  J.  W. 
Powell  had  paid  in  the  amount  of  the  judgment  assigned 
and  the  question  was,  whether  the  proceeds  should  first  go 
in  discharge  of  Fetner's  debt  before  application  to  rhe  Fair- 
field debt,  that  this  language  of  the  assignment  would  re- 
quire application  first  to  the  Fetner  debt.  But  such  a  case 
is  not  presented.  No  payment  has  been  made  on  the  judg- 
ment assigned. 

The  foregoing  conclusion  practically  disposes  of  all  the 
exceptions  in  behalf  of  Mrs.  Powell  except  the  third  and 
sixth. 

The  sixth  exception  alleges  error  in  confirming  the  mas- 
ter's holding  that  the  interest  paid  on  the  Symmers  judg- 
ment to  Patrick  was  not  $535.17,  but  $377.12.  This  ques- 
tion does  not  appear  material  in  view  of  the  conclusion 
reached  above,  but  if  it  should  be  deemed  so,  we  see  no  good 
reason  for  disturbing  the  conclusion  of  the  Circuit  Court. 

It  is  conceded  by  counsel  for  Patrick  that  the  third  excep- 
tion requires  us  to  correct  the  finding  of  the  master,  con- 
curred in  by  the  Circuit  Court,  that  "Mrs.  Powell  was  bound 
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to  pay  under  Judge  Klugh's  decree  the  Fetner  judgment, 
interest  and  costs,  for  her  judgment  against  Powell  was  held 
by  Fetner  for  that  purpose."  This  was  doubtless  an  inad- 
vertence. It  does  not  appear  that  any  judgment  was  ren- 
dered against  Mrs.  Powell  on  her  indorsement  of  the  note 
assigned  to  Fetner  and  no  demand  is  made  for  a  personal 
liability  by  Mrs.  Powell  on  that  account. 

The  judgment  of  this  Court  is,  that  the  decree  of  Judge 
Purdy  and  the  decree  of  Judge  Carey  be  modified  in  the  par- 
ticulars above  mentioned  and  that  said  decrees  be  in  all  other 
respects  affirmed,  with  instruction  to  the  master  to  make 
the  proper  calculation  of  interest  in  accordance  with  this 
opinion  and  apply  the  proceeds  of  the  judgment  assigned  by 
Mrs.  Eliza  J.  Powell  to  T.  G.  Patrick  on  November  15, 
1807,  as  far  as  may  be  necessary,  to  the  payment  of  the 
debt  mentioned  in  and  secured  by  paragraph  3  of  said  as- 
signment. ^ 


ELLISON  &  CO.  V.  JOHNSON  &  CO. 

Damages — Contbactb. — The  measure  of  damages  in  a  case  of  failare  of 
consideration  in  defective  quality  of  goods  is  the  difference  in  value 
between  tlie  article  sold  and  the  article  delivered  at  the  time  and 
place  of  delivery,  and  the  question  is  not  effected  by  the  fact  that 
the  buyer  has  sold  the  goods  at  an  advanced  price.  Difference  be- 
tween action  for  rescission  of  contract,  and  defense  for  failure  of 
consideration  stated. 

Kaufman  v.  Stucktty,  37  S.  C,  7;  40  S.  C,  110,  and  F^wll  v.  D#oM, 
43  S.  C,  957,  diitinguUhed  from  this  cote. 

Before  Gary,  J.,  Abbeville,  February,  1905.     Reversed. 

Action  by  W.  M.  Ellison  &  Co.  against  J.  T.  Johnson  & 
Co.    From  judgment  for  plaintiff,  defendant  appeals. 


Digitized  by  VjOOQIC 


Ellison  v.  Johnson.  208 


Rep.]  April  Term,  1906. 


Mr.  IVm.  P.  Greene,  for  appellant,  cites:  2  Rich.,  48:  24 
Ency.,  1157;  58  Am.  St.  R.,  313;  32  S.  E.  R.,  G83.  718; 
78  S.  C,  18;  139  U.  S.,  199. 

Mr.  Wnu  N.  Graydon,  contra,  cites:  43  S.  C,  257;  37  S. 
C,  8,  110. 

April  16, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  The  complaint  in  this  case  was  for 
the  price  of  a  lot  of  flour  sold  and  delivered  by  plaintiffs  to 
defendants,  and  the  main  defense  in  the  answer  was  damag:es 
for  breach  of  warranty  as  to  the  quality  of  the  flour.  The 
trial  resulted  in  a  verdict  and  judgment  for  plaintiff  s'or 
$385,  the  sum  demanded. 

The  crucial  question  presented  by  defendants'  exceptions 
iS;  whether  the  Circuit  Court  correctly  instructed  the  jury  as 
to  the  rule  or  measure  of  damages  applicable  to  the  defense 
set  up  by  defendants.  The  Court  charged  in  substance  that 
if  the  defendants  sold  the  flour  for  more  than  they  had  paid 
for  it,  they  were  not  damaged  and  could  not  recover  dam- 
ages and  have  abatement  in  the  price  for  any  defect  in  tbe 
quality  of  the  flour.  Under  this  instruction  the  jury  could 
not  do  otherwise  than  bring  in  a  verdict  for  phintJff,  as 
defendants  admitted  that  they  had  sold  the  flour  at  a  profit 
of  about  twenty-five  cents  per  barrel. 

The  testimony  in  behalf  of  the  defendants  tended  to  shrAv 
that  in  December,  1903,  defendants  purchased  of  plaintiffs 
four  hundred  barrels  of  flour,  manufactured  by  Ballard  & 
Ballard  Co.,  consisting  of  three  brands,  Obelisk,  Bicycle  and 
Waterloo,  of  standard  quality,  such  as  defendants  had  pre- 
viously used  in  their  business  as  merchants,  to  be  shipped, 
and  at  prices,  as  follows:  100  barrels  on  January  1,  1004, 
and  100  barrels  on  January  15,  1904,  Obelisk  at  $5,  Bicycle 
at  $4.45  and  Waterloo  at  $4.15  per  barrel;  100  barrels  on 
February  15,  1904,  and  100  barrels  oii  March  15,  1004,  at 
an  advance  of  five  cents  per  barrel.     The  quantity  of  flcur 
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was  delivered  as  contracted  for.  The  first  and  second  ship- 
ments were  paid  for  by  defendants  without  any  question 
being  made  as  to  quality.  When  draft  was  made  for  thfe 
third  shipment,  defendants  complained  of  the  quality.  De- 
fendants* customers  had  been  complaining  of  the  flour  and 
the  testimony  tended  to  show  that  the  flour  was  dark  and 
of  poor  cooking  quality — in  fact,  the  plaintiffs  admitted  that 
the  flour  was  defective  and  were  willing  to  allow  some  de- 
duction. The  defendant  Brock  testified  that  plaintiffs  told 
him  to  go  ahead  and  pay  the  draft  for  the  third  shipment 
and  that  his  claim  could  be  adjusted  out  of  the  fourth  and 
last  shipment.  The  present  suit  is  for  the  price  of  the  last 
shipment  of  100  barrels,  less  freight.  The  testimony  in 
behalf  of  defendants  showed  that  immediately  after  the  pur- 
chase in  December,  1003,  flour  began  to  advance  in  price 
and  continued  to  advance  for  some  time,  that  by  January  1, 
1004,  flour  had  advanced  twenty  or  twenty-five  cents  i?er 
barrel,  and  by  the  time  of  the  last  shipment  in  March,  1004, 
flour  had  advanced  seventy-five  cents  per  barrel,  and  that 
by  reason  of  this  advance  in  price  defendants  were  enabled 
to  dispose  of  the  flour  at  a  profit  of  twenty-five  cents  per 
barrel,  but  that  they  lost  the  advance  in  the  market  price. 

It  is  manifest  that  the  loss  claimed  by  defendants  does  not 
fall  under  the  class  of  exj>ected  or  anticipated  profits  that 
are  contingent,  speculative  and  remote  and,  therefore,  not 
recoverable,  as  in  Sitton  v.  McDonald,  25  S.  C,  C8.  If  it 
is  proper  to  characterize  the  loss  in  this  case  as  a  loss  of 
profits,  it  is  a  loss  of  accrued  and  certain  profits  sustained 
at  the  time  and  place  of  delivery  of  the  respective  shipments 
of  flour.  More  accurately  speaking,  the  question  turns  on 
the  difference  in  tl^e  value  of  the  article  sold  and  the  value 
of  the  article  delivered  at  the  time  and  place  of  delivery. 
If  A.  sells  B.  400  bales  of  good  middling  cot!on  to  be  de- 
livered at  a  specified  time  in  the  future  at  11  cents  per  pound, 
does  A.  perform  his  contract  by  delivering  400  bales  of 
stains  simply  because  stains  happen  to  be  worth  11  cents  at 
the  time  of  delivery  ?     It  is  too  clear  for  argument  that  B.'s 
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loss  by  reason  of  A.'s  non-performance  of  contract  is  the 
difference  in  value  between  cotton  graded  "good  middling^' 
and  cotton  graded  "stains"  at  the  time  and  place  of  delivery. 
It  is  impossible  by  illustration  to  make  the  case  plainer. 
The  defendants  bought  good  flour  of  a  particular  brand  and 
standard  and  reasonably  suffered  loss  by  a  delivery  of  an 
inferior  grade  of  flour.  The  question  is  not  affected  bv  *h« 
price  defendants  may  have  obtained  for  the  flour,  except 
that  evidence  of  the  price  obtained  by  them  may  aid  in 
establishing  the  value  of  the  articles  at  the  time  of  delivery 
as  compared  with  what  would  have  been  the  value  if  they  hid 
been  as  warranted.  The  converse  of  the  proposition  is 
illustrated  in  Huguenot  Mills  v.  Jempsou  &  Co,,  68  S.  C, 
363,  47  S.  E.,  687,  wherein  the  seller  of  goods  by  executory 
contract  to  be  delivered  at  a  future  time  may  recover,  for 
breach  of  contract  by  the  buyer  refusing  to  receive  the  goods, 
the  difference  between  the  contract  price  and.  the  market 
price  at  the  time  the  buyer  refuses  to  accept.  In  that  case 
the  price  of  the  goods  had  gone  down.  The  authorities 
generally  agree  that  the  measure  of  damages  in  a  case  of  this 
kind  is  the  difference  in  value  between  the  article  sold  and 
the  article  delivered  at  the  time  and  place  of  delivery,  and 
that  the  question  is  not  affected  by  the  fact  that  the  buyer 
has  sold  the  property  at  an  increased  price.  2  Sutherland 
on  Damages,  422;  2  Sedgwick  on  Damages,  474,  475; 
Broiv7i  V.  Bigcloiv,  10  Allen,  242;  Bushman  v.  Taylor,  2 
Ind.  App.,  12,  50  Am.  St.  Rep.,  228;  Berry  v.  Shannon, 
98  Ga.,  459,  58  Am.  St.  Rep.,  314,  25  S.  E.,  514.  The 
case  falls  within  the  principle  of  Hadlcy  v.  Baxendalc,  9 
Exch.,  341,  often  cited  and  approved  in  this  State,  "that 
damages  which  may  fairly  and  reasonably  be  considered  as 
naturally  arising  from  a  breach  of  contract  according  to  the 
usual  course  of  things  are  recoverable."  Losses  following 
the  fluctuations  of  the  market  must  be  regarded  as  witlun 
the  contemplation  of  the  parties  as  matters  of  damages  in 
contracts  for  sale  of  marketable  articles.  The  element  of 
certainty  is  attained  when  the  loss  is  adjusted  by  ascertain- 
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ing  the  difference  in  value  bctzvccn  the  thing  delivered  and 
the  thing  agreed  to  be  delivered  at  the  time  and  place  of 
delivery. 

The  Circuit  Judge  in  charging  the  jury  misconceived  the 
effect  of  the  cases  of  Kauffman  v.  Stuckey,  37  S.  C,  7,  10 
S.  E.,  192,  40  S.  C,  110,  18  S.  E.,  218,  and  FchkII  v.  Dcane, 
43  S.  C,  257,  21  S.  E.,  L  In  so  far  as  the  Kauffman  case 
related  to  the  question  involved  in  this  case,  partial  failure 
of  consideration,  it  is  in  accord  with  the  view  we  have  an- 
nounced, for  this  Court  approved  the  charge  to  the  jury  that 
in  case  of  a  partial  failure  of  consideration  in  the  quality 
of  the  flour,  the  defendant  was  entitled  to  recover  or  have 
abatement  to  the  extent  the  flour  failed  to  come  up  to  the 
sample.  The  fact  that  the  buyer  sells  the  articles  without 
loss  or  at  a  profit  becomes  very  4naterial  when  the  case  pre- 
sented is  one  of  rescission  of  contract.  The  cases  cited  show 
that  when  the  action  or  defense  is  based  upon  a  rescission 
of  the  contract  for  a  total  failure  of  consideration,  the  bujer 
must  account  for  whatever  he  obtained  for  alleged  worth- 
less articles.  In  such  a  case,  of  course  if  the  buyer  has 
sold  the  alleged  worthless  articles  at  a  profit,  he  has  sus- 
tained no  damage.  An  action  or  defense  based  upon  the 
rescission  of  a  contract  proceeds  upon  the  theory  that  the 
title  of  the  goods  revests  in  the  seller,  and  so  the  buyer  who 
has  sold  them  in  whole  or  in  part  must  account  to  the  owner, 
whereas,  an  action  or  defense  based  upon  a  partial  failure 
of  consideration  leaves  the  title  of  the  goods  in  the  buyer 
and  what  he  gets  for  his  own  property  (except  as  evidence 
of  value)  is  not  a  vital  matter  in  determining  whether  the 
seller  has  performed  his  contract  and  what  he  must  render 
to  the  buyer  as  an  equivalent  for  non-performance. 

These  views  must  result  in  a  new  trial  for  misdirection 
of  the  jury.  We  do  not  deem  it  important  to  consider  fur- 
ther the  exceptions  of  the  defendant. 

The  plaintiff  demurred  to  an  answer  for  insufiiciency  at  a 
former  term,  when  the  case  was  called  before  special  Judge 
Ernest  Moore,  and  Judge  Moore  overruled  the  demurrer  on 
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the  ground  that  defendants,  on  the  facts  stated  in  the  answer, 
"were  entitled  to  credit  or  damages  to  the  extent  that  the 
flour  shipped  failed  to  come  up  to  standard  of  that  contracted 
for  at  the  time  of  the  delivery."  Judge  Moore's  ruling  was 
in  strict  accord  with  the  views  herein  announced  and  plain- 
tiffs' exceptions  thereto  cannot  be  sustained. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
case  remanded  for  a  new  trial. 


BROWN  V.  THARPE. 

1.  PXKflOKAi.  Rights — Cokbtitutiok. — Sec  13.,  Art  I.,  of  Constitution 
of  1868,  iq>plie8  to  personal  rij^ts. 

9.  CoxFLicT  OF  Laws. — Ibid. — The  act,  91  statute,  360,  exempting  cer- 
tidn  portions  of  Williamsburg  County  from  the  operation  of  the 
general  stock  law  for  a  certain  time  of  the  year  does  not  violate  the 
equality  clauses  of  the  State  and  Federal  Constitutions,  in  imposing 
upon  citisens  in  the  exempted  portion  the  burden  of  fencing  their 
cultivated  lands,  when  same  is  not  required  of  other  citizens  of  the 
county,  and  in  compelling  dtisens  along  the  boundary  line  to  pay  the 
penalty  if  their  stock  go  across  the  boundary  line. 

8.  Statutes. — Court  cannot  declare  a  statute  void  because  (1)  lines  of 
territory  described  as  exempted  from  a  certain  law  is  not  clearly 
defined;  (S)  it  contains  no  adequate  and  effective  remedy  for  car- 
rying out  its  provisions;  (S)  consequences  of  act  are  against  common 
rig^t  and  reason. 

Before  Ki^ugh,  J.,  Williamsburg,  June,  1905.     Affirmed. 

Action  by  Dexter  A.  Brown  against  S.  J.  Tharpe  in 
magistrate  court.  From  Circuit  order  affirming  judgment 
of  magistrate,  defendant  appeals. 

Messrs,  Lee  &  Askins,  for  appellant.  No  argtiment  fur- 
nished Reporter. 

Messrs,  Gilland  &  Gilland,  contra,  cite :  Cool.  Con.  Lim., 
5  ed.,  218,  219;  68  S.  C,  357;  8  Cyc,  802,  804;  14  Ga., 
438 ;  45  Ga.,  370;  8  Cyc,  737;  Code  1902, 1505,  1506, 1507, 
1510,  1513;  24  Stat.,  393;  7  Law  R.  &  R.,  sec.  3833;  Cool. 
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Con.  Lim.,  2  ed.,  390;  30  S.  C,  360;  21  S.  C,  292;  33  S. 
C,  66;  54  S.  C,  252;  120  U.  S.,  71;  39  L.  R.  A„  245;  62 
S.  C,  524;  7  Law  R.  &  R.,  sec.  3745 ;  73  S.  C,  74. 

April  17,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Jones.  This  appeal  involves  the  constitu- 
tionality of  the  act  approved  December  22,  1892,  21  Stat, 
360,  exempting  a  designated  portion  of  Williamsburg 
County  from  the  operation  of  the  general  stock  law  from  the 
15th  day  of  December  each  year  to  the  15th  day  of  April  of 
the  following  year.  The  plaintiff  and  defendant  are  resi- 
dents near  the  center  of  the  exempted  territory.  The  de- 
fendant in  February,  1905,  seized  and  impounded  two  cows 
of  the  plaintiff  found  upon  his  land,  and,  after  notice,  was 
proceeding  to  have  the  cattle  advertised  and  sold  by  a  magis- 
trate, when  the  plaintiff  brought  this  action  in  claim  and 
delivery  before  magistrate  W.  P.  Baldwin.  The  defendant 
sought  to  justify  his  seizure  of  the  cattle  on  the  ground  that 
the  exemption  from  the  general  stock  law  was  unconstitu- 
tional. 

The  magistrate  sustained  the  act  and  found  judgment 
against  defendant,  and  this  judgment  on  appeal  was  affirmed 
by  the  Circuit  Court,  Judge  Klugh,  from  which  defendant 
appeals,  alleging  the  unconstitutionality  of  the  act  in  ihe 
particulars  which  we  now  consider. 

1.  Sec.  12,  art.  I.,  of  the  Constitution  of  1868, 

1  has  no  application,  as  that  provision  expressly  relates 
to  personal  rights,  which  are  not  involved  in  this 

contention. 

2.  It  is  contended  that  the  act  violates  art.  I.,  sec.  5,  of  ihe 

State  Constitution,  and  the  fourteenth  amendment  of  the 

Federal  Constitution,  by  denying  the  equal  protection  of  law, 

in  that  (1)  it  imposes  upon  citizens  in  said  exempt 

2  section  the  burden  of  fencing  the  cultivated  lands 
when  the  same  is  not  required  of  other  citizens  of 

Williamsburg  County;  (2)  in  compelling  citizens  along  the 
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Williamsburg  County,  (2)  ii^  compelling  citizens  a^xig  the 
boundary  line  to  pay  the  penalty  if  their  stock  should  wan- 
der across  the  boundary  line. 

The  statute  in  question  merely  exempts  the  designated 
territory  from  the  operation  of  the  general  stock  law  for  the 
time  specified  and  does  not  undertake  to  l^slate  in  any 
other  respect.  If  it  be  competent  for  the  legislature  to  pre- 
scribe police  regulations  for  a  particular  locality,  any  incon- 
venience which  results  to  those  living  near  the  boundary 
line  because  of  their  proximity  thereto  must  be  borne  as  the 
natural  consequence  of  the  valid  legislation.  The  case  of 
Gocfdale  v.  Sowelh  62  S.  C,  524,  40  S.  E.,  970,  shows  that 
it  was  not  unconstitutional  for  the  legislature  in  1892  to 
enact  a  statute  exempting  certain  portions  of  a  county  from 
the  operation  of  the  general  stock  law.  The  statute  applies 
equally  to  all  within  the  exempted  territory.  The  equality 
clauses  of  the  State  and  Federal  Constitution  are  not  violated 
when  aH  within  a  designated  and  reasona'We  classification 
are  treated  alike.  State  v.  Berlin,  21  S.  C,  296;  IJtsey  v. 
Hiott,  30  S.  C,  365,  9  S.  E.,  338 ;  Simmons  v.  Telegraph 
Co.,  63  S.  C,  430,  41  S.  E.,  521 ;  Johnson  v.  Spartan  Mills, 
68  S.  C,  356,  47  S.  E.,  695. 

3.  It  is  further  contended  that  the  statute  violates  art. 
I.,  sec.  23,  of  the  Constitution  of  1868,  and  art.  I.,  sec.  17, 
of  the  Constitution  of  1895,  in  that  it  takes  private  property 
for  private  and  public  use  without  the  consent  of  the  owner 
and  without  compensation.  This  question  is  concluded 
against  appellant  by  the  case  of  Goodde  v.  Sowell,  62  S.  C, 
616,  40  S.  E.,  970. 

4.  The  remaining  exceptions  assign  as  objections  to  the 
statute,  (1)  that  the  lines  of  the  designated  territory  are  not 
clearly  defined,  (2)  that  the  statute  contains  no  adequate  and 

effective  means  of  carrying  out  its  provision,   (3) 

3       the  consequences  of  the  act  are  against  common  right 

and  reason.       The  policy,  wisdom,  expediency  and 

adequacy  of  a  statute  are  legislative  questions.     The  Courts 

cannot  declare  a  statute  void  unless  it  manifestly  violates 

14—74 
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some  constitutional  principle.    Seegers  v.  Seaboard  Air  Line, 
73  S.  C,  74. 

The  exceptions  are  overruled,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


LOAN  &  SAVINGS  BANK  v.  FARMERS  &  MERCHANTS  BANK. 

Bakkb. — A  Check  on  a  bank  operates  as  an  assignment  fro  iamto  of  tlie 
drawer's  deposit  account,  and  the  bank  cannot  refuse  payment  of 
a  check  in  hands  of  bona  fide  indorsee  and  holder  because  the  drawer 
has  notified  bank  that  the  check  was  obtained  hj  fraud,  and  there 
was  a  failure  of  consideration.  Bank  has  no  rig^t  to  deposit  money 
in  Court  and  demand  that  drawer  be  made  party  defendant  and 
required  to  litigate  with  holder  the  bona  fide*  of  the  check.  The 
remedy  of  drawer  is  to  take  acUon  to  prevent  payment  of  check,  and 
bank  should  be  allowed  reasonable  time  after  notice  to  await  action 
of  drawer  and  to  decide  if  it  would  risk  suit  by  holder  or  drawer. 

Before  Watts,  J.,  Greenwood.    Affirmed. 

Action  by  Loan  and  Savings  Bank  against  Farmers  and 
Merchants  Bank.  From  judgment  for  plaintiff,  defendant 
appeals. 

Messrs.  Sheppards,  Grier  &  Park,  for  appellant. 

Messrs,  Witherspoon  &  Spencers,  contra. 

April  17, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Chief  Justice  Pope.  The  plaintiff  in  its  action  in 
the  Court  of  Common  Pleas  of  Greenwood  sought  to  recover 
of  the  defendant  bank  the  sum  of  $84.45,  with  interest  from 
the  30th  of  December,  1903,  and  also  the  sum  of  $25,  the 
expense  of  the  action.  By  the  agreement  of  the  parties  the 
case  was  heard  before  Judge  Watts,  who  rendered  his  judg- 
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ment  on  April  7th,  1906,  far  the  sum  of  $84.46,  with  interest 
thereon  from  the  30th  December,  1903,  and  the  cost  of  this 
action. 

In  order  to  understand  these  issues,  we  will  reproduce 
the  complaint,  the  affidavit  submitted  by  the  defendant  bank, 
the  notice  of  tiie  defendant  bank  and  the  order  of  Judge 
Watts  and  the  defendant's  grounds  of  appeal  therefrom. 

COMPLAINT. 

"The  plaintiff  above  named,  complaining  of  the  defend- 
ant herein,  shows  to  this  Court : 

"I.  That  at  the  times  hereinafter  named  the  plaintiff  was, 
and  still  is,  a  banking  corporation,  duly  organized  under 
the  laws  of  said  State  to  do,  and  actually  doing  business 
as  such,  at  Yorkville,  in  the  county  of  York,  and  State 
aforesaid. 

"II.  That  at  the  said  times  the  defendant  was,  and  it  still 
is,  a  banking  corporation,  duly  organized  under  the  laws 
of  said  State  to  do,  and  actually  doing  business  as  such,  at 
Greenwood,  in  the  county  and  State  first  above  named,  the 
residence  of  defendant. 

"III.  That  on  the  12th  day  of  December,  1903,  one  Y.  B. 
Trammell,  a  depositor  of  defendant,  for  value  received,  duly 
issued  and  delivered  to  one  W,  G.  Stephenson  said  depos- 
itor's check  in  writing,  drawn  by  the  said  Y.  B.  Tranmiell 
on  the  defendant,  and  made  payable  to  tiie  order  of  the  said 
W.  G.  Stephenson,  in  the  sum  of  $84.46 ;  the  said  check  being 
in  form  as  follows : 

"  'Greenwood,  S.  C,  Dec.  IS,  1903.     No. . 

The  Farmers  and  Merchants  Bank,  pay  to  the  order  of 
W.  G.  Stephenson  ($84.46)  eighty-four  and  forty-five  cents. 

Y.  B.  Trammell.' 

"IV.  That  thereupon  the  said  W.  G,  Stephenson,  for  value 
received,  indorsed,  transferred  and  delivered  the  said  check 
to  one  R.  T.  Stephenson,  secretary  and  treasurer,  who  in 
turn  thereupon,  and  for  full  value  received  of  the  plaintjfT, 


Digitized  by  VjOOQIC 


212  L.  &  S.  Bank  v.  F.  &  M.  Bank. 

Opinion  of  the  Court.  [74   &  C 

indorsed,  transferred  and  delivered  ibe  said  chedc  to  {rfain- 
tiff,  who  accordingly  became,  and  it  stiU  continues  to  be^ 
the  bona  Me  owner  and  holder  thereof,  and  of  the  said 
Y.  B.  TrammelFs  deposit  in  said  bank  to  the  extent  of 
$84.45.  That  thereafter  between  the  date  of  sa^  check  and 
the  30th  day  of  December,  1903,  the  plaintiff  dtily  presented 
the  chedc  to  the  defendant,  and  demanded  payment  thereof, 
and  of  the  sum  of  $84.45,  but  the  defendant  refused  pay- 
ment, the  said  refusal  being  coupled  with  only  one  reason 
assigned,  and  with  an  admission  made,  as  defendant's  mcm- 
orandtmi  indorsed  on  the  said  check  shows,  to  wit :  'Funds 
on  hand  to  meet  check,  but  party  drawing  check  had  ordered 
same  held  up;'  and  in  this  connection  plaintiff  charges  the 
truth  of  said  admission,  the  insufficiency  of  the  reason  as- 
signed, and  that  there  was  and  is  no  sufficient  reason  ior  said 
refusal;  and  accordingly  plaintiff  has  been  forced  to  bring 
this  action  for  the  defendant's  said  refusal,  plaintiff  was 
and  is  damaged  by  the  defendant  in  the  sum  of  $84.45,  with 
interest  thereon  from  the  30th  day  of  December,  1903,  and 
also  the  sum  of  $25,  the  expenses  of  this  action. 

"Wherefore,  plaintiff  prays  judgment  against  the  defend- 
ant for  said  sums  and  interest,  and  for  the  costs  of  this 
action." 

THE  AFFTOAVIT  AND  THE  NOTICE. 

"Personally  comes  before  me  R.  M.  Hays,  who,  on  oath, 
says :  That  the  Farmers  and  Merchants  Bank,  the  defendant 
in  the  above  stated  matter,  is  a  banking  corporation  with 
its  place  of  business  at  Greenwood,  and  that  this  deponent 
is  its  president  and  an  officer  thereof  and  authorized  to 
make  this  affidavit;  that  an  action  is  pending  in  the  Cbitrt 
of  Common  Pleas  for  Greenwood  County  against  the  said 
the  Farmers  and  Merchants  Bank,  wherein  Loan  and  Sav- 
ings Bank  is  the  plaintiff,  in  which  said  action  a  judgment 
is  demanded  against  the  said  the  Farmers  and  Merchants 
Bank,  the  defendant  herein,  the  cause  of  action  being  that 
heretofore  on  December  ISth,  1903,  one  Y.  B.  Tranmiell, 
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who  was  a  dqxisitor  in  the  defondant  bank^  issued  a  certain 
check  to  one  Stevenson,  payable  to  his  order,  who  there- 
after, it  is  alleged  in  the  complaint,  indorsed  and  transferred 
it  to  one  R.  T.  Stevenson,  who  in  turn,  it  is  alleged,  indorsed 
and  transferred  it  to  Loan  and  Savings  Bank,  who  claims 
to  be  the  owner  thereof  for  value;  that  the  said  check  was 
dated  December  lath,  1903,  and  it  was  in  the  sum  of 
$84.46;  that  at  the  time  of  the  making  of  the  said  check 
the  said  Y.  B.  Trannnell  had  sufficient  funds  on  deposit  to 
meet  the  same ;  that  before  the  check  was  presented  for  pay- 
ment at  defendant  bank  the  said  Y.  B.  TrammeU  notified  the 
defendant  in  writing  that  it  must  not  pay  the  same  when 
presented;  that  upon  the  presentation  of  the  said  check, 
after  the  notice  received  from  the  said  Y.  B.  Trammdl  to 
refuse  to  pay  the  check,  defendant  accordingly  refused  pay- 
ment of  the  same,  but  indorsed  thereon  the  statement  that 
the  dq)ositor  had  sufficient  funds  on  hand  to  meet  the  check 
but  had  ordered  pajnnent  held  up.  These  facts  are  set  out 
in  the  complaint  as  godng  to  make  up  the  cause  of  action 
against  this  defendant.  Deponent  further  says  that  at  the 
time  the  said  Trammell  gave  notice  to  the  bank  to  refuse 
payment  of  the  check,  he  stated  that  there  was  an  entire 
failure  of  consideration  for  the  said  check  and  that  the  pro- 
curement of  the  same  by  the  payee  amounted  to  a  fraud  on 
his  rights.  Deponent  further  says  that  it  still  has  on  hand 
funds  with  which  to  meet  the  payment  of  the  check;  that 
the  said  Y.  B.  Tranmiell  claims  to  be  entitled  to  the  said 
funds  and  demands  of  the  defendant  bank  that  it  pay  the 
same  to  him,  which  defendant  has  also  refused  to  do ;  that 
the  said  Y.  B.  Trammell  is  not  a  party  to  the  action  above 
stated  against  the  defendant  and  without  collusion  makes 
against  the  defendant  a  demand  for  the  same  debt,  to  wit : 
the  amount  of  the  check  by  him  drawn — $84.46 ;  that  de- 
ponent is  advised  and  upon  'such  advice  says :  that  the  said 
Y.  B.  Trammell  should  be  substituted  as  a  party  defendant 
to  the  said  action  and  defendant  be  disfcharged  from  liability 
to  either  party  on  its  depositing  in  the  Court  the  amount 
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of  the  debt ;  that  this  deponent  is  simply  a  stakeholder,  and 
the  parties  at  interest  should  be  required  to  litigate  this  mat- 
ter anwDng  themselves. 

"You  will  please  take  notice,  that  the  defendant  herein 
will  apply  to  the  Court  of  Common  Pleas  for  Greenwood 
County  on  the  first  day  of  the  next  regular  term  thereof, 
in  open  Court,  at  10  o'clock  A.  M.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  to  substitute,  in  the  above 
entitled  action,  Y.  B.  Trammell  as  defendant,  and  to  dis- 
charge the  defendant  herein  from  further  liability  to  either 
party  on  depositing  in  the  Court  the  amount  of  check  in 
question,  to  wit:  $84.46,  or  as  the  Court  in  its  discretion 
directs." 

Judge  Watts,  after  stating  the  facts  set  out  in  the  com- 
plaint and  affidavit,  in  his  decree  says : 

"It  was  agreed  by  the  attorneys  for  the  plaintiff  and  de- 
fendant that  in  the  event  I  should  refuse  this  motion,  that 
I  should  dispose  of  the  whole  matter  without  a  jury. 

"After  consideration  I  have  reached  the  conclusion  that 
the  motion  should  be  refused  for  the  reason  that  in  my 
opinion  whenever  a  party  gives  a  check  he  is  powerless  to 
stop  the  payment  of  the  same  and  the  bank  has  nothing  to 
do  but  pay  the  check  on  its  being  presented  if  it  has  in  hands 
sufficient  funds  to  meet  the  payment.  I  hold  that  to  the 
extent  of  the  amount  of  the  check  it  is  an  appropriation  of 
so  much  of  the  funds  as  the  drawer  of  the  check  has  on 
deposit  and  it  makes  no  diflference  whether  the  check  is  in 
the  hands  of  the  original  holder  or  of  a  third  party,  the 
plain  duty  of  the  bank  on  its  being  presented,  is  to  pay  the 
same  and  this  without  regard  to  any  statement  or  notice 
which  may  be  filed  with  it  by  the  drawer  of  the  check  and 
holding  this  view  I  refuse  this  motion  of  the  interpleader. 

"Under  the  agreement  of  the  parties  the  only  other  ques- 
tion to  be  disposed  of  is  the  amount  of  the  judgment  to 
which  plaintiff  is  entitled.  I  do  not  think  in  this  action 
plaintiff  is  entitled  to  anything  by  way  of  damages,  his  relief 
being  limited  to  the  amount  of  the  check  and  interest  thereon 
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at  the  rate  of  seven  per  cent,  per  annum  from  the  date  it 
was  presented  for  payment  and  payment  refused. 

"It  is,  therefore,  ordered : 

"1st.  That  the  motion  to  require  the  defendant  Trammell 
to  be  substituted  as  a  party  defendant  for  the  reason  here- 
inbefore stated,  t)e  and  the  same  hereby  is  refused.  2d.  That 
the  plaintiff  have  judgment  against  the  defendant  for  the 
sum  of  eighty-four  dollars  and  forty-five  cents  with  interest 
thereon  from  the  30th  day  of  December,  1903.  and  the  costs 
of  this  action." 

EXCEPTIONS  Ot  DEFENDANT. 

"1st.  It  was  error  in  his  Honor  to  overrule  the  defendant's 
motion  herein  to  substitute  the  said  Y.  B.  Trammell  as  the 
defendant,  because:  (a)  The  affidavit  of  the  defendant 
showed  that  before  the  check  was  presented  for  payment 
the  bank  was  notified  by  the  said  Trammell,  who  drew  the 
check,  that  it  must  not  pay  the  same  when  presented,  stating 
that  there  was  an  entire  failure  of  consideration  for  the  said 
check  and  that  its  procurement  amounted  to  a  fraud  on  his 
rights,  the  error  being  that  a  bank  cannot  make  payment  of  a 
check  when  notified  by  the  drawer  that  it  is  procured  by 
fraud,  or  that  there  is  a  failure  of  consideration,  if  it  receives 
notice  of  such  before  presentation  or  before  actual  payment, 
and  his  Honor  should  have  so  held  and  required  the  parties 
hereto  to  litigate  the  matter  between  themselves. 

"(b)  The  affidavit  showed  that  the  said  Trammell  is  not 
a  party  to  the  action  and  without  collusion  makes  against 
the  defendant  a  demand  for  the  same  debt,  and  further  that 
the  bank  had  the  funds  in  hand  and  was  ready  to  deposit 
the  same  in  Court;  that  it  was  simply  a  stake-holder;  and 
his  Honor  should,  therefore,  have  substituted  the  said  Tram- 
mell as  a  party  defendant  and  relieved  this  defendant  from 
further  liability  on  its  paying  over  the  fund  as  required  by 
the  order  of  Court. 

"2d.  It  was  error  in  his  Honor  to  hold  that  it  was  the 
plain  duty  of  the  bank  to  pay  the  check  on  its  being  presented 
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and  that  without  regard  to  any  notice  wbich  might  have 
been  filed  with  it  by  the  drawer  of  the  check,  the  error  being: 

"(a)  If  a  check  is  procured  by  fraud  or  if  there  is  a  failure 
of  consideration  and  the  bank  received'  notice  before  pre- 
sentation of  the  check  or  before  making  payment  and  it  is 
required  by  the  drawer  on  this  account  to  refuse  payment, 
if  thereafter  it  makes  pajrment  it  does  so  at  its  peril  and 
would  be  required  in  law  to  respond  to  the  drawer  of  the 
check  for  the  amount  thereof,  and  his  Honor  should  have  so 
held  and  granted  the  motion  of  interpleader. 

"(b)  It  is  the  duty  of  a  bank  upon  being  notified  by  the 
drawer  of  a  check  that  same  has  been  procured  by  fraud  or 
that  there  is  a  failure  of  consideration,  to  refuse  its  payment 
when  required  so  to  do  on  this  acount  by  the  drawer,  and  his 
Honor  should  have  so  held  and  granted  the  motion  of  the 
interpleader. 

"3d.  It  was  error  in  his  Honor  to  hold  that  where  a  party 
gives  a  check  he  is  powerless  to  stop  its  payment,  it  being 
submitted  that  payment  can  be  stopped  for  fraud  or  failure 
of  consideration  and  that  in  such  a  case  the  bank  is  merely 
a  stakeholder  and  the  parties  should  be  required  to  inter- 
plead." 

We  will  now  examine  the  case. 

This  appeal  does  not  present  any  question  whatever  about 
the  right  of  the  holder  of  the  check  to  maintain  suit  on  it 
against  the  bank.  The  cases  of  Simmons  v.  Bank,  41  S. 
C,  177,  19  S.  E.,  502,  and  Fogarties  &  Stxllmm  v.  Bcmk, 
12  Rich.,  518,  are  conclusive  of  that  question.  The  defend- 
ant bank  presents  its  question  in  this  shape :  "Where  a  bank 
receives  notice  by  the  drawer  of  a  check  against  funds  on 
deposit  in  said  bank  sufficient  to  cover  the  check,  on  presen- 
tation must  it  refuse  payment  for  the  reason  that  there  is  a 
failure  of  consideration  or  that  the  same  was  procured  by 
fraud,  must  it  disregard  the  notice  and  pay  the  check  ?*'  Or 
as  the  appellant  puts  it  this  question  is  answered  by  asking 
another:  "Has  the  drawer  of  a  check  the  right  to  hold  up 
its  payment  if  as  a  matter  of  fact  it  has  been  procured  by 
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fraud,  or  if  as  a  matter  of  fact  there  has  been  a  failure  of 
consideration?" 

We  do  not  know  that  questions  like  those  propounded  by 
the  appellant  can  be  viewed  in  any  other  light  than  as  a  mat- 
ter of  alarm  by  all  commercial  interests.  The  office  of  a 
check  by  a  drawer  upon  funds  on  deposit  in  a  bank  is  well 
understood  in  all  commercial  circles. 

Checks  on  banks  are  made  to  take  the  place  of  the  actual 
cash  although  the  check  itself  is  the  means  of  obtaining 
money  of  the  drawer  from  the  bank  for  the  holder  of  the 
check.  As  is  well  said  in  2d  Daniel  on  Negotiable  Instru- 
ments, sec.  1982 :  "A  check  like  any  other  instrument  must 
be  issued  before  it  is  binding ;  and  it  is  considered  as  issued 
as  soon  as  it  is  in  the  hands  of  any  person  who  can  demand 
its  payment."  There  is  no  contest  here  as  to  the  fact  that 
the  check  in  question  was  issued  to  the  assignor  of  the  plain- 
tiff bank  before  any  notice  to  the  defendant  bank  not  to  pay 
was  given.  If  we  were  required  to  say,  therefore,  who  was 
the  innocent  party  here  we  would  unhesitatingly  say  that 
it  was  the  plaintiff  bank.  It  received  this  check  for  full 
value  without  any  notice  of  any  supposed  vice  therein. 

We  have  no  instance  so  far  as  we  can  recall  the  history 
of  checks  in  the  Ctnirts  of  this  State  of  any  such  question 
as  is  now  presented.  The  nearest  we  can  come  to  such 
question  is  the  instance  presented  in  the  case  of  McGahan 
v.  Locketf,  54  S.  C,  366,  32  S.  E.,  429,  and  that  was  not 
a  case  where  a  bank  was  concerned,  but  it  seems  that  one 
Griffin  was  indebted  to  McGahan,  Lockett  and  others  when 
he  assigned  to  said  McGahan  an  insurance  policy  for  $2,400 
upon  property  destroyed  by  fire,  with  directions  in  said  as- 
signment to  first  pay  from  the  proceeds  thereof  when  col- 
lected the  sum  of  $724.77  to  the  said  McGahan,  and  there- 
after to  the  eight  parties  named  in  that  case,  to  each  of  whom 
the  said  Griffin  gave  an  assignment  in  writing  of  his  said 
'  sum  of  money  and  directed  McGahan  to  pay  the  same. 
McGahan  never  accepted  these  assignments,  but  before  the 
proceeds  of  the  said  policy  were  collected  by  McGahan,  the 
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said  Griffin  sooight  to  prevent  the  said  McGahan  from  mak- 
ing the  payment  to  the  said  eight  holders.  With  all  the 
parties  before  the  Court,  brought  there  by  the  ccnnplaint  of 
McGahan,  this  Court  held:  "That  it  was  beyond  Griflfin's 
power,  except  for  fraud  or  want  of  value  or  similar  grounds, 
to  prevent  the  holders  for  value  of  his  drafts  recovering  the 
same  from  McGahan."  This  Court  in  reasoning  suggested 
that  the  effect  would  have  been  the  same  if  Griffin  had  depos- 
ited to  his  own  credit  the  sum  of  $1,475.73  in  some  bank 
and  had  given  his  co-defendants  checks  upon  said  bank. 

As  was  said  by  Mr.  Justice  Johnstone,  in  the  case  of 
Fagarties  &  StiUman  v.  Bank,  supra:  "This  case  {Weston 
V.  Barker,  12  John  R.,  276,)  stands  upon  a  principle  that 
when  fully  understood  and  appreciated,  is  sufficient  for  the 
case  before  us,  and  it  is  this,  that  when  one  in  consideration 
of  money  to  come  into  his  hands  promises  to  disburse  that 
money  as  he  shall  be  ordered  by  him  from  whom  he  receives 
it,  he  thereby  creates  a  contract,  negotiable  in  its  nature, 
which  puts  him  in  privity  with  whomsoever  in  the  world  he 
may  be  ordered  to  make  payment  to,  so  that  the  promise  is, 
according  to  the  law  merchant,  made  to  that  perscm.  and 
he  is  bound  by  his  promise  to  pay  him." 

The  Court  gave  judgment  that  the  money  should  be  paid 
to  said  eight  defendants.  It  will  be  observed  that  there 
was  no  fraud  or  failure  of  consideration  alleged  in  this  case 
just  cited,  and,  therefore,  it  is  not  direct  authority  for  rhe 
proposition  of  the  appellant  and  yet  it  is  not  without  force. 

We  do  not  see  why  the  plaintiff  in  the  case  at  bar  should 
be  forced  to  bring  this  action.  There  is  no  good  reason 
advanced  herein  why  the  plaintiff  in  order  to  collect  its 
check,  which  check  the  defendant  admits  he  has  the  money 
of  the  drawer  to  pay,  should  be  required  to  bring  this  suit. 
It  is  true  the  defendant  bank  made  itself  liable  to  pay  .his 
check  as  was  held  by  the  Circuit  Judge. 

If  the  contention  of  the  defendant  bank  should  be  sup- 
ported to  the  end  that  the  drawer,  Trammell,  should  be  re- 
quired to  interplead  it  must  be  upon  terms  such  as  these: 
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There  must  be  no  delay,  no  waiting  for  a  year  nor  for  a  few 
months  but  the  action  must  be  speedy.  Only  time  sufficient 
to  prepare  and  serve  the  pleadings  setting  forth  the  grounds 
for  action.  A  good  and  sufficient  bond  must  be  extended 
so  that  the  interests  of  the  persons  affected  shall  be  brought 
speedily  before  the  Court.  And  this  must  be  a  condition 
precedent  Readings  and  not  affidavits  must  be  submitted. 
The  Circuit  Judge  refused  to  allow  the  interpleader  sought 
here.  This  could  only  be  done  in  cases  when  the  original 
payer  of  the  check  still  holds  the  same,  when  the  question 
was  presented. 

In  the  case  at  bar,  the  action  of  the  Circuit  Judge  will  be 
sustained,  but  this  is  without  prejudice  to  the  defendant  bank 
in  holding  the  drawer  of  this  check  responsible  for  this  delay 
as  far  as  this  Court  can  do  so  in  the  absence  of  such  drawer 
as  a  party  to  the  suit. 

It  is  the  judgment  of  this  Court  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

Mr.  Justice  Gary  concurs  in  the  result. 

Mr.  Justice  Jones.  /  concur  in  affirming  the  judgment 
of  the  Circuit  Court. 

Whatever  may  be  the  rule  in  other  jurisdictions,  it  is  set- 
tled in  this  State  that  a  check  on  a  bank  operates  as  an  as- 
signment pro  tanto  of  the  drawer's  deposit  account  or  fund 
in  bank,  and  that  there  is  privity  between  the  bank  having 
the  necessary  fund  on  hand  and  the  check-holder,  certainly 
upon  presentation  of  the  check  for  payment,  so  as  to  give  the 
holder  a  right  of  action  against  the  bank  wrongfully  refusing 
payment.  Fogarties  &  Stillman  v.  Bank,  12  Rich.,  618; 
Simmons  v.  Bank,  41  S.  C,  177,  19  S.  E.,  502 ;  Leaphart 
v.  Bank,  45  S.  C,  569,  23  S.  E.,  939.  Under  this  view  it  is 
not  essential  that  the  drawee  bank  shall  accept  or  assent  to 
the  check  in  order  to  fix  upon  it  liability  to  pay  the  check- 
holder.     The  bank's  liability  is  fixed  by  its  contract  with  the 
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depositor,  the  due  presentation  of  the  check,  and  the  pos- 
session of  sufficient  funds  of  the  depositor  to  pay. 

It  must  follow  that  the  drawer  of  a  check  cannot  counter- 
mand its  payment  if  the  check  has  passed  into  the  hands  of 
a  bona  Me  holder.  Such  is  the  ruling  in  Illinois  and  doubt- 
less in  other  States  which  hold  the  doctrine  established  in 
this  State  that  a  check  is  an  assignment  pra  tanto  of  the 
depositor's  account.  Union  N<tt.  Bank  v.  Oceana  County, 
80  111.,  212,  22  Am.  Rep.,  186 ;  National  Bank  v.  Iftdicna 
Bank,  114  111.,  483,  2  N.  E.  Rep.,  405;  Gage  Hotel  Co.  v. 
Union  National  Bank,  171  111.,  531,  63  Am.  St.  Rep.,  270, 
and  note  in  30  L.  R.  A.,  846.  Such  being  the  liability  of  the 
bank  to  a  bona  fide  holder  presenting  the  check  for  payment, 
it  is  not  all  incumbent  on  the  bank  to  refuse  pa3rment,  to 
suffer  suit  and  sedc  to  have  the  drawer  made  a  party  merely 
because  the  drawer  has  given  notice  of  countermand,  but  on 
the  contrary  it  is  the  duty  of  the  drawer,  contesting  the  pay^ 
ment  of  the  check,  not  only  to  give  notice  to  the  bank  but 
to  take  timely  proceedings  in  Court,  by  injunction  or  other- 
wise, to  arrest  payment  of  the  check.  -  To  this  end  it  would 
doubtless  be  fair  to  allow  the  drawee  bank  a  reasonable  time 
after  such  notice  to  await  the  prompt  action  in  Ctnirt  of  the 
drawer  before  being  compelled  to  decide  whether  it  wU  risk 
a  suit  by  the  holder  for  refusing  to  pay,  or  a  suit  by  the 
depositor  for  paying  after  notice.  The  check  in  question  was 
dated  December  12,  1903,  was  presented  to  defendant  bank 
for  payment  between  that  date  and  December  30,  1903,  and 
suit  thereon  was  brought  February  9,  1905,  a  long  indul- 
gence by  plaintiff,  but  the  drawer  in  all  that  time  took  no 
proper  steps  to  arrest  payment  of  the  check.  The  correct 
attitude  of  the  drawee  bank  is  to  stand  indifferent  between 
the  parties,  except  to  perform  its  obligation  to  pay  checks 
of  depositors  in  bona  fide  hands  when  in  funds.  The  bank 
cannot  occupy  the  position  of  a  mere  stakdiolder  because 
of  the  said  privity  of  contract  between  it  and  the  holder  of 
the  presented  check.  If  the  bank  chooses  to  stand  by  and 
suffer  suit  at  the  hands  of  a  check  holder  it  cannot  shift  the 
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contest  onto  the  shoulders  of  the  drawer  (who  may  not  be 
able  to  respond  in  damages  and  costs)  by  a  deposit  of  the 
money  in  Court  with  the  request  to  have  the  drawer  inter- 
plead as  a  substitute,  but  must  stand  or  fall  by  whatever 
defense  it  may  have  to  plaintiflf' s  cause  of  action.  Ordinary 
prudence  would  suggest  that  the  drawee  bank  either  pay  the 
check,  or,  if  it  chooses  to  risk  refusal  to  pay,  require  of  the 
drawer  indemnity  against  loss  in  the  event  of  a  suit  by  the 
hdder. 

All  that  is  now  claimed  in  behalf  of  the  defendant  bank 
is  that  the  drawer  should  be  substituted  to  defend  tiie  action 
inasmuch  as  the  drawer,  before  the  check  was  presented, 
gave  the  defendant  notice  to  refuse  payment  of  the  check  on 
the  ground  that  there  was  an  entire  failure  of  consideration 
and  that  the  procurement  of  the  same  by  the  payee  amounted 
to  a  fraud  on  the  drawer's  rights.  The  payee  was  W.  G. 
Stejrfienson,  who  indorsed  to  R.  T.  Stephenson,  secretary 
and  treasurer,  who  in  turn  for  value  indorsed  to  plaintiff. 
The  complaint  alleges  that  plaintiff  is  a  bona  fide  indorsee 
and  owner  of  the  check  and  there  is  no  suggestion  to  the 
contrary  by  any  one.  The  defendant  is  defenseless  and  the 
Circuit  Court  could  not  have  done  otherwise  than  to  render 
judgment  for  plaintiff. 

Mr.  Justice  Woods  concurs  in  this  opinion 


BLOWERS  V.  SOUTHERN  RY. 

1.  EvniEKCB — AoEKCT — Pabol. — A  witness  who  knows  another  to  he  an 
agent  of  a  corporation  may  testify  to  the  fact. 

9,  Ism. — Ism. — ^That  an  agent  after  a  certain  time  emplojed  another  to 
do  a  certain  work  throws  light  on  whether  he  had  authority  to  do  it 
previous  to  that  time. 

S.  Notice — Ibid. — ^There  being  evidence  tending  to  show  acts  and  course 
of  dealing  by  agent  with  the  business  of  his  principal,  it  is  proper  to 
submit  to  Jury  scope  of  agency,  and  any  knowledge  received  by  agent 
witfain  scope  of  his  agency  is  imputed  to  the  principal. 
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4.  Quantum  Meruit. — If  a  mail  messenger  perform  services  of  trans- 
fer clerk,  which  is  the  duty  of  the  railroad  company,  and  it  had 
knowledge  of  the  mistake,  and  received  benefit  of  his  services,  it 
cannot  escape  liability  to  him  for  the  services  because  he  thought  he 
was  doing  the  work  for  the  government. 

5.  Principal  and  Agent. — ^The  principle  that  an  agent  to  whom  au- 
thority is  delegated  cannot  delegate  that  authority  does  not  apply 
where  there  is  implied  or  expressed  authority  in  the  general  agent 
to  employ  sub-agents,  and  this  authority  may  be  inferred  from  the 
nature  of  the  duties  and  powers  committed  to  the  general  agent 

6.  Appeal — New  Trial. — ^This  Court  cannot  consider  if  a  verdict  is 
excessive  or  contrary  to  the  weight  of  the  evidence. 

7.  New  Thiai — Appeal. — If  jury  disregard  the  instructions  of  the  Court 
and  render  a  verdict  out  of  proportion  to  amount  sued  for  against 
such  instruction,  this  Court  will  grant  new  trial  nM 

Before  Watts,  J.,  Spartanburg,  February,  1905.  Re- 
versed nisi. 

Action  by  R.  D.  Blowers  against  Southern  Railway  Co. 
From  judgment  for  plaintiff,  defendant  appeals. 

Mr,  C.  P.  Sanders,  for  appellant,  cites :  It  ts  not  a  cowr 
man  kpiv.  or  statutory  duty  of  railroad  company  to  carry 
mails:  U.  S.  Rev.  Stat.,  3999,  et  seq.;  19  Stat,  72-82;  25 
Ct.  of  CI.,  30;  142  U.  S.,  615;  164  U.  S.,  190;  Bald.  Am. 
R.  R.  L.,  399;  76  Ala.,  357;  12  Stat.,  508;  11  Stat.,  348. 
Scope  of  authority  of  agent  must  he  shown:  1  Elliott  on  R. 
R.,  sec.  211;  35  S.  C,  621;  Meach.,  sec.  276;  3  Cook  on 
Cor.,  4  ed.,  sec.  720.  Declarations  after  transaction  by  agent 
are  not  res  gestae:  1  Elliott  on  R.  R.,  sec.  218 ;  27  S.  C,  63; 
53  S.  C,  450;  70  S.  C,  22.  The  messenger  thought  he  "juas 
being  paid  by  government  for  transferring,  he  cannot  now 
recover  of  defendant:  22  Ency.,  530;  45  Am.  St.  R.,  875;  62 
S.  C,  15.  An  agent  having  ofUy  delegated  authority,  caii 
not  delegate  it:  Mech.  on  Ag.,  sees.  191,  184,  185. 

Messrs.  Johnson  &  Nash,  contra,  cite:  Railway  company 
is  presumed  to  know  the  agency  by  which  it  performed  ike 
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work:  70  S.  C,  380.    Acts  of  station  agent  bind  the  com- 
pany: 72  S.  C,  120,  259. 

April  18, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  JoN^a  The  plaintiff  in  this  action  sought 
compensation  upon  an  implied  contract  for  services  ren- 
dered by  plaintiff  to  defendant  in  transferring  mail  matter 
from  one  train  to  another  at  Spartanburg,  S.  C,  from  July 
1,  1894,  to  July  1,  1900,  alleged  to  be  reasonably  worth 
$1,990.  The  jury  rendered  a  verdict  in  favor  of  plaintiff 
for  $1,750,  and  from  the  judgment  thereon  defendant  now 
appeals. 

It  appears  that  during  the  said  period  plaintiff  was  a  mail 
messenger  in  the  employ  of  the  United  States  Government, 
and  as  such  it  was  his  duty  to  carry  the  mail  to  and  fro 
between  the  trains  and  post  office,  but  it  was  not  his  duty 
to  transfer  the  mail  from  one  train  to  another,  as  this  fell 
within  the  contract  of  the  defendant  company  with  the  Gov- 
ernment to  transport  the  mail.  The  plaintiff,  acting  under 
the  belief  that  it  was  his  duty  to  transfer  the  mail  from 
train  to  train,  performed  these  services  during  the  time 
alleged  without  demanding  or  receiving  any  compensation 
therefor  from  the  defendant  company.  Upon  discovering 
that  he  had  been  doing  the  work  of  defendant  company,  he 
demanded  pay  and  upon  defendant's  refusal  brought  this  ac- 
tion, March  31,  1903. 

This  is  the  second  appeal.  On  the  former  appeal  by  plain- 
tiff from  an  order  of  nonsuit,  wherein  this  Court  granted 
a  new  trial,  the  principle  was  announced  that  "where  one 
who  is  under  no  legal  or  moral  obligation  to  do  so  renders 
services  to  another  at  his  request,  or  with  his  knowledge  and 
acquiescence,  the  law  raises  an  implied  promise  on  the  part 
of  the  person  receiving  the  services  to  pay  what  they  .»re 
reasonably  worth."  Bx  parte  Aycock,  34  S.  C.,.  256,  13  S. 
E.,  450.  One  of  the  vital  points  of  the  controversy  on  the 
second  trial,  therefore,  was  whether  the  services  were  ren- 
dered with  the  knowledge  and  acquiescence  of  the  defendant. 
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The  first  and  second  exceptions,  relating  to  the  admissi- 
bility of  testimony,  are  as  follows : 

"In  allowing  the  plaintiff,  against  the  objections  of  the  de- 
fendant, to  testify  to  the  following  facts : 

"a.  That  he  did  the  work  of  transferring  the  mail  at 
Spartanburg  under  the  direction  and  supervision  of  W.  P. 
Irwin,  agent  of  the  Southern  Railway,  and  to  answer  the 
question,  'Under  whose  supervision  or  direction  did  you  do 
the  woric  as  transfer  clerk?' 

"b.  That  Mr.  W.  P.  Irwin  was  the  agent  of  the  Southern 
Railway  during  the  whole  of  the  period  between  1894  and 
1900. 

"c.  That  he  learned  from  Mr.  W.  P.  Irwin,  agent  of  the 
Southern  Railway,  that  it  was  the  duty  of  the  railroad  con>- 
pany  to  do  this  work. 

"d.  That  subsequent  to  the  first  of  July,  1900,  after  the 
plaintiff  had  quit  the  work,  that  Mr.  Irwin  told  him  that  it 
was  the  duty  of  the  railroad  company  to  do  this  work. 

"e.  That  the  railroad  ccwmpany  paid  the  plaintiff  for  doing 
this  work  after  July,  1900,  and  after  the  plaintiff  had  lost 
his  job  as  mail  messenger  and  at  some  subsequent  time  had 
resumed  these  duties  as  mail  messenger. 

"f.  In  allowing  plaintiff  to  testify  to  transactions  and  con- 
versations had  between  himself  and  Mr.  W.  P.  Irwin,  agent 
of  the  Southern  Railway  Company,  after  July,  1900,  and 
in  reference  to  the  duties  of  the  railroad  company  in  trans- 
ferring the  mail,  and  in  reference  to  the  employment  of  plain- 
tiff to  act  as  transfer  clerk  at  a  time  subsequent  to  July, 
1900. 

"The  errors  being,  as  it  is  respectfully  submitted : 

"1.  In  that  this  testimony  was  incompetent,  in  that  no 
authority  was  shown  on  the  part  of  Mr.  Irwin  to  direct  plain- 
tiff to  do  this  work  or  to  make  any  statements,  or  to  bind 
the  railroad  company  in  any  way  in  reference  to  this  work 
or  to  make  any  contract  concerning  it. 

"2.  That  these  conversations  and  transactions  not  being 
a  part  of  the  res  gestae,  were  hence  incompetent. 
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"3.  That  these  conversations  and  statements  between  Irwin 
and  the  plaintiff  were  hearsay  and  hence  inccmipetent. 

"(2)  In  allowing  the  plaintiff  to  testify  that  complaints 
came  to  him  through  Mr.  Irwin  in  reference  to  matters  con- 
cerning the  handling  of  the  mail  at  Spartanburg. 

"The  error  being,  as  it  is  respectfully  submitted,  that  this 
was  incompetent,  in  that  it  was  not  shown  that  there  was 
any  authority  on  the  part  of  Mr.  Irwin  to  bind  the  railroad, 
or  that  Mr.  Irwin  was  talking  to  Blowers  or  making  com- 
plaint to  Mr.  Blowers  as  a  servant  of  the  railroad,  but,  on 
the  contrary,  that  at  said  time  it  was  understood  by  both 
Blowers  and  Irwin  that  Blowers  was  in  the  employ  of  the 
Government." 

(a).  With  reference  to  this  specification  the  Circuit  Judge 
ruled  that  the  witness  had  a  right  to  say  under  whose  direc- 
tion he  performed  the  work,  if  he  knew  of  his  own  knowl- 
edge that  the  person  referred  to  was  the  agent  of  the 

1  defendant,  but  whether  or  not  that  person  acted 
within  the  scope  of  his  authority  was  a  different  prop- 
osition. It  is  now  the  accepted  general  rule  that  the  fact 
that  one  is  the  agent  of  a  corporation  may  be  proven  by 
parol  as  in  the  case  of  private  persons,  3  Elliott  on  Ev.,  sec. 
1629.  Where  agency  may  be  shown  by  parol,  one  having 
knowledge  of  the  fact  of  agency  mav  te-stify  to  the  fact,  3 
Elliott  on  Ev.,  sec.  1638.  The  witness  answered  that  the 
work  was  done  under  the  supervision  and  direction  of  "W. 
P.  Irwin,  agent  of  Southern  Railway."  The  question  and 
answer  under  the  qualification  stated  by  the  Court  were 
properly  admitted. 

(b)  There  was  really  no  contest  that  W.  P.  Irwin  was 
s^'ition  agent  for  defendant  company  at  Spartanburg,  S.  C, 
during  the  period  mentioned.  W.  P.  Rider,  who  was  super- 
intendent of  the  defendant  railroad  between  Charlotte  and 
Spartanburg  from  July,  1894,  to  July,  1900,  testified  for 
defendant  that  W.  P.  Irwin  was  the  principal  or  chief  rep- 
resentative of  the  defendant  at  Spartanburg,  that  he  was 
station  agent,  responsible  for  the  organization  of  his  station 
15—74 
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appertaining  to  the  receiving  and  delivery  of  freight,  that 
to  a  certain  extent,  but  not  altogether,  he  had  charge  of  all 
employees  at  that  station,  but  that  he  was  not  authorized 
to  employ  a  transfer  clerk  for  the  mail,  that  when  a  com- 
plaint was  lodged  with  him  as  to  misplaced  mail  pouches  at 
the  Spartanburg  station,  he  would  write  to  W.  P.  Irwin  as 
the  best  channel  to  reach  the  person  responsible.  W.  P. 
Irwin  testified  that  he  had  been  agent  for  the  defendant  at 
Spartanburg  depot  for  nearly  thirty  years  up  to  1903,  that 
he  had  no  authority  over  plaintiff  and  did  not  exercise  any, 
that  prior  to  July,  1900,  he  had  no  knowledge  that  it  was 
the  duty  of  the  railroad  company  to  transfer  the  mail,  that 
he  acquiesced  in  the  plaintiff  doing  the  work  under  the  belief 
that  he  was  doing  it  for  the  Government,  that  the  defendant 
company  furnished  a  room  wherein  to  place  the  mail  pouches, 
that  when  irregularities  occurred  with  reference  to  the  mis- 
placing or  missending  of  mail  pouches  and  complaint  was 
lodged  with  the  superintendent,  the  superintendent  would 
send  to  him  for  a  report  and  that  he  would  go  to  plaintiff 
for  explanation  and  report  back  to  superintendent,  that  when 
plaintiff  ceased  to  do  the  work  of  transferring  mail  in  July, 
1900,  he  (Irwin)  paid  another  man  to  do  the  work  who 
proved  unsatisfactory,  then  he  hired  Mr.  Pollard  and  he 
proved  unsatisfactory,  then  he  hired  the  plaintiff,  an  effi- 
cient man.  It  is  thus  made  manifest  that  the  real  question 
was  not  whether  W.  P.  Irwin  was  agent  of  the  defendant 
during  the  period  named,  but  whether  his  authority  then 
extended  to  the  matter  of  directing,  supervising  or  employ- 
ing a  mail  transfer  clerk.  This  point  of  defendant's  con- 
tention was  carefully  guarded  in  the  ruling  of  the  Court 
and  in  the  instructions  to  the  jury. 

(c)  and  (d).  Since  there  is  no  dispute  that  it  was  the 
duty  of  the  defendant  company  to  do  the  work  of  transfer- 
ring mail  from  one  to  another  of  its  trains,  it  is  of  no  con- 
sequence that  plaintiff  learned  this  fact  from  W.  P.  Irwin. 

(e)  and  (f).  The  fact  that  Irwin  employed  mail  transfer 
clerks,  who  were  paid  by  defendant,  after  July,  1900,  includ- 
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ing  the  employment  of  plaintiff,  was  relevant  as  tending  to 

throw  light  on  the  question  whether  he    had    such 

3      authority  previous  to  July,  1900.     "The  course  of 

dealing  between  the  parties  through  the  alleged  agent 

is  generally  relevant  and  admissible  upon  the  question  of 

agency  and  its  extent     *     *     *.     The  accepted  acts  of  an 

agent  or  officer  of  a  corporation  are  always  evidence  to  show 

the  extent  of  his  powers."     3  Elliott  on  Ev.,  sec.  1634. 

With  reference  to  exception  2,  it  is  only  necessary  to  say, 

in  addition  to  what  has  been  said,  that  there  being  evidence 

tending  to  show  agency  of   Irwin    with  respect  to 

3  supervising  the  transfer  of  mail,  it  was  for  the  jury 
to  say  whether  Irwin's  dealings  with  plaintiff  were 

within  the  scope  of  his  agenc>. 

Speaking  generally  with  reference  to  these  exceptions, 
there  was  no  attempt  to  prove  the  agency  of  Irwin  by  his 
declaration  but  by  his  acts  and  course  of  dealing  touching 
matters  appertaining  to  the  transaction  of  the  defendant's 
business.  If  it  was  within  the  scope  of  Irwin's  agency  to 
employ,  or  direct,  or  supervise,  mail  transfer  employees  in 
tile  conduct  of  defendant's  business  which  included  the  trans- 
portation of  mails,  then  any  knowledge  which  Irwin  had 
tiiat  plaintiff  was  performing  this  work  is  imputable  to  the 
defendant.  But  plaintiff's  case  does  not  rest  upon  the  knowl- 
edge and  acquiescence  of  Irwin,  but  upon  the  knowledge  and 
acquiescence  of  defendant,  presumed  to  know  that  its  work 
of  transferring  the  mail  was  being  performed  by  some  one. 

Under  the  third  exception  error  is  assigned  because  the 
Cburt  refused  to  charge  the  following  request :  "In  this  case, 
even  if  the  plaintiff  did  do  the  work  that  the  railroad  com- 
pany ought  to  have  done,  yet,  if  in  making  his  esti- 

4  mates  when  he  bid  for  the  work  of  'mail  messenger' 
he  took  into  consideration  the  transferring  of  the 

mail  from  one  train  or  car  to  another,  and  made  his  esti- 
mates to  cover  this  work  and  received  pay  from  the  Govern- 
ment on  this  basis  and  did  this  work  for  the  Government 
and  believing  he  was  receiving  full  compensation  for  doing 
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this  work,  then  he  cannot  recover  in  this  action  from  the  de- 
fendant, even  though  it  now  appears  that  this  was  work 
that  the  defendant  really  ought  to  have  performed." 

The  request  was  erroneous,  for  two  reasons:  (1)  There 
was  no  evidence  that  the  Government  had  paid  plaintiff  for 
doing  this  work  of  transferring  mail  from  train  to  train, 
but  paid  him  for  performing  services  as  mail  messenger 
from  post  office  to  train  and  vice  versa.  (2)  If  plaintiflf, 
while  acting  as  mail  messenger  and  mistaking  his  duty,  per- 
formed the  services  of  transfer  clerk  for  defendant  and  de- 
fendant had  knowledge  of  this  mistake  and  received  the  ben- 
efit of  such  services,  defendant  could  not  escape  liability 
to  pay  reasonable  compensation  therefor  merely  because  uhe 
plaintiff  believed  he  was  doing  work  for  the  Government. 

An  exception  is  taken  to  the  following  charge :  "I  charge 

you  further  as  a  matter  of  law,  if  the  station  agent  was 

authorized  by  any  superior  officer  who  had  authority  to  make 

this  contract  and  he  was  carrying  out  the  orders  of 

5  his  superior  officer  and  made  a  contract  that  would 
be  within  the  scope  of  his  authority,  and  the  railroad 
agent,  if  he  is  acting  under  the  direction  or  by  the  authority 
or  a  superior  officer  who  had  power  and  whose  duty  it  was 
to  attend  to  these  matters  and  make  such  contracts,  if  he 
acted  under  his  orders  and  direction,  then  the  acts  of  the 
jgent  here  would  be  acts  of  the  superior  officer." 

The  specifications  of  error  being:  (1)  That  an  agent  or 
officer  to  whom  authority  is  delegated  cannot  delegate  the 
authority  to  another.  (2)  There  was  no  evidence  that  any 
superior  officer  of  defendant  company  was  authorized  to 
make  a  contract  with  plaintiff  to  transfer  the  mail.  We 
are  not  sure  from  the  record  but  that  this  charge  was  made 
at  the  request  of  the  defendant,  and  if  so,  defendant  cannot 
raise  objection  thereto.  But  assuming  that  the  charge  was 
not  made  at  the  request  of  defendant,  we  see  nothing  in  it 
prejudicial  to  defendant's  contention.  The  principle  dele- 
gatus non  potest  delegare  does  not  apply  when  there  is  ex- 
press or  implied  authority  in  the  general  or  superior  agent 
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to  employ  sub-agents  in  the  work  of  the  principal.  "Where 
an  agent  has  power  to  employ  a  sub-agent  the  acts  of  the 
sub-agent,  or  notice  given  in  the  transaction  of  the  business, 
have  the  same  effect  as  if  done  or  received  by  the  principal." 
BaJtes  V.  Antericm  Company,  37  S.  C,  101,  16  S.  E.,  883. 
The  authority  to  employ  sub-agents  may  be  implied  from 
the  nature  of  the  duties  and  powers  committed  to  the  gen- 
eral agent.  1  Ency.  Law,  981.  In  this  case,  the  superior 
agent  and  the  alleged  sub-agent  were  both  engaged  in  the 
work  of  the  principal  in  the  matter  of  transportation,  and 
the  sub-agent  from  the  nature  of  his  position  and  duties  was 
under  the  direction  and  supervision  of  the  superior  agent 
in  the  matter  of  mail  transportation  when  it  became  a 
part  of  the  principal's  business.  Under  such  circumstances, 
if  the  sub-agent  acts  under  the  orders  of  a  superior  officer 
his  acts  become  the  acts  of  the  superior  officer  and  the  prin- 
cipal as  well.  There  was  some  evidence  that  the  general 
superintendent  of  transportation  had  control  of  the  matter 
of  mail  transfer  and  in  the  direction  and  supervision  of 
mail  transfer  clerks  as  already  indicated.  The  charge  as  a 
whole  very  carefully  instructed  the  jury  with  respect  to  the 
acts  of  the  station  agent,  as  these  extracts  from  the  charge 
will  show : 

"A  mere  station  agent  has  no  authority  to  bind  a  railroad 
company  by  entering  into  contracts,  either  express  or  im- 
plied, in  behalf  of  the  company,  unless  it  is  shown  by  pwoof 
that  such  agent  was  authorized  to  make  such  contract." 

"Tn  this  case  the  railroad  company  is  not  bound  by  any 
act  or  words  of  its  station  agent,  unless  the  plaintiff  has 
shown  by  satisfactory  evidence  that  the  railroad  company 
authorized  and  employed  its  station  agent  to  act  in  such 
a  way  as  to  make  a  contract  in  its  behalf." 

"If  the  plaintiff  in  this  case  undertakes  to  bind  the  rail- 
road company  by  any  contract,  express  or  implied,  which  he 
claims  was  made  with  the  station  or  depot  agent  of  the  i1e- 
fendant,  then  before  he  can  recover  under  such  contract  he 
must  show  to  the  jury  by  satisfactory  proof  that  the  station 
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agent  was  authorized  to  make  such  cxmtract,  and  if  he  has 
not  shown  that,  then  he  cannot  bind  the  defendant  by  any 
acts  or  words  of  such  station  agent." 

The  remaining  exceptions  charge  error  in  refusing  a  new 

trial.     Having  no  jurisdiction  to  review  questions  of  fact, 

we  will  not  consider  whether  in  our  view  of  the  testi- 

6  mony  the  verdict  is  excessive  in  amount  or  contrary 
to  the  weight  of  the  testimony,  hence  we  need  not 

further  notice  the  fifth,  sixth  and  seventh  exceptions. 

The  real  contention  of  the  appellant  is  represented  by  the 

fourth  exception,  as  follows:  "Because  his  Honor  having 

instructed  the  jury  that  the  plea  of  the  statute  of  limitations 

was  a  good  plea,  and  having  instructed  the  jury  that 

7  plaintiff  could  not  recover  for  a  period  further  back 
than  six  years  prior  to  the  commencement  of  his  ac- 
tion, the  jury  in  rendering  a  verdict  for  $1,750  failed  to 
follow  the  instructions  of  the  Court  and  rendered  a  verdict 
out  of  proportion  to  the  amount  sued  for,  and  it  was  error 
in  his  Honor  not  to  set  aside  said  verdict,  or  at  least  not 
to  have  granted  a  new  trial  nisi!' 

This  exception  is  meritorious.  In  response  to  defendant's 
plea  of  the  statute  of  limitations,  the  Court  expressly  charged 
the  jury:  "If  you  think  plaintiff  is  entitled  to  recover  you 
cannot  allow  him  compensation  for  more  than  six  years  pre- 
ceding the  filing  of  the  summons,  which  was  filed  on  the 
31st  day  of  March,  1903 ;  you  cannot  go  any  farther  bnck 
than  six  years  from  that  time."  The  complaint  sought  re- 
covery for  plaintiff's  services,  six  years,  from  July  1,  1894, 
to  July  1,  1900,  alleged  to  be  reasonably  worth  $1,990. 
This  was  tantamount  to  allying  that  plaintiff's  services 
were  reasonably  worth  $27.63  per  month  or  ninety  and  «S6- 
100  cents  per  day.  The  plaintiff  testified  that  his  services 
were  worth  $1.50  per  day.  But  the  testimony  further 
showed  that  after  plaintiff  ceased  to  act  as  said  transfer 
clerk,  July  1,  1900,  the  defendant  employed  successively 
two  other  persons  and  then  the  plaintiff  to  perform  the  same 
services  at  $80  per  month.     Under  the  charge  of  the  Court, 
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plaintiff  could  only  recover  for  1,186  days  services,  the 
statute  barring  claim  for  1,004  days  remaining  of  the  six 
years.  The  verdict  of  the  jury  for  $1,750  was  equivalent  to 
allowing  plaintiff  $1.47  per  day  as  the  value  of  his  services 
for  the  1,186  days  not  barred,  if  they  regarded  the  instruc- 
tions of  the  Court;  but  by  this  same  process  of  reasoning, 
if  the  value  of  plaintiff's  services  was  $1.47  per  day,  then 
for  1,004  days  excluded  under  the  statute,  the  sum  of  $1,- 
475.88  should  have  been  deducted  from  the  sum  claimed, 
thus  leaving  $514.12  as  the  sum  recoverable  under  the  com- 
plaint. There  is  nothing  in  the  complaint  or  evidence  to 
suggest  that  the  services  were  more  valuable  per  day  during 
the  1,186  days  than  during  the  1,004  days.  This  demon- 
strates that  the  jury  could  not  have  rendered  the  verdict  they 
did  and  at  the  same  time  give  full  effect  to  the  charge  of 
the  Court.  The  greatest  sum  which  could  have  been  ren- 
dered against  the  defendant  under  the  pleadings,  evidence 
and  charge  was  $1,077.68,  which  bears  the  same  proportion 
to  the  amount  claimed  in  the  complaint,  $1,990,  as  the  time 
not  barred,  1,186  dajrs,  bears  to  the  whole  time,  2,190  days. 
When  the  jury  disregards  the  instructions  of  the  Court,  a 
new  trial  should  be  granted.  BtUst  Co.  v.  Lancaster  Mer- 
canHle  Co.,  68  S.  C,  523,  47  S.  E.,  978. 

The  judgment  of  this  Court  is,  that  the  judgment  of  the 
Circuit  Court  be  reversed  and  a  new  trial  granted,  unless 
the  plaintiff  within  thirty  days  from  the  filing  of  the  remit- 
titur  herein  shall  remit  from  the  judgment  entered  the  sum  of 
$672.32. 
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FITZGERALD  v.  LANGLEY  MFG.  CO. 

1.  Evidence — Allegation  of  negligence  in  faulty  allignment  of  shaft 
will  not  support  evidence  as  to  defective  condition  of  shifting  rods 
to  move  belt  from  one  pulley  to  another. 

2.  Ibid. — Expert — Discretion. — It  is  for  the  Judge  to  say  if  the  ques- 
tion of  inquiry  is  one  upon  which  expert  evidence  is  permissible  and 
whether  witness  has  necessary  qualifications,  and  his  action  will  not 
be  reversed  except  for  abuse  of  discretion.  Here  held  that  the 
effect  of  a  belt  automatically  shifting  from  a  loose  to  a  ti£^t  pulley 
is  a  matter  of  common  sense. 

Before  J.  E.  McDonau),  special  Judge,  Aiken.    Affirmed. 

Action  by  T.  E.  Fitzgerald  against  Langley  Manufactur- 
ing Co.    From  judgment  for  defendant  plaintiff  appeals. 

Messrs,  Croft  &  Sdley  and  H.  C.  Hammond,  for  appel- 
lant, cite :  Effect  of  what  other  well  regulated  companies  dr: 
Lob.  on  M.  &  S.,  sees.  53,  112 ;  107  U.  S.,  454 ;  12  L.  R.  A  . 
232;  63  U.  S.,  157;  60  S.  C,  153.  As  to  admissibility  of 
expert  evidence:  12  Ency.,  2  ed.,  423,  439;  Law.  on  Ex. 
Ev.,  73;  10  How.  P.  R.,  289;  69  S.  C,  i04;  Lob.  on  M  & 
S.,  2286,  2288;  63  N.  Y.  Supp.,  44;  34  N.  E.,  84;  55  S.  C, 
339;  56  Fed.  R,  994;  12  Ency.,  2  ed.,  426,  427;  59  S.  C, 
315;  48  A.  S.  R.,  114. 

Messrs,  Hendersons,  contra,  cite :  As  to  assumption  of  risk 
by  servant  from  defective  machinery:  21  S.  C,  541;  20 
Ency.,  2  ed.,  124;  61  S.  C,  478;  66  S.  C,  208.  What  is 
contributory  negligence:  56  S.  C,  91;  68  S.  C,  222;  59 
S.  C,  322.  What  is  subject  of  expert  evidence?  59  S.  C, 
314;  117  Mass.,  122;  12  Ency.,  461;  1  Elliott  on  Ev.,  sec. 
672 ;  97  N.  Y.,  507 ;  60  S.  C,  70.  Refused  to  permit  expert 
evidence  is  reversible  only  in  abuse  of  discretion:  Elliott  on 
Ev.,  1036,  1037;  72  S.  C,  421;  60  S.  C,  153;  70  S.  C, 
478. 
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April  18, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  JoNEa  The  plaintiff,  a  machinist  in  the 
employ  oi  the  defendant  company,  was  injured  while  operat- 
ing an  iron  planer  so  as  to  require  amputation  of  the  left 
hand,  and  brought  this  action  for  damag^es,  which  resulted  in 
a  verdict  and  judgment  for  defendant.  The  manner  of  the 
injury  and  the  failure  of  duty  on  the  part  of  the  defendant  is 
thus  alleged  in  the  complaint : 

"On  April  4,  1903,  while  engaged  in  the  line  of  his  duty 
planing  down  a  piece  of  iron  to  be  used  on  a  beeder  cover 
in  defendant's  mill,  it  became  necessary  for  him  to  bolt  said 
piece  of  iron  tightly  to  the  bed  of  the  planer  by  screwing 
down  a  clamp  bolt  attached  to  the  planer  for  that  purpose. 
And  the  plaintiff  further  alleges  in  order  to  accomplish  fast- 
ening said  piece  of  iron  securely,  he  placed  a  wrench  used 
for  that  purpose  upon  the  clamp  bolt  and  proceeded  to  screw 
down  said  bolt,  and  while  in  this  position  with  his  left  hand 
upon  said  wrench,  because  of  the  negligence  and  careless- 
ness of  the  defendant  and  its  servants  in  failing  to  repair 
and  properly  construct  said  planer  and  the  appliances  there- 
with connected,  and  to  keep  the  same  in  a  safe  condition 
for  its  employees  as  was  its  duty  to  do,  the  counter-shaft 
which  derived  the  power  to  run  said  planer  from  the  main 
mill  shafting,  by  means  of  belting,  became  out  of  alignment 
with  the  said  mill  shafting  and  while  the  plaintiff  was  in 
the  position  above  described,  without  any  fault  on  his  part, 
and  without  his  knowledge  and  without  warning,  because 
^f  the  negligence  and  carelessness  of  the  defendant  afore- 
^^d,   the  belt  running  from  the  mill  shafting  to  the  loose 
P^JIey  on  the  counter-shaft  automatically  -shifted  on  to  the 
•^^d  pulley  thereon,  thereby  starting  the  planer  in  motion, 
^^vvsing  the  bed  of  the  same  to  move  forward  quickly  and 
C^lch  the  wrist  of  the  plaintiff's  left  arm  between  the  nut 
ofi  the  clamp  bolt  and  the  cross  beam  on  the  planer  and  to 
crush  and  lacerate  his  arm  to  such  an  extent  and  manner 
as  to  cause  a  total  loss  of  his  left  hand." 
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It  will  be  observed  that  the  particular  act  of  negligence 
alleged  was  the  failure  of  the  defendant  to  have  the  counter- 
shaft properly  aligned  with  the  main  shaft,  thereby  causing 
the  belt  to  shift  automatically  from  the  loose  pulley  to  the 
tight  pulley  on  the  counter-shaft  and  so  put  the  machine  in 
motion.  This  prepares  us  to  consider  plaintiffs  fifth  excep- 
tion, as  follows : 

"Because  his  Honor  erred  in  refusing  to  allow  the  plaintiflf 
to  answer  the  questions  hereinafter  complained  of,  as  fol- 
lows: *Q.  Have  you  ever  worked  in  any  other  mill  besides 
the  Langley  Mill  ?    A.  Yes,  in  the  Sibley  Mills,  King 

1  Mill,  Enterprise  Mill,  Georgia  Iron  Works.  Q.  Have 
you  seen  these  shifting  rods  used  in  these  mills  for 

shifting  a  belt  from  the  loose  to  a  tight  pulley  and  vice 
versa?'  It  is  submitted  that  what  other  well  regulated  mills, 
under  like  circumstances,  do,  is  competent  evidence  bearing 
on  the  question  of  what  is  ordinary  and  reasonable  care, 
and  that  the  same  should  have  been  allowed  to  go  to  the  jury 
along  with  the  other  evidence  and  that  his  Honor  erred  in 
refusing  to  allow  the  plaintiff  to  answer  such  questions." 

While  the  practice  of  other  well  r^^lated  companies  in 
the  same  business  is  not  a  conclusive  test,  yet  such  practice 
may  be  given  in  evidence  on  the  question  whether  there  was 
negligence  in  the  particular  alleged.  Lowrimore  v.  Painter 
Manufacturing  Co.,  60  S.  C,  168,  38  S.  E.,  430 ;  Bodie  v. 
Railway,  61  S.  C,  488,  39  S.  E.,  115.  But  the  difficulty  in 
appellant's  way  is  that  the  complaint  did  not  all^e  negli- 
gence with  respect  to  the  shifting  rods,  but  alleg^  a  faulty 
alignment  between  the  main  and  counter-shafts  as  the  cause 
of  the  injury.  Hence,  the  testimony  proposed  was  irrele- 
vant to  the  issue  in  the  case  and  was  properly  excluded. 

The  sixth  exception  complains  of  error  in  the  Coun's 

ruling  excluding  the  testimony  of  the  witness  M.  F.  Berry, 

as  shown  in  this  extract  from  the  case:  "Q.  Have  you  e\er 

had  any  experience  with  machinery?     A.  I  have  had 

2  with  cotton  gins  and  that  kind  of  machinery.    Q. 
Have  you  ever  had  any  experience  with  pulleys  and 


Digitized  by  VjOOQIC 


Fitzgerald  v.  Manufacturing  Co.  285 

Rq).]  April  Term,  1906. 

belting?  A.  Yes,  I  have  set  up  those  machines  and  run  them. 
Q.  From  your  experience  in  the  mill  business,  if  a  belting 
running  on  a  loose  pulley  automatically  shifts  from  the  loose 
pulley  on  to  a  tight  pulley,  in  your  mind  what  would  that  indi- 
ate? 

"Mr.  Henderson:  We  object.  That  is  not  a  matter  of 
science,  it  is  a  matter  of  common  sense  for  the  jury  to  ascer- 
tain. 

"The  Court :  My  view  of  it  is  that  it  is  a  matter  of  com- 
mon knowledge.  It  seems  to  me  a  man  with  ordinary  com- 
mon sense  ought  to  know  that  if  it  shifts  that  way  it  is  not 
proper.  It  is  more  a  matter  of  common  knowledge  and 
experience  " 

It  is  contended  that  the  testimony  was  competent  as  the 
opinion  of  an  expert  This  Court  will  not  reverse  the  judg- 
ment of  the  Circuit  Court  for  excluding  expert  testimony 
unless  it  is  convinced  that  the  error,  if  any,  was  harmful. 
It  is  for  the  trial  Cburt  to  decide  whether  the  question  under 
inquiry  is  one  upon  which  expert  opinion  is  proper  and 
whether  the  witness  has  the  necessary  qualifications.  2 
Elliott  Ev.,  sec.  1036.  The  trial  Court's  conclusion  on  these 
matters  will  not  be  disturbed  except  in  a  case  of  abuse  of 
discretion,  wtiich  we  do  not  find  in  this  case.  "Opinion  evi- 
dence is  based  on  necessity  and  is  not  admissible  as  a  general 
rule  when  the  facts  can  be  reproduced  before  the  jury  in 
such  a  way  as  to  show  the  condition  of  things  upon  which 
the  opinion  of  the  witness  was  based."  Easier  v.  Ry,  Co,, 
59  S.  C,  311,  315,  39  S.  E.,  938.  It  is  a  cardinal  rule  that 
the  evidence  must  be  of  such  a  character  as  not  to  fall  within 
the  range  of  common  experience  and  observation,  and,  there- 
fore, not  to  be  intelligible  to  jurors  without  the  aid  of  opin- 
ion.    12  Ency.  Law,  458,  and  cases  cited. 

The  plaintiflF  was  fortunate  in  securing  from  the  trial 
Judge  an  opinion  such  as  he  desired  from  the  witness,  and 
doubtless  it  went  to  the  jury  with  more  force  than  if  given 
by  the  witness. 
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The  foregoing  are  the  only  exceptions  that  were  argued 
by  appellant,  and  the  Court  does  not  feel  impelled  to  consider 
what  counsel  do  not  deem  of  sufficient  importance  to  discass. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


PICKETT  V.  SOUTHERN  RY.— CAHULINA  DIVISION. 

1.  Plbadikob — Amending. — One  new  trial  granted  by  Supreme  Court, 
another  by  Circuit  Court,  in  setting  aside  the  second  verdict,  do  not 
control  a  Circuit  Judge  in  permitting  the  complaint  amended,  and 
such  amendments  are  amendments  before  trial  and  not  amendments 
during  or  after  trial. 

9.  Ibid. — Isro. — Under  Code  of  Proc.,  194,  allegations  of  a  complaint 
may  be  stricken  out  on  motion  to  amend  in  that  way. 

S.  Ibid. — Ism. — Cause  of  Action. — A  complaint  may  be  amended  on 
motion  under  Code  194,  by  alleging  an  additional  act  of  negligence 
and  increasing  amount  of  damages,  and  such  amendments  do  not 
state  a  new  cause  of  action,  but  merely  new  facts  or  issues  pertinent 
to  the  cause  of  action  alleged.  Does  Code  194  authorize  an  amend- 
ment before  trial  which  substantially  changes  the  cause  of  action  or 
defense? 

4.  New  Trial — Conthibutobt  Neouoence. — Effect  of  order  granting 
new  trial  because  preponderance  of  evidence  shows  that  plaintiff  was 
guilty  of  contributory  negligence  is  merely  to  restore  the  case  to  its 
original  status,  is  not  finding  of  fact  reviewable  on  appeal,  and  is 
not  a  final  determination  of  the  fact  so  as  to  warrant  dismissal  of 
the  complaint  by  this  Court. 

Before  Gage,  J.,  Richland,  September,  1905.     Affirmed. 

Action  by  John  Alexander  Pickett,  by  guardian,  against 
Southern  Railway — Carolina  Division.  From  order  permit- 
ting amendments  to  complaint,  defendant  appeals. 

Messrs,  W,  C.  Benet  and  £.  M.  Thomson,  for  appellant. 
Mr.  Bemt  cites:  As  to  constntction  of  sec.  194:  21  S.  C., 
226;  30  S.  C,  564;  10  S.  C,  101;  72  S.  C,  137.    Finding 
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of  Judge  on  second  trial  that  defendant  was  guilty  of  cofu- 
tributoty  negligence  warrants  dismissal  of  complaint:  56 
S.  C,  95;  47  S.  C,  517;  25  S.  C,  173;  19  S.  C,  94;  5  S.  C, 
70;  14  S.  C,  ei,  431;  17  S.  C,  137. 

Messrs.  Nelson  &  Nelson  and  Melton  &  Belser,  contra, 
cite:  Amendment  by  striking  out  is  permissible:  40  S.  C, 
525;  37  S.  C,  335;  9  S.  C,  330;  21  S.  C,  242;  32  S.  C, 
142;  64  S.  C,  92;  30  S.  C,  475;  37  S.  C,  335;  53  S.  C, 
315;  54  S.  C,  114;  63  &  C,  307;  68  S.  C,  506;  1  Ency. 
P.  &  P.,  562,  516,  590;  1  Greene,  147;  9  S.  C,  334;  10 
S.  C,  101.  Motion  before  Anal  judgment  is  motion  before 
trial:  30  S.  C,  564.  Discretion  as  to  amendments  will  not 
be  disturbed  except  for  abuse:  28  S.  C,  386 ;  13  S.  C,  491 ; 
18  S.  C,  315 ;  70  S.  C,  344.  Cause  of  action  may  be  stricken 
out:  70  S.  C,  243;  1  Ency.  P.  &  P.,  618;  30  S.  C,  574; 
54  S.  C,  113.  Change  of  amount  of  damages  demanded: 
1  Ency.  P.  &  P.,  586,  590;  60  S.  C,  495.  Amendments  do 
not  make  entirely  new  action:  32  S.  C,  142 ;  30  S.  C,  575 ; 

63  S.  C,  307;  54  S.  C,  113;  68  S.  C,  506.  Findings  at 
one  trial  are  not  binding  on  second:  14  Ency.  P.  &  P.,  992 ; 

64  S.  C,  242. 

April  18,  1906.  The  opinion  of  the  Coiirt  was  delivered  by 

Mr.  Justice  Jones.  This  appeal  is  from  an  order  of 
Judge  Gage  allowing  the  complaint  to  be  amended.  The 
complaint,  after  stating  that  plaintiff  is  a  minor  of  the  age 
of  sixteen  years,  and  the  appointment  of  Martha  E»  Pickett 
as  his  guardian  ad  litem,  and  after  stating  the  incorporation 
of  the  defendant  and  its  operation  of  the  railroad  referred 
to,  allied  as  follows : 

"4.  That  on  the  twenty-seventh  day  of  December,  1901, 
the  plaintiff  went  to  said  depot  at  St.  Matthews  for  the  pur- 
pose of  securing  transportation  therefrom  over  said  line  of 
railroad  to  the  said  city  of  Columbia  upon  the  regular  pas- 
senger train  thereon,  which  according  to  the  schedule  then 
of  force  passed  said  depot  at  or  about  thirty-four  minutes 


Digitized  by  VjOOQIC 


288  Pickett  v,  Raii^way. 

Opinion  of  the  Court.  [74   S.   C 

past  8  o'clock  in  the  evening;  that  plaintiff  reached  said  depot 
in  ample  time  to  permit  him  to  purchase  his  ticket  and  board 
said  train  before  it  left  said  station;  that  although  it  was 
then  a  very  short  time  before  said  train  was  due,  there  was 
no  agent  at  the  ticket  office  at  said  station,  and  plaintiff  was 
unable  to  get  a  ticket  thereat ;  that  plaintiff  finally  found  said 
agent  out  at  the  train,  after  same  had  arrived  at  said  station, 
and  applied  to  him  to  have  said  train  wait  until  plaintiff 
could  obtain  a  ticket  and  get  on  board  the  cars;  that  said 
train  having  in  the  meantime  begun  to  move  away  from 
said  station,  said  agent  told  plaintitf  to  board  the  same  at 
once,  and  thereupon  plaintiff  climbed  upon  the  steps  of  the 
nearest  car  as  the  same  was  moving  slowly  past,  and  pro- 
ceeded to  go  up  into  said  car ;  that  while  plaintiff  was  still 
upon  the  steps  of  said  car  and  before  he  could  pass  therefrom 
on  to  the  platform  or  into  the  interior  thereof,  the  said  train 
by  reason  of  the  negligent,  careless  and  reckless  manage- 
ment thereof  on  the  part  of  the  employees  in  charge  of  the 
same,  was  caused  to  give  a  sudden  and  violent  jerk  and 
lurch,  hurling  the  plaintiff  from  the  steps  of  said  car  to  ihe 
ground  and  beneath  the  wheels  of  said  car,  whereby  plain- 
tiff's right  arm  was  so  crushed  and  mangled  that  it  had  to 
be  removed  at  the  shoulder,  his  right  ear  was  cut  and  torn, 
and  his  head  and  face  lacerated,  bruised  and  scarred,  and 
thereafter  for  a  long  time  this  plaintiff  suffered  great  bodily 
pain,  is  permanently  injured  and  disabled,  and  is  and  will 
be  incapacitated  from  pursuing  any  active  calling. 

"5.  That  the  said  injuries  as  aforesaid  were  caused  to  ihe 
plaintiff  by  the  negligence,  fault,  carelessness  and  reckless- 
ness of  said  South  Carolina  and  Georgia  Railroad  Company, 
its  agents  or  lessees,  in  not  having  and  keeping  at  said  ticket 
office  at  said  time  an  agent,  or  other  means,  for  supplying 
plaintiff  with  the  ticket  required  for  transportation  over  said 
railroad,  in  failing  to  provide  at  said  station  a  careful  and 
competent  agent  for  the  transaction  of  its  business;  and  in 
providing  thereat  an  agent  who  was  careless,  incompetent 
and  inattentive  to  his  duties,  and  in  failing  to  have  said  train 
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wait  or  stopped  to  permit  plaintiff  to  board  same,  and  in 
(firecting  plaintiff  to  get  aboard  said  train  while  it  was  mov- 
ing off  as  aforesaid,  and  in  causing  said  train  to  g^ve  a 
sudden  and  violent  lurch  and  jerk  in  the  manner  it  did  while 
plaintiff  was  upon  the  steps  of  said  car  and  in  the  act  of 
boarding  the  same  as  aforesaid;  by  reason  of  all  and  each  of 
which  negligent,  careless  and  reckless  acts  the  plaintiff  was 
wounded  and  injured  in  the  manner  aforesaid. 

"6.  That  the  injuries  aforesaid  to  the  plaintiff  were  caused 
by  the  wrongful  acts,  fault,  default,  negligence  and  reckless- 
ness of  said  South  Carolina  and  Georgia  Railroad  Com- 
pany, its  agents  or  lessees,  in  the  manner  before  mentioned, 
whereby  the  plaintiff  has  suffered  g^eat  and  long  continued 
bodily  pain,  was  and  is  incapacitated  for  work,  was  caused 
great  expense  for  medical  treatment,  has  been  maimed  and 
permanently  injured,  and  prevented  from  pursuing  any  ac- 
tive calling  in  life,  and  otherwise  hurt  and  injured  to  his 
damage  $10,000 

"Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $10,000  and  for  the  costs  and  dis- 
bursements of  his  action." 

On  notice  duly  berved  the  plaintiff  moved  to  amend  the 
complaint  in  the  following  particulars: 

"(a)  By  striking  out  in  the  twenty-third  line  of  paragraph 
4  of  the  complaint,  the  words  'careless  and  reckless'  and 
inserting  in  lieu  thereof  the  word®  'and  careless.' 

"(b)  By  striking  out  paragraph  5  of  the  said  complaint 
and  inserting  in  lieu  thereof  the  following:  'That  the  said 
injuries  as  aforesaid  were  caused  to  the  plaintiff  by  the  neg- 
ligence, fault  and  carelessness  of  the  said  South  Carolina 
and  Georgia  Railroad  Company,  its  agents  or  lessees,  in  not 
having  and  keeping  at  said  ticket  office  at  said  time  an  agent, 
or  other  means  for  supplying  plaintiff  with  the  ticket  re- 
quired for  transportation  over  said  railroad  (and  in  failing 
to  assist  plaintiff  to  get  aboard  said  train,  though  the  said 
railroad  company,  its  agents  and  servants,  saw  and  knew 
that  plaintiff  was  young  and  inexperienced,  and  the  starting 
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and  movement  of  said  train  would  render  it  difficult  to  board 
same,  and  knew,  or  in  the  exercise  of  ordinary  care  ought  to 
have  known,  that  plaintiff  needed  assistance  to  get  aboard 
of  same  safely)  ;  and  in  directing  plaintiff  to  get  aboard 
said  train  while  it  was  moving  off  as  aforesaid ;  and  in  caus- 
ing said  train  to  give  a  sudden  and  violent  lurch  and  jerk 
in  the  manner  it  did  while  plaintiff  was  upon  the  steps  of 
said  car  and  in  the  act  of  boarding  the  same  as  aforesaid ; 
by  reason  of  all  and  each  of  which  negligent  and  careless 
acts  the  plaintiff  was  wounded  and  injured  in  the  manner 
aforesaid/ 

"(c)  By  striking  out  in  the  second  and  third  lines  of  para- 
graph 6  of  the  complaint  the  words  'negligence  and-  reckless- 
ness' and  inserting  in  lieu  thereof  the  words  'and  negligence.' 

"(d)  By  striking  out  in  the  ninth  line  of  paragraph  6jhe 
word  'ten'  and  in  serting  in  lieu  thereof  the  word  'twenty- 
five.' 

"(e)  By  striking  out  in  the  second  line  of  the  prayer  the 
word  'ten'  and  inserting  in  lieu  thereof  the  word  'twenty- 
five.'  " 

The  amendments  proposed  were  granted  by  the  following 
order: 

'*It  is  immaterial  that  there  have  been  two  trials  of  this 
cause.  The  motion  by  plaintiff  to  amend  the  complaint  is 
one  made  before  trial,  for  no  judgment  has  yet  been  ren- 
dered in  the  cause.  Hall  v.  Woodward,  30  S.  C,  664.  Had 
the  motion  been  made  before  the  first  trial,  it  would  have 
been -granted  almost  as  a  matter  of  course.  To  refuse  it 
now,  would  be  to  reverse  a  well  established  practice  in  the 
Circuit.  The  plaintiff  seeks  to  abandon  the  charge  of  wil- 
fulness he  first  made  against  defendant;  that  is  permissible. 

"The  plaintiff  seeks  further  to  charge  afresh  an  act  of 
negligence  he  had  not  alleged  aforetime;  that  is  permissible. 

"The  plaintiff  seeks  to  increase  his  demand  for  damages 
from  $10,000,  as  he  first  claimed,  to  $25,000  now :  that  is 
permissible. 

"The  motion  is  granted,  and  it  is  ordered." 
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The  first  four  exceptions  involve  a  construction  of  section 
194  of  the  Code  of  Civil  Procedure,  That  oft-quoted  sec- 
tion reads : 

'*The  Court  may  before  or  after  judgment,  in  furtherance 
of  justice,  and  on  such  terms  as  may  be  proper,  amend  any 
pleading,  process  or  proceeding,  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in  the 
name  of  any  party,  or  a  mistake  in  any  other  respect ;  or  by 
inserting  other  allegations  material  to  the  case;  or,  when 
the  amendttnent  does  not  change  substantially  the  claim  or 
defense,  by  confonning  the  pleading  or  proceeding  to  the 
facts  proved." 

This  action  was  first  tried  on  November  12,  1903,  and 
resulted  in  a  verdict  for  plaintiff  for  $8,800,  but  on  appeal 
to  this  Court  a  new  trial  was  ordered,  69  S.  C,  445,  48 
S.  E.,  466,  the  Court  holding,  anxmg  other  things,  that 
characterizing  an  act  as  "reckless"  is  equivalent  to  charac- 
terizing it  as  "wilful,"  so  as  to  warrant  claim  for  punitive 
damages.  On  the  second'  trial  no  claim  was  made  for  puni- 
tive damages,  andi  jury  rendered  in  favor  of  plaintiff  a  ver- 
dict for  $10,000,  but  Judge  Ernest  Gary,  trial  Judge,  set 
the  verdict  aside  and  gfranted'  a  new  trial  on  the  ground  that 
"the  preponderance  of  the  testimony  shows  that  plaintiff's 
own  negligence  contributed'  to  his  injury  as  a  proximate 
cause  thereof." 

It  is  contended  by  appellant  under  its  first  four  exceptions 

that  the  Court  committed  error  of  law  and  abuse  of  discretion 

m  allowing  the  amendments  to  strike  out,  especially  after 

two  trials.     The  fact  that  there  bad  been  two  trials 

1  is  not  at  all  controlling  in  the  exercise  of  the  Circuit 
Court's  discretion  to  allow  amendments  if  he  regarded 
them  to  be  in  furtherance  of  justice.  The  effect  of  granting 
a  new  trial  is  to  restore  the  case  to  its  former  status,  except 
as  to  matters  which  have  become  res  judicata,  and,  therefore, 
the  application  to  amend  was  not  an  application  during  or 
after  trial,  but  was  an  application  before  trial.  Jennings  v. 
Parr,  64  S.  C,  112,  32  S.  E..  7.^.  The  developments  of  a 
16—74 
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former  trial,  the  result  of  which  has  been  annulled,  may 
well  suggest  the  propriety  of  amendments  within  the  pov\'er 
of  the  Court  to  grant.  We  see  no  abuse  of  discretion,  if 
there  was  power  to  grant  the  order.  The  real  question  is 
whether  the  Court  had  the  power. 

It  is  contended  that  section  194  gives  no  power  to  strike 
out  allegations,  except  the  name  of  a  party.  This  construc- 
tion of  the  statute,  we  think,  is  too  narrow  and  is  in  conflict 
with  the  broad  and  liberal  spirit  of  the  Code,  which 

2  seeks  a  full  and  fair  hearing  of  a  cause  upon  its 
merits,  and  to  this  end  ample  provisions  are  made 
for  amendments,  viewing  the  section  quoted  as  a  whole, 
which  allow  a  mistake  in  any  respect  to  be  corrected  and 
allow  the  insertion  of  other  allegations  material  to  the  case. 
The  power  to  strike  out  allegations  in  respect  to  other  mat- 
ters than  the  name  of  a  party  is  necessarily  involved  in 
the  power  to  correct  all  mistakes  and  insert  material  allega- 
tions. If  the  material  allegations  inserted  should  be  incon- 
sistent with  anything  alleged  in  the  original  pleading,  or 
more  clearly  or  fully  state  the  facts  upon  which  the  cause 
of  action  attempted  to  be  alleged  should  rest,  it  would  be  a 
cumberous  and  circumlocutory  sort  of  pleading  to  require 
that  the  old  as  well  as  the  new  allegations  shall  remain 
therein.  The  Code,  sec.  163,  requires  a  plain  and  concise 
statement  of  the  facts  constituting  the  cause  of  action  with- 
out necessary  repetition,  and  to  comply  therewith  it  may  be 
as  important  to  strike  out  as  to  insert.  The  practice  of 
striking  out  allegations  and  inserting  others  by  way  of 
amending  pleadings  is  very  common  and  so  far  as  we  know 
the  power  to  do  so  has  not  heretofore  been  questioned. 
Whether  one  may  be  allowed  to  strike  out  some  statement 
of  fact  material  to  the  action  or  defense  of  the  adverse  party, 
after  such  fact  stands  admitted  under  the  original  plead- 
ings, is  a  question  of  some  difficulty.  Martin  v.  Fowler,  51 
S.  C,  169,  28  S.  E.,  312,  but  such  a  question  is  not  involved 
in  this  case.  In  Cleveland  v.  Cohrs,  13  S.  C,  399,  it  was 
held  proper  to  allow  an  amendment  to  the  complaint  striking 
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out  an  allegation  that  the  bond  sued  on  had  boai'  assigned 
to  plaintiffs  and  inserting  in  lieu  tfiereof  an  allegation  to  the 
effect  that  the  bond  had  never  been  legally  assigned,  but 
that  by  virtue  of  certain  transactions  set  out  they  claim  to 
be  equitable  owners  of  the  bond. 

In  so  far  as  the  amendments  allowed  struck  out  the  alle- 
gations tending  to  show  that  the  acts  charged  against  de- 
fendant were  reckless  or  wilful,  they  were  favorable  to  appel- 
lant, as  such  striking  out  merely  amounted  to  an  abandcti- 
ment  by  plaintiff  of  the  cause  of  action  based  upon  a  wilful 
wrong,  retaining  only  the  cause  of  action  based  upon  mere 
negligence. 

We  will  now  consider  whether  the  allegations  permitted 

to  be  inserted  fall  within  the  power  to  amend  under  sec.  194, 

supra.     There  is  some  apparent  conflict  among  the  decisions 

of  this  State,  which  we  will  not  now  attempt  to  notice 

3  at  length  or  reconcile,  as  to  whether  section  194  will 
authorize  an  amendment  before  trial  which  substan- 
tially changes  the  cause  of  action  or  defense.  One  line  of 
cases,  represented  by  Hall  v.  Woodward,  30  S.  C,  575,  9 
S.  E.,  684,  ai^>ears  to  limit  the  provision,  that  the  cause  of 
action  or  defense  shall  not  be  substantially  changed,  to 
amendments  applied  for  during  or  after  trial  and  not  to 
amendments  before  trial,  which  view  would  permit  amend- 
ments substantially  changing  the  cause  of  action  or  defense, 
if  applied  for  before  trial,  in  conformity  with  the  rule  in 
some  States;  whereas,  another  line  of  cases,  represented  by 
Trumbo  v.  FinJey,  18  S.  C,  316,  adopts  the  rule  that  amend- 
ments even  before  trial  cannot  be  allowed  if  they  change  ihe 
nature  and  scope  of  the  action,  that  a  wholly  different  cause 
of  action  may  not  be  substituted  by  way  of  amendment. 
In  Proctor  v.  Railway,  64  S.  C,  493,  42  &  E.,  427,  ihe 
Court  stated  as  follows:  "The  Code  does  not  authorize  the 
insertion  of  a  new  cause  of  action  by  way  of  amendment. 
The  amendment  proi>osed  should  be  material  to  the  case 
which  has  been  defectively  stated  and  must  not  substanti?illy 
change  the  cause  of  action,"  citing  section  194  and  cases 
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construing  it.  In  that  case  the  Court  approved  the  refusal 
of  an  amendment  which  sought  before  trial  to  insert  a  cause 
of  action  based  upon  mere  negligaice  in  a  complaint  stat- 
ing a  cause  of  action  based  upon  a  wilful  tort.  Probably 
the  explanation  or  reconciliation  of  the  cases  on  the  subject 
is  tfiis,  that  while  a  distinctly  nefw  cause  of  action  may  not 
be  inserted  by  way  of  amendment,  new  facts  or  issues  relat- 
ing to  the  cause  of  action  attempted  to  be  stated  may  be 
allowed  as  amendments.  McKnigkt  v.  Cooper,  27  S.  C, 
96,  2  S.  Eu,  842. '  But  under  any  view  of  die  authorities 
it  was  within  the  power  of  the  Court  to  allow  the  inserted 
allegations  by  way  of  amendment,  since  they  do  not  state 
a  new  cause  of  action,  but  merely  state  new  facts  or  issues 
appertaining  to  the  cause  of  action  alleged.  In  1  Ency. 
R.  &  Pr.,  656,  some  general  tests  are  stated  to  determine 
whether  a  cause  of  action  is  proposed  by  the  amendment, 
viz:  whether  a  recovery  on  the  original  complaint  would 
bar  a  recovery  under  the  amended  complaint,  whether  the 
same  evidence  will  support  both,  whether  the  same  measure 
of  damages  is  applicable,  whether  both  are  subject  to  the 
same  plea.  Applying  these  tests  a  new  cause  of  action  is 
not  stated  in  the  amendment.  The  same  authority  at  page 
562  cites  numerous  cases  to  show  that  "the  cause  of  action 
may  be  narrowed,  enlarged  or  fortified  in  varying  forms  to 
meet  the  varied  aspects  to  which  the  pleader  may  anticipate 
its  disclosure  by  the  evidence,"  and  at  page  564  there  is  a 
summary  statement  of  the  rule  as  follows : 

"As  long  as  the  plaintiff  adheres  to  the  contract  or  injury 
originally  declared  upon,  an  alteration  in  the  modes  in  which 
the  defendant  has  broken  the  contract  or  caused  the  injury 
is  not  an  introduction  of  a  new  cause  of  action.  The  test 
is  whether  the  proposed  amendment  is  a  different  matter, 
another  subject  of  controversy,  or  the  same  matter  more  fully 
or  differently  laid  to  meet  the  possible  scope  and  varying 
phases  of  the  testimony."  . 

With  respect  to  the  objection  that  the  amendment  was 
erroneous  in  allowing  the  demand  for  damages  to  be  in- 
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creased  from  $10,000  to  $25,000,  it  is  met  by  the  same  con- 
siderations. "Amendments  of  the  ad  damnu/m  are  never 
deemed  to  constitute  a  new  cause  of  action."  1  Ency.  PI.  & 
Pr.,  586;  Lackwaod  v.  Bridge  Co.,  60  S.  C,  496,  38  S.  E., 
112. 

It  is  submitted  under  the  fifth  exception  that  Judge  Gage 

erred  in  granting  the  amendments,  and  thlat  the  Court  should 

now  dismiss  the  complaint  because  of  Judge  Ernest  Gary's 

holding  in  granting  a  new  trial,  that  "the  preponder- 

4  ance  of  the  testinw^ny  shows  that  the  plaintifFs  own 
n^ligence  contributed  to  his  injury  as  a  proximate 
cause  tfiereof."  It  is  contended  that  this  order  of  Judge 
Gary  not  appealed  from  is  a  final  decision  of  the  question 
of  fact  as  to  contributory  n^ligence,  and,  therefore,  that  the 
complaint  should  be  dismissed.  The  power  to  grant  new 
trials  upon  the  Court's  view  as  to  the  weight  of  the  testimony 
rests  in  judicial  discretion  and  there  is  no  appeal  from  its 
exercise  except  where  error  of  law  is  involved.  Judge 
Gary's  remark  about  the  testimony  was  merely  tfie  Court's 
reason  for  granting  the  new  trial,  and  is  not  a  finding  of 
fact  to  be  reviewed'  by  appeal,  as  the  Jtic%e  is  not  the  tribunal 
invested  with  power  to  pass  upon  questions  of  fact  in  law 
cases.  The  legal  effect  of  the  order  granting  a  new  trial  was 
merely  to  restore  the  case  to  its  status  before  the  trial,  which 
necessarily  involved  a 'conclusion  that  the  new  trial  should 
take  place  under  the  existing  pleadings,  wherein  contributory 
negligence  is  a  matter  in  issue,  subject,  of  course,  to  the 
Court's  power  to  amend  the  same. 

The  exceptions  are  overruled,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 
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PBARJUSTINE  ^  PHOENK  INS,  CO. 

1.  EvniEircB — Paeoi. — Ak  Ezpib88  Tbusv  In  peFSonal  property  may  be 
proved  by  paroJ. 

9.  An  iKsumAKCE  Compaitt  cannot  ayail  itself  of  a  provision  in  its 
policy  tha^  1^  should  be  void  if  certain  facts  therein  mentioned  as  es- 
sential to  the  insurance  should  be  found  not  to  exist  where  those  facts 
were  known  to  the  agent  issuing  the  policy  not  to  exist  when  policy 
was  issued,  and  existence  of  sudi  facts  and  knowledge  of  the  agent 
may  be  proved  by  parol. 
3.  Appbai^ — Qround  of  objection  to  admission  of  evidence  not  urged 
belpw  will  no(  be  considered  here. 

Before  Townsenp,  J.,  Bamberg,  April,  1905.     Reversed. 

Action  by  T.  W.  Pearlstine,  as  trustee  (or  S.  W.  Pearl- 
stine,  and  S.  W.  Parlstine,  against  Phcenix  Insurance  Co. 
From  judgment  for  defendant,  plaintiffs  appeal. 

Messrs.  Izlaur  Bros.  &  fiice,  for  appellants,  cite :  The  con- 
tract of  instance  in  question  here  is  binding  on  defendant: 
Wooci  on  Fire  Ins.,  2  ed.,  1208,  560,  207,  1161,  1121,  1163, 
64:6-7;  May  on  Ins.,  606-7;  13  Ency.,  2  ed.,  222,  229;  5 
Wall.,  509;  49  Ma,  578;  7  L.  R.  A.,  572;  21  W.  Va.,  366; 
31  W.  Va.,  651 ;  93  III.,  »6;  4  L.  R.  A.,  460;  68  N.  Y.,  434; 
24  N.  Y.,  302;  8  Fed.  R.,  428;  48  S.  C,  1^^\  Montgomery 
Y.  Ins.  Co.,  67  S.  C;  Code  of  Proc,  134;  42  S,  C,  14;  51 
S.  C,  540;  54  S.  C,  599;  55  S.  C,  589;  57  S.  C,  358; 
Madden  v.  Ins,  Co.,  70  S.  C. ;  48  S.  C,  145 ;  PeLser  v.  Ins. 
Co.,  36  S.  C.  Parol  evidence  to  show  knowledge  of  agent  is 
competent:  Wood  on  Fire  Ins.,  2  ed.,  206,  207,  506,  1161 ; 
May  on  Ins.,  132 ;  10  Bliss,  116 ;  31  W.  Va.,  651 ;  Moni- 
gomery  v.  Ins.  Co.,  67  S.  C. ;  Graham  v.  Ins.  Co.,  48  S.  C. ; 
Madden  v.  Ins.  Co,,  70  S.  C;  48  S.  C,  145;  Kapham  v. 
Ry(m,  16  S.  C. ;  Maffatt  v.  Hardin,  22  S.  C. ;  Greesback  v. 
Marshall,  44  S.  C. ;  Bruce  v.  Moore,  51  S.  C. ;  5  Wall,  509 ; 
13  Ency.,  222,  229.  Contract  of  instirance  can  be  enforced 
nt  Icew  without  reforming:  Wood  on  Ins.,  2  ed.,  1111,  1103; 
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13  Wall.,  281;  34  la.,  87;  Graham  v.  Ins.  Co.,  48  S.  C; 
Pelzer  v.  Ins.  Co.,  36  S.  C. ;  67  S.  C,  899.  Error  to  direct  a 
verdict  here:  45  S.  C,  46 ;  44  S.  C,  104 ;  48  S.  C,  195 :  52  S. 
C,  36;  53  S.  C,  10;  57  S.  C,  243;  51  S.  C,  358;  62  S.  C, 
580;  21  S.  C,  560;  54  S.  C,  599. 

Messrs.  Smith,  Hammond  &  Smith  and  lohn  R.  BelUn- 
ger,  contra,  cite :  None  but  parties  to  a  contract  of  insurance 
can  obtain  benefit  of  it:  1  Clement  on  Fire  Ins.,  19,  18,  454, 
455;  26  S.  E.,  332;  70  S.  C,  75;  9  Wall.,  161;  183  U.  S., 
308;  151  U.  S.,  452;  54  S.  C,  343;  Code  1902,  134. 
Express  trust  cannot  be  shown  by  parol:  57  S.  C,  155 ;  59 
S.  C,  283;  52  S.  C,  393;  13  Rich.  Eq.,  101;  34  S.  C,  259. 
Capacity  in  which  insured  acted  could  not  be  shown  by  parol 
if  it  contradicted  writing:  64  S.  C,  343 ;  1  McC.  Ch.,  490 ;  6 
Rich.  Eq.,  95 ;  29  S.  C,  544 ;  27  &  C,  360 ;  33  S.  C,  243 ;  42 
S.  C,  66 ;  35  S.  C,  141 ;  42  S.  C,  1. 

April  18,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Woods.  This  action  w«s  brought  by  T.  W. 
Pcarlstine,  styling  himself  trustee  for  S.  W.  Pearlstine,  and 
S.  W.  Pearlstine  in  his  own  right,  on  a  fire  insurance  policy, 
appearing  on  its  face  to  have  been  issued  to  T.  W.  Pearlstine 
individually.  The  policy  was  for  $1,200,  and  no  question 
arises  in  this  appeal  as  to  the  destruction  by  fire  or  the  value 
of  the  stock  of  merchandise  and  store  fixtures  which  it 
covered.  The  portions  of  the  complaint  to  which  the  appeal 
relates  are:  (1)  the  allegation  that  "the  plaintiff,  S.  W. 
Pearlstine,  had  an  interest  in  the  property  insured  as  the 
owner  thereof,"  Sec.,  and  (2)  "that  the  said  policy  of  insu- 
rance was  issued  by  the  defendant  and  delivered  to  the  plain- 
tiff, S.  W.  Pearlstine,  in  the  name  of  the  plaintiff,  T.  W. 
Pearlstine,  for  the  sole  use,  benefit  and  protection  of  the 
plaintiff,  S.  W.  Pearlstine,  and  -with  the  full  knowledge  and 
consent  of  the  defendant." 
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According  to  the  testimony  of  S.  W.  Pearlstine,  offered  in 
support  of  these  allegations,  the  goods  and  fixtures  insured 
were  owned  by  him  in  a  business  which  he  conducted  imder 
the  name  of  T.  W.  Pearlstine,  and  he  made  known  these  facts 
four  years  before  the  fire  to  Folk,  the  agent  through  whom 
the  insurance  policy  now  in  issue  was  procured.  At  that 
time,  however,  the  policy  obtained  from  Folk  was  issued  by 
the  Pacific  Insurance  Company,  and  the  witness  said  he  did 
not  know  whether  Folk  was  then  agent  of  the  defendant 
company  or  not.  With  this  foundation  the  plaintiff  offered 
in  evidence  an  insurance  policy  issued  by  the  defendant  com- 
pany to  T.  W.  Pearlstine  on  a  stock  of  goods  described  in  the 
policy  as  being  in  "one  shingle  roof  frame  building,  while 
occupied  by  assured  as  store,  situate  No.  430,  on  the  east  side 
of  Bamberg  street,  Block  No.  — ,  Bamiberg,  S.  C."  This  was 
the  same  description  given  by  S.  W.  Pearlstine  of  the  build- 
ing wherein  he  kept  the  stock  of  goods  referred  to  in  his  evi- 
dence as  owned  by  him,  in  a  business  conducted  by  him  in  the 
name  of  T.  W.  Pearlstine. 

Objection  being  made  to  the  introduction  of  the  policy,  the 
Court  ruled  as  follows :  "One  objection  makes  this  point,  that 
the  policy  is  issued  solely  to  T.  W.  Pearlstine.  I  would  like 
to  know  from  plaintiff's  counsel  under  what  allegation  of  the 
complaint  they  are  going  to  get  this  in.  Of  course,  any 
policy  issued  or  paper  introduced  must  be  in  accordlance  with 
the  allegations  of  the  complaint,  otherwise  it  is  not  competent 
or  relevant.  I  am  satisfied  the  policy  cannot  be  introdtfced ; 
it  will  have  to  be  reformed  in  a  court  of  equity  first.  It  can- 
not be  varied  by  parol  testimony.  This  is  a  Court  of  law, 
and  plaintiff  is  suing  upon  a  written  contract  and  you  cannot 
vary  or  explain  it." 

Without  going  further  into  the  details  of  the  evidence 
offered  and  rejected,  it  will  be  sufficient  to  say  the  Circuit 
Court  held :  first,  that  an  express  trust  cannot  be  proved  by 
parol,  and  rejected  all  evidence  offered  to  prove  that  T.  W. 
Pearlstine  was  merely  a  trustee  for  S.  W.  Pearlstine,  the  real 
owner ;  and  second,  that  parol  evidence  would  not  be  received 
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to  establish  that  a  policy  of  insurance  issued  in  the  name  of 
T.  W.  Pearlstine  individually  covered  property  which  was 
kiK>w»  by  the  insurance  agent  before  the  policy  was  issued 
not  to  belong*  tx>  him,  but  to  S.  W.  Pearlstine,  doing  business 
as  T,  W.  Pearlstine,  and  that  the  insurance  was  for  the 
benefit  of  the  real  owner.  After  the  exclusion  of  the  policy 
and  parol  evidence  on  these  points,  the  Circuit  Court  directed 
a  verdict  for  the  defendant,  which  was  a  proper  instruction 
if  the  evidence  offered  was  incompetent.  We  think,  how- 
ever, the  evidence  should  have  been  admitted.  The  policy 
provided:  "This  policy  is  made  and  accepted  subject  to  the 
foregoing  stipulations  and  conditions,  together  with  such 
other  provisions,  agreements  or  conditions  as  may  be  in- 
dorsed hereon  or  added  hereto,  and  no  officer,  agent  or  other 
representative  of  this  company  shall  have  the  power  to  waive 
any  provision  or  condition  of  this  policy,  except  such  as  by 
the  terms  of  this  policy  may  be  the  subject  of  agreement, 
indorsed  hereon  or  added  hereto,  and  as  to  such  provisions 
or  conditions  no  officer,  agent  or  representative  shall  have 
power  or  be  deemed  or  held  to  have  waived  such  provisions 
or  conditions  unless  such  a  waiver,  if  any,  shall  be  written 
upon  or  attached  thereto,  nor  shall  any  privilege  or  permis- 
sion affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  assured  unless  so  written  or  aittached."  It 
also  contained  this  stipulation:  "This  entire  policy  unless 
otherwise  provided  by  agreement  indorsed  hereon  or  added 
hereto  shall  be  void  ♦  ♦  ♦  if  the  interest  of  the  assured  be 
otherwise  than  unconditional  and  sole  ownership." 

It  cannot  be  doubted  the  Circuit  Court  was  in  error  in 
holding  an  express  trust  in  personal  property  cannot 

1  be  proved  by  parol  evidence.  H<irris  v.  Bratton,  34 
S.  C,  259, 13  S.  E.,  447. 

On  the  second  point,  the  views  of  the  Circuit  Court  were 
in  accord  with  a  line  of  decisions  in  this  country,  which  hold 
that  it  is  not  competent  to  show  by  parol  evidence  that  a 
condition  stated  in  an  insurance  policy  as  essential  to  its 
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validity  was  known  by  the  local  agent  not  to  exist  at 
%  the  time  the  policy  was  issued,  when  the  policy  pro- 
vides that  no  officer  or  agent  shall  have  power  to 
waive  any  of  the  conditions  of  the  policy  except  by  written 
indorsement  thereon.  This  view  is  stated  and  maintained 
with  great  force  in  Northern  Assurance  Company  of  London 
V.  Grand  View  Building  Association,  183  U.  S.,  308,  where 
the  authorities  in  its  support,  both  English  and  American, 
are  reviewed.  But  the  rule  adopted  in  this  State  and  the 
large  majority  of  the  States  of  the  Union  is  that  an  insurance 
company  cannot  avail  itself  of  provisions  in  the  policy  that 
it  should  be  void  if  certain  facts  therein  mentioned  as  essen- 
tial to  the  insurance  should  be  found  not  to  exist  when  these 
facts  were  known  to  the  agent  not  to  exist  when  the  policy 
was  issued  through  him,  and  the  existence  of  such  facts  and 
the  knowledge  of  the  agent  may  be  proved  by  parol.  Pelzer 
Mfg.  Co,  V.  Sun  Fire  Ins.  Co.,  36  S.  C,  273, 15  S.  E.,  562 ; 
Graham  v.  Ins.  Co.,  48  S.  C,  195,  26  S.  E,  323 ;  Gandy  v. 
Ins.  Co.,  52  S.  C,  224,  29  S.  E.,  655 ;  Schroeder  v.  Ins.  Co., 
51  S.  C,  181,  28  S.  E.,  371.  The  defendant  insists, 
3  however,  that  even  under  this  view  the  Circuit  Judge 
was  right  in  excluding  the  policy,  because  there  was 
no  evidence  of  notice  to  Folk  as  its  agent  that  the  property 
belonged  to  S.  W.  Pearlstine  when  he  issued  the  policy  in 
the  name  of  T.  W.  Pearlstine.  This  ground  of  objection  to 
the  admission  of  the  policy  was  not  taken  in  the  Court  below, 
and  it  would  not  be  fair  to  pkiintiffs  to  consider  it  here,  if  for 
no  other  reason,  because  the  plaintiffs  might  have  supplied  ihe 
evidence  if  notice  of  it  had  been  interposed. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  reversed  and  the  cause  remanded  to  that 
Court  for  a  new  trial. 
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ROUSS  V.  KING. 

1.  Etidbjtce  glren  as  of  witnesses'  knowledge*  with  nothing  to  indicate 
the  contraiy,  is  competent,  although  it  refer  to  written  accounts  and 
admissions  of  their  correctness  by  defendant  by  indorsements,  as  to 
which  he  had  testified  and  about  which  there  was  no  serious  contest. 

9.  EvnttKCB  that  debtor  refused  to  take  out  insurance  and  refused  to 
cancel  doubtful  policies  was  relevant  here  as  tending  to  rebut  charge 
of  lack  of  diligence  on  part  of  creditor  in  failing  to  keep  up  the 
insurance. 

$.  ETnttNCX  under  facts  of  this  case  to  the  effect  that  there  was  no 
agreement  that  the  notes  and  contract  were  to  be  null  and  void  in 
case  the  business  was  moved  to  another  place,  tended  to  deny  the 
existence  of  any  special  agreement  of  that  import. 

4.  Insubance — SuiETT. — ^Where  the  right  to  insure  a  stock  of  goods  Is 
absolutely  in  control  of  the  debtor  owner,  he  nor  the  surety  has 
any  ri^t  to  require  creditor  to  accept  certain  policies,  nor  was  the 
d^tor  under  any  obligation  to  cancel  p<^cie6  on  advice  of  creditor. 

5.  Ijud. — Jbid. — Negliojsnce. — If  creditor  assumes  responsibility  of  ad- 
vising debtor  as  to  insurance  of  stock  of  goods  and  provides  policies 
with  acquiescence  of  debtor  he  becomes  trustee  of  insured  charged 
with  exercise  oi  reasonable  diligence,  but  his  responsibility  to  the 
surety  ends  as  soon  as  he  gives  the  debtor  the  information  he  has 
as  to  solvency  of  insurer  and  offers  to  follow  his  instructions. 

6.  CoKTEACTS. — The  Subett  to  contract  for  sale  of  goods  to  "J.  B.  King, 
of  Bishopville,"  is  not  relieved  because  of  removal  of  business  to 
another  town,  because  those  words  are  mere  tUsoriptio  p^rsonae. 

Before  Watts,  J.,  Ridiland,  July,  1904.     Affirmed, 

Action  by  W.  R.  Rouss,  as  executor  of  Qiaries  Broadway 
Rouss,  against  J.  B.  King  and  R,  B.  King.  From  judgment 
for  plaintiff,  defendant  R.  B,  King  appeals, 

Mr.  D.  W.  Robinson,  for  appellant,  cites:  Objections  to 
depositions  evidence  may  be  fnade  when  read  in  Court:  9 
Rich.,  271;  29  S.  C,  578.  Collateral  taken  by  principal 
debtor  enures  to  benefit  of  surety:  Brandt  on  Sur.,  2  ed., 
sees.  428,  440;  56  S.  C,  575;  Jones  on  PI.  and  Col.  Sec, 
sec.  514;  112  Fed.,  901;  49  111.,  370;  108  U.  S.,  260. 
Change,  diversion  or  loss  of  collateral  releases  surety:  28 
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Ency.,  2  ed.,  516,  618;  56  S.  C,  575;  Brandt  on  Sur.,  sees. 
378,  429;  112  Fed.  R.,  901;  10  S.  C,  245;  51  S.  C,  ^56. 
Surety  is  bound  by  contract  he  makes  and  any  alteration 
releases  him:  21  L.  R.  A.,  415;  51  S.  C,  124;  23  S.  C,  692; 
5  Pet.,  536;  9  Wheat.,  703;  Steams  on  Sun,  sec.  72;  18 
S.  C,  1 ;  Brandt  on  Sur.,  2  ed.,  sec.  93 ;  14  Ency.,  2  ed., 
1162;  4  L,  R.  A.,  243;  5  Md.,  102;  186  U.  S.,  316;  21 
Wall.,  662 ;  2  Saund.,  412 ;  4  Taunt.,  4fr3;  14  lU.,  24. 

Mr.  /.  S.  Muller,  contra,  cites :  Testimxmy  as  of  witnesses^ 
own  knowledge  is  not  subject  to  objection  of  hearsay:  56 
S.  C,  385.  Should  objection  to  deposition  evidence  be  made 
zvihen  taken?  9  R.,  269;  25  S.  C,  24;  29  S.  C,  560;  38  S. 
C,  391;  3  Sand.,  403;  24  Ala.,  329;  22  S.  C,  46;  32  Ala., 
500;  4  Greene,  416;  20  Ak.,  230;  38  la.,  564;  18  Me.,  59; 
112  Ala.,  167;  16  Me.,  128,  257;  10  111.  App.,  191;  10«  111., 
617;  44  111.  App.,  527;  44  Neb.,  311;  30  Ala.,  662;  70  U. 
S.,  107.  An/y  release  of  security  only  releases  surety  pro 
Umto:  Steam's  Law  of  Sur.,  137;  Brandt  on  Sur.,  sec.  370. 

April  19, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  The  fomier  appeal  in  this  case  was 
from  an  order  of  nonsuit  which  this  Court  held  was  erro- 
neously granted — 69  S.  C,  163.  Upon  the  second  trial  the 
plaintiff  recovered  a  verdict,  and  the  defendant  R.  B.  King", 
who  is  the  surety,  appeals. 

The  written  contracts  between  Charles  B.  Rouss,  of  whose 
will  the  plaintiff  is  the  executor,  and  J.  B.  King  as  principal 
and  the  defendant  R.  B.  King  as  surety,  and  a  sumn:iary 
of  the  course  of  the  account  between  C.  B.  Rouss  and  J.  B. 
King  are  fully  set  out  in  the  opinion  then  rendered,  and  they 
need  not  be  here  repeated. 

The  Court  in  the  former  appeal  had  under  consideration 
only  the  question  whether  the  plaintiff  had  made  out  a  case 
for  the  consideration  of  the  jury,  but  in  setting  aside  the 
nonsuit  these  points  were  necessarily  decided:  (1)  the  con- 
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tract  provided  for  a  continuous  credit;  (2)  the  creditor  did 
not  discharge  the  surety  by  extending  to  the  principal  debtor 
credit  without  the  knowledge  of  the  surety  beyond  the 
amount  to  which  the  pliability  of  the  surety  was  limited; 
(3)  the  creditor  in  the  absence  of  instructions  from  the 
debtor  had  a  right  to  apply  credits  to  the  general  account 
and  hold  the  surety  for  the  balance  to  the  extent  of  the 
amount  covered  by  his  undertaking;  (4)  the  removal  of  the 
business  of  the  principal  debtor  from  Bishopville  to  Colum- 
bia did  not  operate  as  a  discharge  of  the  surety,  merely 
because  the  principal  debtor  was  spoken  of  in  the  contract 
as  J.  B.  King  of  Bishopville;  (5)  the  surety  was  not  dis- 
charged by  the  refusal  of  the  creditor  to  accept  additional 
security,  the  additional  security  in  this  case  being  insur- 
ance policies;  nor  by  the  fact  that  one  of  the  policies  sub- 
sequently taken  out  by  the  creditor  himself  with  the  assent 
of  the  debtor  in  Victoria  Montreal  Insurance  Company  be- 
came valueless,  the  only  evidence  before  the  Court  going 
to  show  it  had  become  so  without  fault  on  the  part  of  ;he 
creditor. 

With  this  statement  of  the  scope  of  the  decision  in  the 
former  appeal,  we  proceed  to  the  consideration  of  defend- 
ant's exceptiops. 

The  first  five  exceptions  charge  error  in  the  admission  of 
evidence  of  the  witness  Feeney,  the  credit  manager  and 
general  bookkeeper  of  C.  B.  Rouss,  as  to  the  custom  of  send- 
ing out  statements  of  accounts,  the  receipt  by  the  defend- 
ants of  these  statements,  their  acknowledgments  of  the  cor- 
rectness of  the  statements  by  indorsements  thereon;  as  to 
the  goods  being  ordered  by  defendants,  the  prices  charged 
being  reasonable  and  agreed  to  by  the  defendants,  and  the 
entry  of  all  credits;  as  to  notice  to  defendants  that  it 
would  be  advisable  to  cancel  the  policy  of  insurance  in  the 
Victoria  Montreal  Insurance  Company  and  obtain  another 
policy  in  its  stead;  the  refusal  of  J.  B.  King  to  take  out 
another  policy,  giving  as  a  reason  that  he  could  not  afford 
to  i)ay  the  premium,  and  the  failure  of  C.  B.  Rouss  to  take 
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out  another  policy  because  he  relied  on  the  notes  and  con- 
tracts here  in  suit. 

The  objection  to  this  evidence  was  that  it  was  not  the 
best  evidence,  and  that  it  related  to^  matters  of  wliich  wit- 
ness had  no  personal  knowledge.     The  testimony  of  this 
witness  was  the  first  introduced,  and  it  is  all  given  as  if  in 
his  own  knowledge,  with  nothing  to  inform  the  Court 

1  that  it  was  based  on  hearsay.     It  is  said  in  Slcron  v. 
Hunter,  5«  S.  C,  385,  390,  34  S.  E.,  658,  that  like 

testimony  there  under  consideration  "was  not  liable  to  exclu- 
sion as  hearsay,  for  while  there  is  great  probability  that  much 
of  her  testimony  was  founded  on  what  she  had  heard,  still 
it  was  given  in  answer  to  a  question  as  to  her  knowledge, 
and  if  it  was  really  hearsay  it  was  incumbent  on  the  objector 
to  make  that  fact  appear  to  the  Court."  It  is  true,  the  wit^ 
ness  does  refer  to  written  acknowledgments  of  the  correct- 
ness of  the  statements  by  the  defendants,  and  attached  to  his 
evidence  only  the  acknowledgment  of  J.  B.  King,  the  princi- 
pal debtor,  but  he  h^d  already  testified  to  the  correctness 
of  the  account,  and  there  was  no  real  dispute  as  to  the 
amount  of  the  account.  The  evidence  that  J.  B.  King  re- 
fused to  take  out  a  policy  of  insurance  and  cancel  the 

2  doubtful  policy  of  the  Victoria  Montreal  Insurance 
Company  was  relevant,  because  it  tended  to  rebut  the 

charge  of  lack  of  diligence  on  the  part  of  Rouss  in  failing  to 
keep  up  the  insurance. 

The  evidence  of  this  witness  to  the  effect  that  there  was 

no  agreement  that  the  notes  and  contracts  were  to  be  null 

and  void  in  case  the  business  was  moved  from  Bishop\'ille 

may  be  regarded  as  a  denial  of  the  existence  of  any 

3  separate  agreement  of  that  import,  and  so  viewed  it 
was  clearly  competent;  the  statement  of  the  witness 

as  to  his  construction  of  the  contracts  sued  on  being  incom- 
petent, was  struck  out  by  the  order  of  the  Circuit  Judge. 

This  evidence  was  taken  de  bene  esse,  and  the  respondent 
makes  the  point  the  objection  not  having  been  made  when 
the  evidence  was  taken,  comes  too  late  at  the  trial.     It  is 
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not  necessary  to  decide  this  question,  because  as  we  have 
seen  the  objection  if  made  in  time  was  properly  overruled. 

The  defendant  next  submits  there  was  error  in  excluding 

evidence  as  to  insurance  policies  taken  out  by  J.  B.  King, 

the  principal  debtor,  and  the  refusal  of  Rouss  to  accept  them. 

Rouss  had  no  claim  on  the  stock  of  goods  and  the 

4  contract  gave  him  no  control  of  the  insurance,  and, 
therefore,  under  the  contract  he  had  no  responsibility 

with  relation  to  it.  When,  therefore,  the  insurance  policies 
issued  to  King  in  Columbia  were  sent  to  him,  neither  \he 
principal  debtor  nor  the  surety  had  any  right  to  require  him 
to  take  them.  Nor  was  the  debtor  under  any  obligation  to 
cancel  them  on  his  advice.  The  insurance  was  absolutely 
under  the  control  of  J.  B.  King.  All  evidence,  therefore, 
as  to  the  refusal  of  Rouss  to  accept  the  policies  sent  to  him 
was  irrelevant,  whether  his  reason  for  such  refusal  was 
sound  or  not.  The  charge  of  the  Circuit  Judge  was  in 
accordance  with  this  view  and  there  was  no  error  in  refusing 
requests  to  the  contrary. 

When,  however,  Rouss  subsequently  took  upgn  himself 
the  responsibility  of  advising  as  to  the  insurance  and  pro- 
cured policies  on  the  stock  of  goods  with  the  acquiescence 
of  the  debtor  who  was  the  owner,  he  became  a  trustee 

5  as  to  the  insurance  charged  with  the  exercise  of  rea- 
sonable diligence  in  seeing  to  the  solvency  of  the 

insurer  as  well  as  other  matters  which  might  affect  the  value 
^^  the  insurance.  But  it  is  manifest  this  responsibility  would 
^^<i  as  soon  as  he  gave  the  owner  of  the  property  the  infor- 
\S^tVon  which  he  himself  had,  and  offered  to  follow  his 
^^<«:tions.     On  this  point  the  Circuit  Judge  charged:  '*If 
f.  B.  King  took  out  insurance  on  this  property  and  turned 
it  over  to  Rouss  and  Rouss  did  not  care  to  receive  it,  he  was 
not  obliged  to  receive  it.     If  Rouss  took  out  a  policy  of  insur- 
ance on  the  property  of  King  to  secure  him,  and  paid  the 
insurance  premiums  and  charged  them  to  King,  and  J.  B. 
King  acquiesced  in  that,  R.  B.  King  -would  owe  him  on  the 
account  for  whatever  amount  of  the  pi^emiums  was  paid.     If 
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Rouss  exercised  the  same  care  and  prudence  an  ordinary  roan 
would  do  in  the  management  of  his  own  affairs,  and  if  he 
through  an  error  of  judgment,  through  no  carelessness  and 
negligence  or  want  of  care  on  his  part,  happened  to  get  into 
a  company  which  was  weak,  but  he  honestly  believed  it 
was  all  right,  and  exercised  the  same  prudence  and  care  an 
ordinary  man  would  do  in  the  management  of  his  own 
affairs,  then  if  that  company  should  afterwards  become  insol- 
vent, yet  King  couldn't  complain  and  claim  Rouss  was 
responsible  for  a  loss  of  that  sort,  under  circumstances  of 
that  sort  Rouss  would  not  become  tiie  insurer,  the  guarantor 
of  the  solvency  of  the  insurance  company." 

The  following  request  and  others  of  similar  import  made 
by  defendant,  however,  the  Circuit  Judge  refused  to  charge: 
"If  a  creditor  holding  a  contract  of  suretyship  undertakes 
to  take  additional  security  for  his  benefit,  and  further  security 
in  the  shape  of  fire  insurance  on  the  goods  of  the  principal 
debtor,  and  does  assume  to  take  out  such  insurance  on  goods 
of  the  debtor  and  acts  on  his  own  judgment  and  refuses 
tiie  judgment  and  advice  of  the  debtor;  and  such  creditor 
negligently  fails  to  take  such  insurance  in  a  reliable  con> 
pany,  or  negligently  allows  the  same  to  lapse  or  negligently 
cancels  the  same,  and  the  debtor  thereby  suffers  loss  to  the 
extent  of  the  ccmtract  of  suretyship,  the  surety  is  released." 

On  the  former  appeal  from  an  order  of  nonsuit  only  die 
evidence  offered  by  the  plaintiff  was  before  the  Court,  and 
it  not  only  furnished  no  ground  for  imputing  negligence  to 
Rouss  in  taking  out  the  insurance  or  for  not  taking  out  other 
insurance  when  the  insurer  became  weak,  but  if  credible  it 
completely  exonerated  him  from  responsibility  as  to  the  loss 
of  the  insurance.  There  is  nothing  in  defendant's  evidence 
to  show  that  Rouss  knew  of  the  actual  insolvency  of  the  com^ 
pany  before  the  fire,  and  failed  to  disclose  that  fact  to  King. 
His  letter  telling  King  of  the  weakness  of  the  company  and 
advising  him  to  take  out  other  insurance  was  all  the  notice 
that  a  reasonable  business  man  would  desire  to  lead  him  to 
take  other  insurance  if  he  desired  it,  and  certainly  it  was 
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sufficient  to  place  the  responsibility  on  him  as  to  cancelling 
the  poli  ^  and  taking  out  other  insurance.  It  seems  to  us 
that  appellant's  ftmdamental  error  is  in  nmintaining  that 
tfiere  is  evidence  that  Rouss  undertook  to  contrc4  the  insur- 
ance. He  only  advised  King,  the  principal  debtor,  and  there 
is  no  evidence  that  he  did  not  keep  him  posted  so  as  to  enable 
him  to  protect  himself  by  insurance.  He  procured  the 
insurance  with  the  assent  of  King,  the  owner  of  the  prop- 
erty, and  when  he  became  aware  the  cotnpany  was  not  safe 
he  notified  King  and  advised  him  to  take  other  insurance, 
but  King  refused,  and  the  policy  became  worthless  not  from 
Rouss  having  cancelled  or  allowing  it  to  lapse  or  from  any 
other  act  or  omission  on  his  part,  but  because  of  King's 
refusal  to  heed  the  advice  of  Rouss  as  to  the  weakness  of 
the  company  before  the  destruction  of  the  ^optriy. 

The  Circuit  Judge  chargped,  in  effect,  that  the  removal  by 

J.  B.  King  of  his  business  from  Bishopville  to  Colimibia  did 

not  release  the  surety  merely  because  the  written  contract 

provided  the  goods  were  to  be  sold  to  "J-  B.  King  of 

6  Bishopville."  This  was  in  accordance  with  the 
opinion  of  this  Court  on  the  former  appeal.  In  con- 
struing the  contract  these  words  were  held  to  be  nothing 
more  than  descriptio  personae.  That  this  was  the  defend- 
ant's understanding  is  indicated  by  the  fact  that  upon 
receiving  notice  from  Rouss  after  the  removal  to  Columbia 
that  J.  B.  King,  his  principal,  was  not  making  remittances 
according  to  the  contract,  he  went  to  Columbia  to  look  into 
the  business,  thus  recognizing  his  own  interest  in  Ac  matter. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the' 
Circuit  Court  be  affirmed. 


17—74 
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WILLIAMS  V.  JONES. 

1.  PtTBCRASKE  FOE  Valub  Without  Noticb. — Finding  tliat  purchaser  of 
land  after  record  of  mortgage  from  vendor  who  purchased  after 
execution  of  mortgage,  but  before  its  record  without  notice  of 
mortgage  at  execution  sale,  based  on  debt  contracted  before  mortgage 
was  executed,  is  a  purchaser  without  notice  of  the  mortgage  affirmed. 
The  facts  that  one  claiming  title  to  land  through  purchase  at  sheriff's 
sale,  who  after  paying  purchase  price,  requested  title  to  be  made  to 
another  whom  he  held  out  as  owner  and  himself  as  his  agent,  and  fell- 
ing purchaser  he  had  no  interest;  consideration  paid  at  sheriff's  sale 
being  small,  will  not  put  purchaser  on  inquiry  of  equitable  title. 
St.  A  Verdict  in  favor  of  two  of  several  plaintiffs  suing  for  possession 
of  one-half  of  tract  of  land  is  not  a  finding  that  title  to  the  other 
half  is  in  the  defendant. 

3.  Privt. — ^Purchaser  of  a  purchaser  of  interest  of  one  co-tenant,  the 
first  purchase  being  made  during  pendency  of  suit  of  all  co-tenants 
for  possession  against  a  party  in  possession,  is  not  a  privy  to  any 
party  to  such  suit. 

4.  Costs. — Action  of  Circuit  Judge  in  holding  that  one  defendant  should 
pay  costs  of  partition  suit  occasioned  by  investigation  of  issues  raised 
by  her  answer,  by  deducting  from  her  sliare,  affirmed. 

Before  Ki*ugh,  J.,  Williamsfburg,  July,  1905.     Affirmed. 

Action  by  A.  H.  Williams,  assignee  in  bankruptcy  of  A. 
H.  Brown,  against  Ella  F.  Jones,  Evelyn  M.  Brown  and  B. 
Wallace  Jones. 

The  Circuit  decree,  excepting  the  fonnaJ  part,  is : 
"William  Brown  died  about  the  year  1850,  leaving  a  last 
•will,  which  was  duly  admitted  to  probate,  by  which  he  de- 
vised the  tract  of  land  described  in  the  complaint  to  his  son, 
William  J.  Brown,  for  his  life,  with  remainder  to  the  child- 
ren of  said  W.  J.  Brown ;  the  said  W.  J.  Brown  took  posses- 
sion of  said  land  and  held  it  until  1859,  when  he  conveyed  it 
by  deed  in  fee  simple  to  one  S.  O.  McCown,  who  went  into 
possession  under  said  deed.  William  J.  Brown  died  about 
the  year  1882,  leaving  his  children,  W.  C.  Brown,  S.  A. 
Brown,  Holly  L.  Brown,  Leila  A.  Brown  and  J.  Headley 
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Brown.  McCown  continued  in  possession  of  said  land  until 
the  year  1886,  when  his  interest  in  it  was  sold  under  execu- 
tion in  the  case  o/  McCcmts  v.  McCozvn,  and  purchased  by  B. 
Wallace  Jones,  who  took  possession  under  sheriffs  deed. 
It  is  obvious  that  Jones  took  no  title  under  this  deed,  the 
interest  of  McO>wn,  which  was  merely  the  life  estate  of  W. 
J.  Brown,  having  temrinated  upon  tiie  death  of  said  Brown. 
W.  C.  Brown,  one  of  the  children  of  Williami  J.  Brown,  and 
a  remainderman  under  the  will  of  William  Brown,  went 
abroad  about  the  year  1882,  and  some  time  thereafter  was  re- 
ported to  be  dead,  and  nothing  to  the  contrary  has  been  heard 
of  him  since.  It  does  not  appear  that  he  was  ever  married 
or  that  he  left  a  will,  and  it  is  considered  that  his  interest  in 
said  tract  of  land  descended  to  his  three  brothers  and  sisters 
above  named.  In  1884,  Mrs.  Leila  A.  (Brown)  Bates  con- 
veyed her  interest  in  said  land  to  Holly  L.  Brown,  who  there- 
after was  the  owner  of  one  undivided  half  of  said  tract,  and 
his  brothers,  Samuel  A.  Brown  and  J.  Headley  Brown,  were 
the  owners  each  of  one  undivided  fourth  part  thereof.  On 
January  5,  1887,  Holly  L.  Brown  n:x>rtgaged  his  one-fifth 
interest  in  said  land  to  E.  H.  Williams,  but  the  mortgage  was 
not  recorded  until  November  4r,  189^1 ;  the  said  nx>rtgage  was 
assigned  to  B.  Pressly  Barron  in  1892,  and  was  by  him 
assigned  without  recourse  to  Ella  F.  Jones,  on  February  24, 
1897,  and  she  now  holds  the  same.  In  1889,  on  an  indebted- 
ness contracted  in  1S85,  J.  A.  Kelly  recovered  a  judgment 
against  Holly  L.  Brown  and  on  November  4,  1889,  under  an 
execution  issued  upon  said  judgment,  the  interest  of  Holly 
L.  Brown  in  said  land  was  sold  and  conveyed  by  sheriffs 
deed  to  M.  A.  Thonias,  and  on  November  15,  1899,  M.  A. 
Thomas  conveyed  the  said  interest  in  the  said  land  to  A.  A. 
Brown,  the  plaintiff  herein.  On  January  5,  1887,  S.  A. 
Brown  mortgaged  his  one-fifth  interest  in  said  land  to  E.  H. 
Williams  and  the  mortgage  having  been  foreclosed,  the  said 
interest  in  said  land  was  sold  and  conveyed  in  1903  to  Mrs. 
Ella  F.  Jones.  On  January  19,  1887,  suit  was  commenced 
in  the  name  of  W.  C.  Brown,  Holly  L.  Brown,  Samuel  A. 
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Btrown,  and  J.  Hcadley  Bravra,  against  B.  Wallace  Jones, 
to  recoYer  possession  of  said  land,  which  he  held  under  the 
purchase  of  the  interest  of  McCown  aforesaid.  The  rec- 
ord shows  that  said  suit  was  {M-essed  with  vigor  by  the  plain- 
tiffs therein  until  the  year  IS&l,  when,  on  October  31  of 
that  year,  it  was  tried  by  a  jury  and  resulted  in  a  verdict 
in  these  words :  *Wc  find  for  the  plaintiffs,  Samuel  A.  Brown 
and  J.  Headley  Brown,  the  one  undivided  one-half  of  the 
land  in  dispute.  No  damages.'  So  far  as  appears  this  was 
the  end  of  that  action.  Holly  L.  Brown  died  in  1892,  leav- 
ing a  wife  and  one  child,  the  defendant  herein,  Evelyn  M* 
Brown.  At  the  time  of  his  death  he  owned  no  interest  in  the 
land  in  question,  his  interest  having  been  sold,  as  we  have 
seen,  under  the  Kelley  judgment,  and  conveyed  to  M.  A. 
Thomas.  J.  Headley  Brown  died  in  1896,  owning  one- 
fourth  interest  in  said  land.  He  died  intestate.  He  left  no 
wife  or  child  and  was  predeceased  by  his  sister,  Mrs.  Bates, 
who  left  no  child.  His  only  heirs  were  his  brother,  S.  A. 
Brown,  and  Evelyn  M.  Brown,  the  child  of  his  predeceased 
brother,  Holly  L.  Brown.  On  December  17,  1897,  S.  A. 
Brown  conveyed  his  interest  in  said  land  to  A.  A.  Brown, 
the  plaintiff.  His  interest  at  that  time  consisted  oi  his 
original  one-fifth  interest  in  the  land,  together  wth  the  inter- 
est inherited  from  his  brother,  W.  C.  Brown,  being  ooe- 
twentieth,  and  the  interest  inherited  from  his  brother,  J. 
Headley  Brown,  being  one-eighth,  and  amounted  to  fifteen- 
fortieths  of  the  whole.  This  conveyance  was,  of  course, 
subject  to  the  mortgage  of  his  one-fifth  interest,  which,  as 
we  have  seen,  subsequently  passed  by  foreclosure  sale  to  Mrs. 
Ella  F.  Jones  in  1903,  so  that  the  interest  which  A.  A.  Brown 
now  holds  by  the  said  conveyance  from  S.  A.  Brown  is 
seven-fortieths  of  the  whole  tract. 

"This  suit  is  brought  for  partition,  the  plaintiff  claiming 
to  be  the  owner  in  fee  of  twenty-seven-fortieths  of  the  tract 
of  land,  to  wit:  the  seven-fortieths  just  mentioned  and  the 
one-half  interest  formerly  owned  by  Holly  L.  Brown,  and 
conveyed  to  the  plaintiff  by  M.  A.  Thomas  as  aforesaid:  and 
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alleging-  that  Mrs.  Ella  F.  Jones  owns  one-fif  A  and  Evelyn 
M.  Brown  one-eighth.  And  it  is  also  admitted  that  the 
plaintiff  is  entitled  to  a  seven-fc«tieths  and  Ella  F.  Jones 
to  one-fifth  interest,  but  the  defendant,  Etta  F.  Jones,  claims 
tfie  right  to  have  the  mortgage  held  by  her  of  the  original 
one-fifth  interest  of  Holly  L.  Brown  foreclosed;  and  B. 
Wallace  Jones,  having*  been  made  a  party  defendant,  claims 
a  one-half  interest  in  the  land.  The  fact  in  reference  to  Mrs. 
Jones'  claim  tinder  her  mortgage,  briefly  rehearsed,  are 
these :  Holly  L.  Brown  executed  the  said  mortgage  to  E.  H. 
Williams  on  January  6,  1887,  but  it  was  not  recorded  until 
November  4, 189'1.  It  vifSLS  assigned  to  B.  Pressfy  Barron  on 
June  16,  1892,  and  by  him  without  recourse  to  Ella  F. 
Jones,  on  Felmiary  M,  1897.  On  May  14,  1889,  John  A. 
Kelly  recovered  a  judgment  against  Holly  L.  Brown  on  a 
debt  contracted  in  18S5,  and  under  an  execution  issued  on 
said  judgment  the  interest  of  Holly  L.  Brown  in  the  land 
in  question  was  sold  by  the  sheriflf  on  November  4,  1889, 
and  bought  by  M.  A.  Thomas,  and  titles  were  executed  to 
him  on  the  same  day,  though  tiie  deed  was  not  recorded  until 
November  9,  189*1.  The  consideration  paid  by  Thomas  was 
fifty  dollars.  Thomas  held  the  land  until  November  15, 
1899,  when  he  conveyed  it  with  general  warranty  to  A.  A. 
Brown,  for  one  hundred  and  ten  dollars,  and  the  deed  was 
recorded  the  same  day.  The  question  presented  is  whether 
or  not  the  mortgage  now  held  by  Ella  F.  Jones  can  prevail 
against  the  title  held  by  A.  A.  Brown.  It  involves  the  con- 
struction of  the  recording  act  of  1876,  now  embodied  in  sec- 
tion 2466  of  the  Civil  Code.  It  will  be  observed  that  the 
question  is  not  merely  one  of  priority  between  the  Kelley 
judgment  and  the  Williams  nwrtgage.  If  that  were  all,  the 
mortgage  would  take  priority  under  the  case  of  Carraway 
V.  Carraway,  27  S.  C,  576.  Thomas,  upon  his  purchase  at 
sheriff's  sale,  did  not  succeed  merely  to  the  rights  of  the 
judgment  creditor,  but  was  to  all  intents  and  purposes  a 
purchaser  from  Holly  L.  Brown,  through  the  sheriff  as  his 
agent.     It  is  not  claimed  that  he  had  actual  notice  of  the 
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Williams  mortgage,  and  there  could  not  then  be  any  con- 
structive notice,  for  the  mortgage  was  not  recorded  until  two 
years  later.  He  comes  clearly  within  the  terms  of  the  act 
which  affords  protection  to  subsequent  purchasers  for  valu- 
able consideration  without  notice.  This  doctrine  has  been 
recognized  in  many  of  our  cases,  and  was  expressly  decided 
in  Miles  v.  King,  5  S.  C,  146 ;  see  heger  v.  Doyle,  II.  Rich., 
109 ;  McKnight  v.  Gordon,  13  Rich.  Eq.,  226 ;  Herring  v. 
Cannon,  21  S.  C,  212;  Carrcmmy  v.  Carranvcty,  27  S.  C, 
576 ;  King  v.  Fraser,  23  S.  C,  543 ;  Summers  v.  Brice,  36 
S.  C,  204;  Turpin  v.  Sudduth,  53  S.  C,  295;  Armstrong 
v.  Carwile,  56  S.  C,  463;  and  although  the  mortgage  was 
recorded  before  the  conveyance  of  the  land  to  A.  A.  Brown, 
still  the  immunity  of  Thomas'  title  accompanies  it  when 
transferred  to  Brown,  2-3  Ency.  (2  ed.),  477. 

"I  conclude  that  Ella  F.  Jcmes  has  no  right  to  the  fore- 
closure of  her  mortgage  in  this  case.  The  claim  of  B.  Wal- 
lace Jones  is  based  upon  two  grounds.  First,  he  claims  tliat 
the  purchase  made  by  M.  A.  Thomas  of  the  interest  of  Holly 
Lw  Brown,  under  the  Kelley  judgment,  he  paid  the  purchase 
money  and  thereupon  a  trust  resulted  in  his  favor,  and  that 
the  conveyance  by  Thomas  to  A.  A.  Brown  was  with  notice 
to  the  latter  of  the  trust.  The  referee  has  made  a  very  full 
and  clear  report  of  the  facts  with  reference  to  this  claim,  and 
his  findings  are  satisfactory  to  the  Court.  There  can  be  no 
doubt  that  a  trust  resulted  in  favor  of  Jones,  upon  the  con- 
veyance by  Sheriflf  Brockinton  to  Thomas,  but  the  testinxjny 
fully  supports  the  conclusions  of  the  referee  that  A.  A. 
Brown  had  no  notice  of  said  trust  nor  knowledge  of  facts 
which  should  have  put  him  on  inquiry  at  the  time  wlien  he 
took  the  conveyance  from  Thomas.  On  the  contrary,  che 
conduct  of  B.  Wallace  Jones,  in  his  dealingis  with  refer- 
ence to  the  land  in  question,  and  especially  in  his  transactions 
with  A.  A.  Brown  in  relation  thereto,  was  such  as  would 
lead  any  man  with  ordinary  discernment  to  the  belief  that 
Thomas  was  the  true  owner,  as  the  record  showed  him  to  be, 
and  Jones  but  his  agent,  as  the  latter  represented  himself  to 
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be,  so  that  I  have  no  hesitation  in  finding*  and  holding  that  A. 
A.  Brown  purchased  the  land  from  Thomas,  free  from  any 
equity  in  favor  of  B.  Wallace  Jones.  The  second  ground 
to  which  Jones  bases  his  claim  to  one-half  of  the  hnd  is 
that  the  result  of  the  suit  by  W.  C.  Brown  and  others  against 
himself  to  recover  possession  of  the  land,  wherein  a  verdict 
for  one-half  the  land  was  rendered  in  favor  of  S.  A.  Brown 
and  J.  Headley  Brown,  was  an  adjudication  that  the  title 
to  the  remaining"  one-half  of  said  land  was  in  himself.  The 
facts  of  that  case  must  be  borne  in  mind.  B.  Wallace  Jones 
was  in  possession  of  the  land  by  virtue  of  his  purchase  at 
sheriffs  sale  under  execution  against  MoCown,  of  the  de- 
funct life  estate  of  William  J.  Brown ;  the  estate  in  remain- 
der, after  the  presumed  death  of  W.  C.  Brown,  and  tiie  con- 
veyance of  her  interest  by  Mrs.  Bates  to  Holly  L.  Brown 
had  become  vested  in  Holly  L.,  Samuel  A.  and  J.  Headley 
Brown,  in  the  proportion  of  one  undivided  half  in  the  first 
named  and  one  -undivided  fourth  in  each  of  the  two  last 
named.  Such  was  the  state  of  the  title  when  in  January, 
1887,  tiie  suit  was  brought  to  recover  the  land.  The  record 
of  that  case  seems  to  have  been  lost  and  was  only  acci- 
dentally discovered  while  the  present  suit  was  pending  be^ 
fore  the  referee,  and  is  in  evidence.  It  is  very  incomplete, 
containing"  neither  the  answer  of  the  defendants  nor  the 
judgment,  and  it  is  only  by  presumption  that  we  arrive  at  the 
conclusion  that  any  judgment  was  ever  rendered.  The 
answer  of  the  defendant  not  being  before  the  Court,  it  is 
impossible  to  know  whether  any  special  defense  was  offered 
by  the  defendant,  though  from  the  facts  as  they  have  come 
down  to  us  there  was  no  apparent  ground  for  any  such  de- 
fense ;  and  it  is  matter  of  conjecture  or  rather  of  presump- 
tion that  only  the  general  issue  was  pleaded.  Pending  this 
suit  the  interest  of  Holly  L.  Brown  was  sold  under  the  Kel- 
ley  judgment  and  was  conveyed  by  sheriffs  deed  to  M.  A. 
Thomas,  whereupon  resulted  the  trust  in  favor  of  B.  Wal- 
lace Jones.  Then  followed  the  trial  of  that  suit  and  the 
verdict  of  the  jury  in  favor  of  Samuel  A.  and  J.  Headley 
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Brown,  for  one  undivided  half  of  said  land,  the  verdict  being 
silent  as  to  the  other  half.  This,  Jones  claims,  was  an  adju- 
dication that  the  title  to  one-half  of  said  land  was  in  himself, 
and  that  such  adjudication  was  binding  on  tiic  plaintiflf,  A. 
A.  Brown.  In  the  first  place,  it  docs  not  follow  that  the  jury 
meant  by  the  form  of  their  verdict  to  find,  or  that  they  did 
find,  any  part  of  said  land  for  the  defendant  in  that  suit. 
The  verdict  is  conclusive  that  no  part  of  said  land  was,  at 
the  time  it  was  rendered,  in  Holly  L.  Brown,  but  that  may 
just  as  well  have  been  because  the  title  to  the  one-half 
claimed  by  him  was  outstanding  in  scxne  third  person  as  for 
any  other  reason,  and  it  is  competent  to  look  into  the  facts 
of  that  case  to  ascertain  the  grounds  of  the  jury's  finding. 
Henderson  v.  Kenner,  I.  Rich.,  474;  Jones  v.  Muldrow, 
Chev.,  254 ;  Barker  v.  Leggett,  12  Rich.,  198 ;  and  lookmg 
to  the  facts  as  above  set  forth  and  to  those  set  forth  in  the 
defendant  B.  Wallace  Jones'  answer  in  the  present  case,  it 
is  manifest  that  the  finding  of  the  jury  against  Holly  L. 
Brown's  title  at  the  same  time  that  tiiey  found  in  favor  of 
the  title  of  two  of  his  co-plaintiffs  whose  source  of  title  was 
precisdy  the  same  as  his,  was  based  upon  the  fact  that  his 
title  had  been  divested  by  the  then  recent  sale  of  his  interest 
by  the  sheriff  to  M.  A.  Thomas.  This  view  is  borne  out  by 
the  fact  that  after  that  verdict  was  rendered  B.  Wallace 
Jones  held  the  land  avowedly  not  in  his  own  right,  but  as 
agent  for  Thomas,  and  it  is  borne  out  further  by  the  fact 
in  his  answer  in  the  present  case,  while  willing  to  avail  him- 
self of  any  construction  favorable  to  himself  which  mig^t 
be  placed  upon  said  verdict,  he  sets  up  no  claim  of  title  in 
himself  to  any  part  of  said  land  as  against  the  plaintiffs  in 
that  suit  at  the  time  of  said  suit,  but,  on  the  contrary,  he  sets 
out  fully  the  sheriff's  sale  of  Holly  L.  Brown's  interest  and 
the  purchase  of  the  same  by  M.  A.  Thomas,  as  the  basis  of 
a  trust  resulting  in  his  favor,  thereby  admitting  that  as  an 
actual  fact  the  title  to  Holly  L.  Brown's  interets  was  not  in 
him  (Jones)  at  the  time  the  said  verdict  was  rendered,  and 
that  the  jury  did  not  so  find.     But  even  if  the  result  of  the 
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case  of  W.  C  Brown  and  others  against  B.  Wallace  Jones 
could  be  held  to  be  an  adjudication  in  favor  of  the  defendant 
as  to  one^ialf  interest  in  the  land  such  adjudication  would 
be  no  estoppel  to  the  plaintiffs  here.  A.  A.  Brown  was  not  a 
party  to  that  suit.  Neither  is  he  in  jM-ivity  to  anyone  who 
was  such  a  party.  He  is  the  purchaser  by  mesne  conveyance 
of  the  interest  of  Holly  L.  Brown,  which  was  sold  at  sher- 
iiTs  sale  before  the  verdict  and  judgment  (if  there  ever  was 
a  judgment)  were  rendered,  and  as  such  is  not  bound  by 
any  recovery  or  supposed  recovery  had  in  that  action.  Sivp- 
son  ads.  Kennedy,  Harp.,  370.  The  plaintiff  is,  therefore,  not 
precluded  from  now  raising  any  and  all  questions  as  to  the 
validity  of  the  claim  of  B.  Wallace  Jones,  and,  as  we  have 
seen,  the  evidence  is  clear  tiiat  he  never  had  any  title  to  any 
part  of  said  land  nor  any  interest  therein  save  the  equitable 
interest  under  the  purchase  by  M.  A.  Thomas,  which,  as  we 
have  also  seen,  was  lost  to  him  by  the  conv^ance  from 
Thomas  to  the  plaintiff  without  notice.  It  ought  to  be  re- 
marked in  passing  that  said  conveyance  by  Thomas  was  not 
the  breach  of  good  faith  on  his  part  which  the  mere  mention 
would  imply,  but  was  made  by  him  in  good  faith  upon  the 
belief  that  he  had  the  right  to  do  so,  and  after  due  notice 
and  warning  to  Jones  that  he  would  sell  the  land  for  the 
satisfaction  of  a  dd>t  which  Jones  owed  him  and  which  it 
may  seem  he  could  collect  in  no  other  way.  I  conclude 
that  the  contentions  of  plaintiff  are  fully  established  and 
that  the  land  is  subject  to  partition  as  alleged  in  the  con> 
plaint  in  the  proportion  of  twenty-seven-fortieths  to  the 
plaintiff,  eight-fortieths  to  Ella  F.  Jones  and  five-fortieths 
to  Evelyn  M.  Brown.  The  referee  reports  that  it  will  be  to 
the  best  interest  of  the  parties  to  seU  the  land  and  divide  the 
proceeds  rather  than  to  attempt  a  partition  in  kind,  and  I 
concur  with  him.  The  defendant  Ella  F.  Jones,  in  her  an- 
swer, seeks  to  charge  the  plaintiff  with  rents  and  profits.  It 
appears  that  the  plaintiff  was  in  possession  of  the  land  for 
four  years  and  received  the  rents  during  that  time;  but  it 
also  appears  that  he  expended  far  more  than  the  amount  of 
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rents  that  he  received  in  making  permanent  improvements, 
and  these  improvements  have  materially  increased  the  value 
of  the  land.  I  am  of  the  opinion  that  the  enhanced  value  of 
the  land  is  a  fair  equivalent  for  the  defendant's  share  of 
any  rents,  and  it  is  so  ordered.  The  question  of  costs  re- 
mains to  be  considered,  and  as  to  this  I  am  of  tiie  opinion 
that  the  cost  of  so  much  of  the  litigation  as  was  brought 
about  by  the  contentions  set  up  in  the  answer  of  Ella  F. 
Jones,  as  to  her  mortgage  and  as  to  the  claim  of  B.  Wallace 
Jones,  ought  to  be  borne  at  least  in  the  first  instance  by  Ella 
F.  Jones,  and  it  is  therefore  ordered,  that  the  clerk  of  this 
Court  in  taxing  the  cost  of  the  suit  do  ascertain  the  amount 
of  such  cost  as  accrued  from  the  first  reference  dcrAn  to  the 
filing  of  the  referee's  rqx>rt,  and  that  said  amount  be  de- 
ducted from  the  share  of  Ella  F.  Jones  in  the  proceeds  of  the 
sale  of  the  lands  now  to  be  ordered." 

From  this  decree,  defendants  Ella  F.  Jones  and  B.  Wallace 
Jones  appeal. 

Messrs,  Willcax  &  IVillcox,  for  appellants,  cite:  Requi- 
site pleas  cmd  proof  to  sustcdn  claim  of  purchaser  without 
notice:  7  Rich.  Eq.,  509;  5  S.  C,  96,  lOS;  3  Strob.  Eq.,  134. 
What  notice  puts  on  inquiry:  11  Fed.  R.,  329 ;  40  S.  C,  134; 
29  S.  C,  147.  Effect  of  verdict  for  two  of  several  plain- 
tiffs: 73  Tex.,  12;  1  Ind.  Ap.,  687;  28  Ency.,  432;  12  Rich., 
198 ;  1  Green.  Bv.,  16  ed.,  sees.  522,  523,  528 ;  55  S.  C,  507. 

Messrs.  Robt.  /,  Kirk  and  IV ,  L.  Bass,  contra,  cite :  Brown 
purchases  free  of  mortgage  lien:  5  S.  C,  146 ;  13  Rich.  Eq., 
222;  27  S.  C,  576;  56  S.  C,  4«3.  No  information  to  put 
Brown  on  inquiry  of  Jone^  rights:  23  Ency.,  2  ed.,  496. 
Verdict  in  favor  of  two  of  several  plaintiffs  is  not  finding 
for  defendant:  Green.  Ev.,  16  ed.,  sees.  528-530;  1  Rich., 
474;  Chev.,  254;  12  Rich.,  198;  9  Rich.,  387;  Bail.  Eq.,  2»3. 
As  to  privity  in  ownership:  118  N.  Y.,  162;  Harp.,  370; 
1  Mills,  326.  Costs  in  equity  are  within  discretion  of  Judge: 
55  S.  C,  510;  58  S.  C,  65;  59  S.  C.,  509. 
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April  19, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Chief  Justice  Pope.  This  action  was  commenced 
on  the  13th  of  October,  1903,  by  A.  A.  Brown,  plaintiff, 
against  Ella  F.  Jones  and  Evelyn  M.  Brown,  defendants. 
The  plaintiff  went  into  bankruptcy,  and  A.  H.  Williams,  as 
his  assignee  in  bankruptcy,  was  substituted  as  plaintiff,  and 
at  the  instance  of  Ella  F.  Jones,  B.  Wallace  Jones  was  made 
a  defendant.  The  object  of  the  action  was  the  partition  of 
400  acres  of  land  among-st  the  plaintiff  A.  A.  Brown  and  ihe 
defendants,  according  to  their  respective  rights  therein.  The 
following  are  the  pleadings : 

THE  complaint. 

"I.  That  the  plaintiff  and  the  defendants  are  seized  and 
possessed  in  fee  as  tenants  in  common  of  the  following  de- 
scribed premises,  to  wit:  All  that  certain  piece,  parcel  or 
tract  of  land  situate,  lying  and  being  in  the  county  of  Wil- 
liamsbui^.  State  of  South  Carolina,  containing  420  acres, 
OKwe  or  less,  and  bounded  as  follows :  *  *  * 

"II.  That  the  plaintiff  is  entitled  to  an  estate  of  twenty- 
seven  undivided  fortieth  parts  (^7-40)  in  the  fee  of  said 
P'^enrises. 

"III.  That  the  defendant  Ella  F.  Jones  is  entitled  to  an 
^^te  of  five  undivided  fortieth  parts  (8-40)  in  the  fee  of 
^^d  premises. 

"IV.  That  the  defendant  Evelyn  M.  Brown  is  entitled  to 
^^  Estate  of  five  undivided  fortieth  parts  (5-40)  in  the  fee 
^^  Said  premises;  and  the  said  Evelyn  M.  Brown  is  an  infant 
^^^T-  the  age  of  fourteen  years,  to  wit :  fifteen  years  of  age. 

*  V".  That  the  plaintiff  is  desirous  of  having  said  premises 

^'^itioned  amd  divided  according  to  the  respective  interests 

^e  parties  hereto;  and  that  the  plaintiff  and  defendants 

^^  no  other  lands  in  this  State  as  tenants  in  common. 

\^I.  That  a  reasonable  and  proper  fee  should  be  allowed 

ttie  plaintiff's  attorney. 

\Vherefore,  plaintiff  demands  judgment  for  a  partition 
^     division  of  said  prenrrises  according  to  the  respective 
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rights  of  the  {^intiff  and  defendants;  or  if  a  division  can 
not  be  had  without  material  injury  to  said  rights,  then  far  a 
sale  of  said  premises  and  a  division  of  the  proceeds  accord- 
ing to  said  rights.  For  a  reasonable  fee  to  plaintiflTs  attor- 
ney, and  for  such  other  and  further  relief  as  to  the  Court 
may  seem  just  and  proper." 

The  following  are  the  answers  of  the  defendants : 

Answer  of  Ella  F.  Jones. 

"I.  That  as  to  the  allegations  contained  in  paragraph  I. 
of  said  complaint,  she  admits  that  she  is  interested  as  a 
tenant  in  common  in  the  parcel  of  land  described  therein,  but 
she  has  no  knowledge  sufficient  to  form  a  belief  as  to  the 
interests  of  the  plaintiff  A.  A.  Brown,  or  the  defendant 
Evelyn  M.  Brown,  and,  therefore,  denies  such  of  the  alle- 
gations of  said  paragraph  I.  as  allege  that  said  A.  A.  Brown 
and  Evelyn  M.  Brown  are  seized  in  fee  of  any  interest 
therein. 

"II.  That  as  to  the  allegations  of  paragraph  II.  of  said 
complaint,  this  defendant  denies  same. 

''III.  That  as  to  the  allegations  of  paragraph  III.  of  said 
complaint,  this  defendant  admits  that  she  is  entitled  to  an 
estate  in  the  property  described  in  the  complaint,  but  alleges 
that  her  interest  is  far  in  excess  of  eight-fortieths  (8-40) 
thereof. 

"IV.  That  as  to  the  allegations  of  paragraph  IV.  and  V. 
of  said  complaint,  this  defendant  has  no  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  thereof. 

"V.  That  as  to  the  allegations  of  paragraph  VI.  of  said 
complaint,  this  defendant  denies  same. 

"VI.  That  the  plaintiff  A.  A.  Brown  has  for  the  past  four 
years  been  in  exclusive  possession  of  the  land  described  in 
the  complaint,  collecting  and  appropriating  to  his  own  use 
the  rents  and  profits  thereof. 

"Further  answering,  and  by  way  of  affirmative  defense, 
the  defendant  Ella  F.  Jones  alleges: 

"I.  That  heretofore  one  H.  L.  Brown  executed  and  de- 
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livered  his  certain  promissory  note,  in  writing,  bearing  the 
date  of  6th  day  of  January,  1887,  and  thereby  promised  to 
pay,  sixty  da)rs  after  date,  to  the  order  of  E.  H.  Williams, 
$250,  for  value  received. 

"11.  That  in  order  to  secure  the  payment  of  said  note;  the 
said  H.  L.  Brown,  on  or  about  the  5th  day  of  January,  1887, 
executed  and  delivered  to  said  E.  H.  Williams  his  certain 
deed,  and  thereby  conveyed,  by  way  of  mortgage,  to  said 
E.  H.  Williams  the  following  described  real  property,  to  wit : 
all  of  his  right,  title  and  interest  in  and  to  one  undivided 
fifth  part  of  all  that  certain  piece,  pared  or  tract  of  land 
lying,  being  and  situate  in  the  county  of  Williamsburg,  State 
of  South  Carolina,  containing  420  acres,  more  or  less, 
bounded  as  follows:     *     *     * 

"III.  That  the  tract  of  land  described  in  the  complaint  is 
the  same  tract  described  in  the  mortgage  above  mentioned. 

"IV.  That  on  or  about  the  fourth  day  of  November,  1891, 
said  mortgage  was  delivered  to  the  register  of  mesne  convey- 
ances for  Williamsburg  County,  to  be  by  him  entered  on 
record  and  was  recorded  in  book  *X,'  at  page  318. 

"V.  That  thereafter,  to  wit:  on  or  about  the  16th  day  of 
June,  1892,  said  E.  H.  Williams,  for  value,  assigned  and 
transferred  the  note  and  mortgage  above  described  to  B. 
Pressley  Barron. 

"VI.  That  thereafter,  to  wit:  on  or  about  the  24th  day 
of  February,  1897,  said  B.  Pressley  Barron,  for  value,  trans- 
ferred, set  over  and  assigned  said  note  and  mortgage  to 
Ella  F.  Jones,  the  defendant  herein,  who  is  now  the  owner 
and  holder  thereof. 

"VII.  That  the  condition  of  said  note  and  mortgage  has 
been  broken,  and  there  is  now  due  and  remaining  unpaid 
thereon  the  sum  of  $250,  with  interest  from  the  5th  of 
March,  1887,  at  seven  per  cent,  per  annum. 

"For  a  further  defense,  this  defendant  alleges,  on  informa- 
tion and  belief: 

"That  one  B.  Wallace  Jones  is  owner  of  and  entitled  to 
an  interest  in  the  property  described  in  the  complaint,  and 
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that  a  complete  determination  of  the  issues  between  the 
plaintiff  and  the  defendant  Ella  F.  Jones  cannot  be  had, 
nor  can  a  complete  partition  be  made  without  bringing  in 
as  a  party  to  this  proceeding,  the  said  B.  Wallace  Jones. 

"Wherefore,  this  defendant  prays : 

"I.  That  said  B.  Wallace  Jones  may  be  brougtit  in  as  a 
party  to  this  proceeding. 

"11.  That  the  mortgage  above  set  forth  may  be  foreclosed, 
the  interest  of  H.  L.  Brown  in  the  property  described  in 
the  complaint  sold,  and  the  proceeds  of  the  sale  thereof  ap- 
plied to  the  payment  of  the  note  of  said  H.  L.  Brown. 

"III.  That  a  partition  of  the  premises  described  in  the 
complaint  may  be  had,  according  to  the  respective  rights 
of  the  parties  in  interest. 

"IV.  And  for  such  other  and  further  relief  as  mav  be 
just." 

Answer  of  B.  Wallace  Jones,  having  been  first  made  a 
party  by  order  of  this  Court : 

"For  a  first  cause  of  defense : 

"He  denies  each  and  every  allegation  in  said  corr^laint 
contained. 

^'For  a  second  cause  of  defense: 

"L  That  he  is  entitled  to  an  imdivided  interest  in  die 
lands  described  in  paragraph  I.  of  the  complaint,  or  a  por- 
tion thereof. 

"II.  That  he  denies  the  allegation  of  paragraph  II.  of  said 
complaint. 

"III.  That  he  is  informed  and  believes  that  the  defendant 
Ella  F.  Jones  is  entitled  to  an  interest  in  the  land  described 
in  the  complaint,  but  that  said  interest  is  not  properly  stated 
in  paragraph  III.  thereof. 

"IV.  That  he  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations  of  para- 
graph IV.  of  said  complaint. 

"V.  That  he  admits  the  allegations  contained  in  paragraph 
V.  of  said  complaint. 
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"VI.  That  he  denies  the  allegations  contained  in  paragraph 
VI.  of  said  complaint. 

"VII.  That  the  plaintiff  A.  A.  Brown  has  heretofore  been 
in  exclusive  possession  of  a  considerable  portion  of  the 
land  described  in  the  complaint,  collecting  and  appropriating 
to  his  own  use  the  rents  and  profits  thereof. 

"Further  answering  the  complaint  herein,  and  by  way  of 
affirmative  defense,  this  defendant  allies: 

"I.  That  heretofore,  to  wit :  on  or  about  the  14th  day  of 
May,  1889,  one  John  A.  Kelley  recovered  in  the  Court  of 
Common  Pleas  for  the  county  of  Williamsburg  a  judgment 
against  one  H.  L.  Brown,  and  an  execution  was  duly  issued 
pursuant  thereto. 

"II.  That  pursuant  to  that  execution  the  sheriflf  of  Wil- 
liamsburg Coimty  levied  upon  the  interest  of  said  H.  L. 
Brown  in  the  tract  of  land  described  in  the  ccxnplaint  in 
this  action  and  duly  advertised  and  sold  same  at  public  auc- 
tion according  to  law,  at  Kingstree,  on  or  about  the  4th  day 
of  November,  1889. 

"III.  That  at  said  sale  the  interest  of  the  said  H.  L.  Brown 
in  said  land  was  sold,  and  one  M.  A.  Thomas  became  the 
purchaser  thereof,  and  took  title  thereto,  which  title  is  re- 
ccMxied  in  the  office  of  the  clerk  of  court  of  Williamsburg 
County,  in  voltmie  U,  page  239. 

"rV.  That  though  the  title  above  mentioned  was  taken  in 
the  name  of  M.  A.  Thomas,  the  beneficial  interest  in  the 
property  therein  conveyed  was  taken  and  accepted  by  said 
M.  A.  Thomas  in  trust  for  this  defendant,  and  said  M.  A. 
Thomas  continued  to  hold  the  interest  so  acquired  by  him 
for  the  benefit  of  this  defendant. 

"V.  That  thereafter  the  said  M.  A.  Thomas  undertook  to 
sell  and  convey  the  interest  acquired  by  him,  as  above  stated, 
to  the  plaintiff,  A.  A.  Brown,  as  will  appear  by  deed  recorded 
in  the  office  of  the  clerk  of  Williamisburg  County,  in  book 
X,  at  page  432. 

"VI.  That  at  the  time  of  the  conveyance  by  said  M.  A. 
Thomas  to  said  A.  A.  Brown,  said  A.  A.  Brown  was  fully 
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advised  and  notified  of  the  rights  of  this  defendant  in  the 
lands  thereby  conveyed,  and  said  A.  A.  Brown  tcxJc  title 
thereto,  subject  to  all  of  the  rights  of  this  defendant  therein. 

"VII.  That  by  reason  of  the  conveyance  to  M.  A.  Thomas 
above  described,  and  of  the  agreement  of  said  M.  A.  Thomas 
to  hold  title  to  the  property  referred  to,  for  the  benefit  of 
this  defendant,  of  which  agreement  the  plaintiff  had  full 
notice,  this  defendant  is  advised  that  he  is  entitled  to  all 
of  the  interest  in  the  tract  of  land  described  in  the  complaint 
which  was  heretofore  owned  by  said  H.  L.  Brown. 

"VIII.  That  this  defendant  is  informed  and  bdieves  that 
said  M.  A.  Thomas  undertook  to  sell  and  convey  the  interest 
acquired  by  him  in  the  land  described  in  the  complaint  on 
account  of  a  claim  which  he  held  against  this  defendant, 
and  this  defendant  is  now  willing  and  ready  to  settle  any 
valid  claim  which  the  said  M.  A.  Thomas  has,  or  heretofore 
had,  against  him. 

''Wherefore,  this  defendant  prays  that  the  property  de- 
scribed in  the  complaint  may  be  partitioned  among  the  parties 
in  interest,  according  to  their  respective  rights;  that  the 
deed  of  M.  A.  Thomas  to  A.  A.  Brown  may  be  set  aside 
and  declared  null  and  void,  and  that  the  defendant  may  be 
adjudged  the  owner  of  such  interest  in  said  lands  as  were 
conveyed  to  said  M.  A.  Thomas  by  the  sheriflF  of  Williams- 
burg County,  as  above  stated,  and  for  such  other  and  fur- 
ther relief  as  may  be  just." 

By  consent  order  all  the  issues  of  fact  were  referred  to 
L.  W.  Gilland,  Esq.,  who  made  his  reports,  t<^ether  widi 
the  testimony  taken  before  him  by  the  several  parties  in 
interest. 

The  following  facts  were  agreed  to  by  the  attorneys  of 
the  respective  parties  and  were  embodied  as  agreed  facts  in 
the  report  by  the  said  special  referee  Gilland. 

"I.  That  the  land  described  in  the  complaint  comes  from 
William  Brown  as  a  common  source,  and  that  this  land  was 
devised  by  the  will  of  the  said  William  Brown  to  W.  J. 
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Brown,  on  terms  stated  in  said  will  (will  book  'D'  of  probate 
court  of  Williamsburg  County,  containing  the  record  of 
the  will  of  William  Brown,  Sr.,  in  evidence  as  'exhibit  A'). 

"II.  That  W.  J.  Brown  undertook  to  sell  or  convey  the 
land  involved  in  this  suit  to  S.  O.  McCown  by  deed  dated 
January  8th,  1859,  and  recorded  October  16,  1890,  in  bcok 
'V,'  page  10,  and  that  the  said  S.  O.  McCown  went  into 
possession  tmder  this  deed  and  remained  in  possession  until 
December  6,  1886,  when  the  interest  of  S.  O.  MoCown  in 
said  property  was  sold  to  B.  Wallace  Jones.  That  W.  J. 
Brown  died  in  the  meantime  in  1882.  (No  question  made 
as  to  the  regularity  of  the  sale  and  execution.) 

"III.  That  Leila  A.  Bates,  a  daughter  of  W.  J.  Brown, 
conveyed  her  interest  in  the  property  in  question  to  Holly 
L.  Brown,  her  brother,  by  deed  dated  1884,  in  evidence  as 
exhibit  '\: 

"IV.  That  Holly  L.  Brown  mortgaged  his  undivided  one- 
fifth  interest  in  this  property  to  E.  H.  Williams,  to  secure 
$850,  by  his  note  and  mortgage  bearing  date  January  5, 
1887,  recorded  November  4,  1891,  in  book  'X,'  page  318, 
and  in  evidence  as  exhibit  *0.' 

"V.  That  S.  A.  Brown  mortgaged  his  undivided  one-fifth 
interest  in  this  property  to  E.  H.  Williams  to  secure  a  sim- 
ilar amount,  the  said  mortgage  bearing  the  same  date  and 
recorded  on  the  same  date  as  the  mortgage  from  Holly  L. 
Brown  to  E.  H.  Williams. 

"VI.  That  J.  A.  Kelley  recovered  a  judgment  against 
Holly  L.  Brown  on  July  31, 1889,  on  a  note  dated  November 
8,  1885,  to  secure  which  note  Holly  L.  Brown  executed  a 
mortgage  to  J.  A.  Kelley,  dated  same  date,  and  said  mortgage 
was  foreclosed  and  sold  under  power  of  sale  in  said  mort- 
gage. The  proceeds  of  said  sale  were  not  sufficient  to 
pay  the  note. 

"VII.  That  under  the  execution  issued  pursuant  to  the 

J.  A.  Kelley  judgment,  the  interest  of  Holly  L.  Brown  was 

sold  on  November  4,  1889,  and  conveyed  to  M.  A.  Thomas, 

by  sheriff's  deed,  in  evidence  as  exhibit  *K,'  and  recorded 

18—74 
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in  book  *U/  page  239,  and  that  at  the  time  of  the  sale  and 
previous  thereto,  W.  C.  Brown  was  either  dead,  or  presumed 
to  be  dead,  and  his  interest  had  been  inherited  by  his  brothers 
and  sister,  H.  L.  Brown,  J.  Hedley  Brown  and  Leila  A. 
Bates. 

"VIII.  That  the  suit  of  W.  C.  Brown  et  at.  against  B. 
Wallace  Jones  was  commenced  January  19,  1887,  which  re- 
sulted in  a  verdict  in  the  following  language,  rendered  Octo- 
ber 3,  1891 :  We  find  for  the  plaintiffs  S.  A.  Brown  and 
J.  Hedley  Brown,  one  undivided  onev-half  of  the  land  in 
dispute — no  damages.'  Roll  1  in  evidence,  including  'ex- 
hibits B  and  C,'  in  evidence. 

"IX.  That  in  1896,  J.  Hedley  Brown  died  intestate,  leav- 
ing as  his  only  heirs  Samuel  A.  Brown  and  Evelyn  M. 
Brown,  a  daughter  of  Holly  L.  Brown. 

"X.  That  Samuel  A.  Brown  conveyed  by  deed  all  his 
interest  in  the  property  in  question  to  A.  A.  Brown,  Decem- 
ber 17,  1897,  which  said  deed  was  recorded  in  book  *B,' 
page  229,  and  is  in  evidence  as  'exhibit  M.' 

"XL  That  M.  A.  Thomas  by  his  deed  conveyed  his  inter- 
est in  said  land  in  question  to  A.  A.  Brown  on  November 
15,  1899,  which  was  recorded  November  16,  1899,  in  book 
'X/  page  432,  and  is  in  evidence  as  'exhibit  L ' 

"Xn.  That  under  a  foreclosure  of  the  mortgage  of  S.  A. 
Brown  to  E.  H.  Williams,  one  undivided  one-fifth  interest 
of  S.  A.  Brown  in  this  property  was  conveyed  to  Ella  F. 
Jones. 

"Xni.  That  Evelyn  M.  Brown  is  the  owner  of  an  undi- 
vided one-eighth  interest  in  this  property  as  heir  of  J.  Hedley 
Brown.  Also,  that  A.  A.  Brown  is  the  owner  of  an  undi- 
vided one-eighth  interest  in  the  property  in  question  acquired 
by  purchase  from  S.  A.  Brown,  'exhibit  M,'  the  said  S.  A. 
Brown  having  inherited  this  interest  from  his  brother,  J. 
Hedley  Brown.  Also,  that  A.  A.  Brown  is  the  owner  of  an 
undivided  one-twentieth  interest  in  this  property,  acquired 
by  purchase  from  S.  A.  Brown — ^this  interest  being  the  dif- 
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ference  between  the  entire  interest  of  S.  A.  Brown  and  the 
undivided  one-fifth  interest  mortgaged  to  E.  H.  Williams." 

And  further,  as  conclusions  of  fact,  the  referee  finds : 

"I.  That  the  infant  defendant  Evelyn  M.  Brown  is  enti- 
tled to  an  undivided  one-eighth  interest  in  the  property  in 
question,  inherited  from  her  uncle,  J.  Hedley  Brown,  in 
1896,  and  that  the  said  infant  is  entitled  to  her  proportionate 
share  of  the  rents  and  profits  during  A.  A.  Brown's  exclusive 
possession,  to  be  offset  by  her  proportionate  share  of  the 
costs  of  improvements  made  by  the  said  A.  A.  Brown. 

"11.  That  the  defendant  Ella  P.  Jones  is  entitled  to  an 
undivided  one-fifth  interest  in  the  property  in  question,  con- 
veyed to  her  by  deed  dated  January  7,  1903,  under  a  sale 
by  reason  of  a  judgment  in  foreclosure  of  the  mortgage  of 
S.  A.  Brown  to  E.  H.  Williams  and  subsequently  assigned 
to  the  said  Ella  F.  Jones.  And  that  the  said  defendant 
Ella  F.  Jones  is  entitled  to  her  proportionate  share  of  the 
rents  and  profits  collected  by  A.  A.  Brown  during  the  year 
1903,  which  amounts  to  $184,  to  be  offset  by  her  propor- 
tionate share  of  the  costs  of  improvements  made  by  the  said 
A.  A.  Brown  during  the  year  1903,  which  amounts  to  $150, 
the  cost  of  one  tobacco  bam  completed,  and  that  said  Ella 
F.  Jones  is  the  owner  and  holder  of  the  mortgage  of  Holly 
L.  Brown  to  E.  H.  Williams,  conveying  an  undivided  one- 
fifth  interest  of  the  said  Holly  L.  Brown,  dated  January  5th, 
1887,  and  recorded  November  4,  18W.  On  July  31,  1889, 
J.  A.  Kelley,  recovered  judgment  against  the  said  Holly  L. 
Brown  and  his  interest,  which  was  then  one  undivided  one- 
half,  was  sold  under  execution,  and  this  interest  conveyed 
to  M.  A.  Thomas.  There  was  no  testimony  on  the  part  of 
defendant  Ella  F.  Jones  given  to  show  that  notice  of  the 
existence  of  this  mortgage  was  given,  whereby  the  rights  of 
any  party  to  this  action  would  be  affected.  Nor  were  any 
prior  assignors  of  the  said  note  and  mortgage  made  parties 
to  the  action  of  /.  A.  Kelley  v.  Holly  L.  Brown,  'exhibit  J.' 

"III.  That  A.  A.  Brown  acquired  an  undivided  seven- 
fortieths  interest  in  this  land  by  the  deed  of  S.  A.  Brown 
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to  A.  A.  Brown,  dated  Decemiber  17,  1897,  'exhibit  M/ 
and  that  if  the  deed  of  M.  A.  Thomas  to  A.  A.  Brown,  dated 
November  16, 1899,  is  held  valid,  then  the  said  A.  A.  Brown 
thereby  also  acquired  an  undivided  one-half  interest  in  the 
property  in  question,  and  under  said  deed,  A.  A.  Brown  took 
possession  of  the  whole  tract  in  1900.  The  facts  leading  up 
to  the  execution  of  the  said  deed  being  as  follows: 

"(1)  That  in  1899  this  interest  was  conveyed  to  M.  A. 
Thomas  by  J.  E.  Brockinton,  'exhibit  K.' 

**(2)  That  B.  Wallace  Jones  furnished  the  consideration 
and  the  title  was  made  to  M.  A.  Thomas. 

"(3)  That  there  was  no  special  agreement  between  Jones 
and  Thomas,  only  that  Jones  requested  Thomas  to  take 
the  deed  in  his  own  name. 

"(4)  That  later,  at  the  request  of  Jones,  the  sherifFs  deed 
was  held  as  security  for  a  debt  which  Jones  then  owed 
Thomas, 

"(5)  That  Thomas  requested  Jones  to  redeem  this  secu- 
rity, and  on  the  failure  of  Jones  to  do  so,  he,  Thomas,  noti- 
fied Jones  that  he  would  sell  the  property  if  the  debt  was 
not  satisfied  on  a  certain  date. 

"(6)  That  M.  A.  Thomas  did  not  notify  A.  A.  Brown 
that  he  was  holding  for  B.  Wallace  Jones,  or  that  Jones  was 
in  any  manner  interested  in  the  property,  except  that  in 
prior  agreements  concerning  this  land  Jones  acknowledged 
himself  to  be  the  agent  of  M.  A.  Thomas,  and  held  himself 
out  as  such  to  A.  A.  Brown  ('exhibits  H  and  N'). 

"(9)  That  B.  Wallace  Jones  was  in  possession  of  this 
undivided  one-half  interest,  until  M.  A.  Thomas  conveyed 
to  A.  A.  Brown,  but  held  himself  out  as  agent  of  M.  A. 
Thomas,  and  rented  this  property  out  to  tenants. 

"IV.  That  if  the  deed  of  M.  A.  Thomas  to  A.  A.  Brown 
is  held  valid,  and  the  title  to  the  undivided  one-half  interest 
is  held  to  be  in  B.  Wallace  Jones,  then  the  said  B.  Wallace 
Jones  will  be  entitled  to  an  undivided  one-half  interest  in 
the  property  in  question,  and  will  be  entitled  to  his  pro- 
portionate share  of  the  rents  and    profits    during  A.  A 
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Brown's  exclusive  possession,  to  be  offset  by  his  proportion- 
ate share  of  the  costs  of  improvements  made  by  the  said 
A.  A.  Brown. 

"V.  That  A.  A.  Brown,  the  plaintiff,  during  the  years 
1900,  1901,  1902  and  1903,  was  in  exclusive  possession 
of  the  entire  tract  in  question,  and  made  certain  improve- 
ments thereon  at  a  cost  to  the  said  A.  A.  Brown  of  $1,060, 
not  including  one  toibacco  bam  burned,  which  said  improve- 
ments have  materially  enhanced  the  value  of  the  property. 

"VI.  That  A.  A.  Brown,  the  plaintiff,  during  the  years 
1900,  1901,  1902  and  1903,  was  in  exclusive  possession  of 
the  entire  tract  in  question,  and  for  the  first  three  years  of 
his  possession  received  rents  and  profits  to  the  amount  of 
about  $170  each  year,  and  for  the  year  1903  received  rents 
and  profits  to  the  amount  of  about  $184 — making  a  total  of 
about  $694. 

"VII.  That  it  will  be  to  the  best  interest  of  the  parties 
concerned  to  sell  the  property  in  question  and  divide  the 
proceeds  according  to  their  respective  rights,  rather  than 
to  have  it  partitioned  in  kind." 

The  Circuit  Judge  in  his  decree,  which  will  be  reported 
in  this  case,  held  that  the  plaintiff  was  entitled  to  twenty- 
seven-fortieths  of  the  tract  of  land.  The  defendant  Ella 
F.  Jones  was  entitled  to  eight-fortieths,  and  the  defendant 
Evelyn  M.  Brown  was  entitled  to  eight-fortieths,  and  the 
defendant  Evelyn  M.  Brown  was  entitled  to  five-fortieths, 
and  that  the  partition  of  the  land  should  be  made  between 
those  three  parties  in  that  way.  He  also  held  that  B.  Wal- 
lace Jones  was  not  entitled  to  any  share,  and  that  Ella  F. 
Jones  was  not  entitled  to  foreclosure  of  her  mortgage  and 
that  the  whole  tract  shall  be  sold  to  effectuate  the  partition 
aforesaid.  He  also  held  that  the  plaintiff  should  not  be  re- 
quired to  pay  rents  and  profits  to  the  defendant  because  the 
money  expended  by  him  for  improvements  would  more  than 
compensate  the  other  parties  for  their  loss  of  any  part  of 
the  rents  and  profits  of  said  lands. 
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The  defendants  Ella  F.  Jones  and  B.  Wallace  Jones  atone 
appealed  upon  six  grounds,  which  ar^  as  follows : 

"I.  His  Honor,  the  Circuit  Judge,  erred,  it  is  respectfully 
submitted,  in  holding  and  finding  that  M.  A.  Thomas,  in  the 
purchase  of  the  interest  of  Holly  L.  Brown  under  the  Kelley 
execution,  came  clearly  within  the  terms  of  the  act  which 
affords  protection  to  subsequent  purchasers  for  valuable  con- 
sideration without  notice.  He  should  have  found  and  held 
that  said  Thomas  paid  no  value  for  the  property  in  question, 
the  purchase  price  thereof  having  been  furnished  by  Wallace 
Jones,  and  that  he  never  began  to  hold  the  deed  for  value 
until  long  after  the  Williams  mortgage  had  been  recorded, 
and  that  he  could,  therefore,  not  be  in  the  position  of  a 
purchaser  for  value  without  notice. 

"II.  His  Honor,  the  Circuit  Judge,  erred,  it  is  respectfully 
submitted,  in  finding  and  holding  that  A.  A.  Brown  pur- 
chased from  M.  A.  Thomas  without  such  information  as 
would  have  put  him  on  inquiry  as  to  Jones'  rights.  He 
should  have  held  that  the  very  low  price  at  which  Thomas 
sold,  and  the  action  of  Jones,  and  the  possession  of  Jones, 
and  the  non-action  of  Thomas,  in  reference  to  the  property, 
was  entirely  sufficient  to  put  Brown  on  inquiry. 

"III.  His  Honor,  the  Circuit  Judge,  erred,  it  is  respectfully 
submitted,  in  finding  and  holding  that  the  finding  of  the 
jury  in  favor  of  the  title  of  two  of  his  co-plaintiflFs,  and 
the  fact  that  they  made  no  finding  as  to  the  title  of  Holly 
L.  Brown,  was  not  a  finding  to  the  effect  that  Holly  L. 
Brown  had  no  interest  at  the  time  of  the  commencement  of 
the  suit  by  Holly  L.  Brown  and  his  co-plaintiffs  for  the  pos- 
session of  the  property  in  question.  He  should  have  found 
that  the  verdict  unassailed  decided  that  Holly  L.  Brown 
had  no  interest  either  at  the  time  of  the  commencement  of 
the  action  or  at  the  time  when  the  verdict  was  rendered, 
for  the  reason  that  the  action  did  not  abate  by  the  transfer 
of  any  such  interest  as  Holly  L.  Brown  owned,  but  should 
have  continued  for  the  benefit  of  the  party  to  whom  it  is 
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transferred,  and  a  verdict  for  the  plaintiffs  generally  would 
have  been  a  verdict  in  favor  of  M.  A.  Thomas. 

"IV.  His  Honor,  the  Circuit  Judge,  erred,  it  is  respect- 
fully submitted,  in  finding  and  holding  that  one  of  the  de- 
fenses in  answer  of  the  defendant  B.  Walace  Jones  could  be 
used  as  evidence  against  the  defendant  in  another  incon- 
sistent defense.  He  should  have  held  that  the  defendant 
B.  Wallace  Jones  had  the  right  to  set  up  as  many  incon- 
sistent defenses  as  he  saw  fit  without  one  of  the  defenses 
having  any  influence  on  the  other. 

"V.  His  Honor  erred,  it  is  respe(:tfully  submitted,  in  hold- 
ing and  finding  that  A.  A.  Brown  was  not  in  privity  to 
any  one  who  was  a  party  to  the  suit  of  W.  C.  Brown  and 
others  against  B.  Wallace  Jones.  He  should  have  found 
and  held  that  A.  A.  Brown  is  in  privity  to  Holly  L.  Brown, 
who  was  a  party  to  said  suit,  the  interest  of  Holly  L.  Brown, 
if  he  had  any  interest,  having  been  transferred  to  M.  A. 
Thomas  while  the  suit  was  pending. 

"VI.  His  Honor  erred,  it  is  respectfully  submitted,  in  hold- 
ing that  the  cost  of  the  suit  from  the  first  reference  down  to 
the  filing  of  the  referee's  report  should  be  paid  by  Ella  P. 
Jones.  He  should  have  required  the  cost  of  the  entire  pro- 
ceeding to  be  paid  out  of  the  proceeds  of  sale  of  the  property 
in  question." 

We  will  now  pass  upon  the  exceptions  in  their  order. 

I.  As  it  is  admitted  by  the  appellants  there  is  no  dispute 

as  to  the  interest  of  the  one-half  of  the  420  acres  of  land, 

being  the  one-half  of  said  property  recovered  by  Samuel  A. 

Brown  and  J.  Hedley  Brown  against    B.  Wallace 

1  Jones.  It  is  only  the  one-half  of  said  480  acres  which 
would  have  fallen  to  Holly  L.  Brown  as  his  three- 
eighths  in  his  own  right  and  one-eighth  by  inheritance 
through  W.  C.  Brown,  for  it  must  be  constantly  borne  in 
mind  that  B.  Wallace  Jones  did  not  and  does  not  claim  any 
interest  in  these  420  acres  through  his  purchase  at  sheriff's 
sale  of  S.  O.  McCown's  interest  in  said  land  in  the  case 
under  the  execution  of  James  W.  McCants,  administrator, 
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against  S.  O.  McCown.  The  trouble  comes  from  the  fact 
that  when  the  suit  brought  by  W.  C.  Brown,  Samuel  A. 
Brown,  Holly  L.  Brown  and  J.  Hedley  Brown  against  R 
Wallace  Jones  for  the  recory  of  the  420  acres  of  land,  the 
verdict  rendered  in  1891  was  alone  in  favor  of  Samuel  A. 
Brown  and  J.  Hedley  Brown,  and  no  reference  was  directly 
made  in  said  verdict  to  B.  Wallace  Jones,  who  was  the  sole 
defendant  in  that  suit.  In  1889,  B.  Wallace  Jones  became, 
in  equity,  the  owner  of  Holly  L.  Brown's  interest  at  the 
price  of  $50,  the  sheriff's  deed  therefor  being  made  to  M.  A. 
Thomas.  It  is  claimed  that  this  state  of  facts  may  be  traced 
to  the  case  of  S.  A.  Brown  and  others  against  B.  Wallace 
Jones,  because  the  verdict  did  not  show  what  were  the 
grounds  of  the  jury's  finding  in  favor  of  S.  A.  Brown  and 
J.  Hedley  Brown  alone  of  all  the  plaintiffs — ^W.  C.  Brown, 
S.  A.  Brown,  Holly  L.  Brown  and  J.  Hedley  Brown.  There 
being  an  entire  absence  in  the  answer  of  B.  Wallace  Jones 
as  to  the  grounds  upon  which  he  resisted  the  plaintiffs 
action.  We  have  no  right  to  assume  that  the  verdict  was 
rendered  for  the  defendant  in  that  suit.  The  verdict  is 
conclusive,  however,  of  the  fact  that  no  part  of  said  land 
was,  in  November,  1691,  in  Holly  L.  Brown — Henderson 
V.  Kenner,  1st  Rich.,  474;  Jones  v.  Muldrow,  Chev.,  254; 
Barker  v.  Legett,  12  Rich.,  198. 

It  is  no  part  of  the  duty  of  the  Circuit  Judge  to  decide 
that  M.  A.  Thomas  paid  no  value  for  the  property  in  ques- 
tion under  the  deed  made  to  him  by  the  sheriff  in  1889 — 
two  years  before  the  verdict  herein  discussed — for  $50  was 
set  out  in  said  deed  as  compensation  therefor.  The  said 
Thomas  held  the  land  under  his  purchase  at  sheriffs  sale 
through  B.  Wallace  Jones  as  his  agent,  and  that  the  Wil- 
liams mortgage  not  being  recorded  imtil  189-1,  could  not 
have  affected  him  so  as  to  prevent  his  taking  the  position 
of  a  purchaser  for  value  without  notice.  We  think  the 
Circuit  Judge  was  entirely  correct  in  the  conclusion  reached 
by  him,  corroborated  as  he  is  by  the  report  of  the  special 
referee.     This  exception  is  overruled. 
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II.  We  do  not  think  the  Circuit  Judge  was  in  error  as 
in  this  exception  complained  of,  for  certain  it  is  that  A.  A. 
Brown  in  his  purchase  from  M.  A.  Thomas  dealt  with  the 
legal  holder  of  the  title  to  one-half  of  the  land  in  question. 
And  the  defendant  B.  Wallace  Jones  has  himself  to  blame 
for  this  condition  of  the  title.  He  admits  that  he  caused 
the  sheriff's  title  to  be  made  to  M.  A.  Thomas.  Not  only 
so,  but  he  held  himself  out  to  the  world  as  the  agent  of  M. 
A.  Thomas,  through  the  papers  executed  by  him  as  said 
agent,  and  also  he  announced  to  A.  A.  Brown  that  he  had  no 
interest  in  the  land  himself.  The  sale,  therefore,  to  A.  A. 
Brown  was  conclusive  against  B.  Wallace  Jones.  This  ex- 
ception must  be  overruled. 

III.  It  is  usual  that  verdicts  shall  be  responsive  to  the 
issues  raised  by  the  pleadings  and  the  testimony  offered  in 
support  of  the  same.     It  is  not  unusual  that  a  person  who 

alleges  title  in  himself  in  his  complaint  shall  be  found 

3  without  title  when  the  action  is  tried.     If  there  was 
any  irregularity  or  illegality  in. the  verdict  rendered 

in  the  case  of  W.  C.  Brown  et  al.,  plaintiff,  v.  B.  Wallace 
Jones,  as  sole  defendant,  the  error  was  that  of  the  defend- 
ant himself.     We  must,  therefore,  overrule  this  exception. 

IV.  We  think  there  is  a  mistaken  apprehension  in  the 
minds  of  the  appellants  here,  for  there  is  no  assertion  in  the 
Circuit  decree  of  the  error  here  complained  of.  This  excep- 
tion is  overruled. 

V.  We  do  not  think  that  A.  A.  Brown  was  in  privity  to 

any  one  who  was  a  party  to  the  suit  of  W.  C.  Brown 
8      and  others  against  B.  Wallace  Jones.     Let  this  ex- 
ception be  overruled. 

VI.  This  is  a  cause  in  equity,  and  it  is  in  the  power  of 
the  Circuit  Judge  in  such  cases  to  fix  the  liability  of  a 
party  for  costs.     Ella  P.  Brown  in  this  case  was  the  direct 

cause  of  the  litigation  here  waged.     It  is  in  cases  on 

4  the  law  side  of  the  Court  that  the  costs  follow  ihe 
event  of  the  suit.     The  Judge  has  fixed  her  liability 

for  costs  and  we  will  not  interfere — Brickley  v.  Leach,  55  S. 
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C,  610,  33  S.  E.,  720;  McCmter  v.  Caldwell,  58  S.  C,  66, 
36  S.  E.,  507;  Pruitt  v.  Pruitt,  59  S.  C,  509,  38  S.  E.,  213, 
and  others.     We  overrule  this  exception. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


CiVMPBEIX  V.  HARRIS  LITHIA  SPRINGS  CX). 

DowEE — Frauh. — ^A  complaint  alleging  renunciation  of  dower  in  proper 
form  before  proper  officer,  but  that  doweress  was  coerced  by  her 
husband  and  his  family  into  executing  the  release  and  that  she  was 
not  separately  examined,  but  which  does  not  allege  that  grantee  had 
knowledge  of  or  participated  in  the  fraudulent  release^  does  not  state 
a  cause  of  action. 

Before  Klugh,  J.,  Laurens,  August,  1905.    Reversed. 

Action  by  Sudie  M.  Campbell  against  the  Harris  Lithia 
Springs  Company,  on  the  following  complaint : 

"I.  That  the  plaintiff  is  the  widow  of  the  late  Rev.  Thomas 
A.  Campbell,  who  departed  this  life  at  Anderson,  South 

Carolina,  on  the day  of  February,  1905,  at  which  time 

and  for  many  years  prior  thereto  she  was  his  lawful  wife. 

"II.  That  during  the  coverture  of  the  plaintiff  with  the 
said  Rev.  Thomas  A.  Campbell,  he  was  seized  and  possessed 
of  one  undivided  half  interest  in  all  that  tract  of  land,  situ- 
ate in  the  county  and  State  aforesaid,  now  known  as  the 
Harris  Lithia  Spring,  containing  229  1-10  acres,  more  or 
less,  bounded  by  the  lands  of  Chas.  Madden,  John  Grant, 
Frank  Franklin,  Willis  Dendy  and  Joe  Watts,  and  lying- 
on  the  waters  of  Cane  Creek,  being  the  waters  of  Saluda 
River. 

"III.  That  on  the  24th  day  of  March,  1891,  and  during-  the 
coverture  of  the  plaintiff  with  the  said  Rev.  Thomas  A. 
Campbell,  he,  together  with  Mrs.  Anna  A.  Carter,  executed 


Digitized  by  VjOOQIC 


Campbell  v.  Springs  Co.  288 

Rep.]  April  Term,  1906. 

a  deed  of  conveyance  of  the  said  tract  of  land  to  Mrs.  Manrte 
B.  Harris,  and  at  the  time  of  execution  of  said  deed,  the 
plaintiff  appeared  before  M.  T.  Simpson,  notary  public,  and 
without  being  privately  and  separately  examined  by  him,  and 
;iot  acting  freely  and  voluntarily,  but  with  the  compulsion, 
dread  and  fear  of  her  said  husband  and  of  the  members  of 
his  family,  she  signed  an  instrument  in  writing  before  the 
said  notary,  and  in  the  presence  of  her  husband  and  several 
persons  in  connection  with,  attached  to  or  on  the  back  of 
said  deed  of  conveyance,  purporting  to  be  a  relinquishment 
or  renunciation  of  her  dower  in  the  real  estate  described 
in  the  said  deed  of  conveyance,  which  the  plaintiflf  is  informed 
and  believes  was  without  her  knowledge  and  consent,  and 
against  her  will  spread  upon  the  records  of  the  office  of  the 
cleric  of  Court  of  said  county  and  State;  but  that  the  plain- 
tiff avers,  that  ever  since  the  execution  of  the  said  renimcia- 
tion  or  relinquishment  of  dower,  she  has  expressed  her  unwil- 
lingness to  be  bound  by  the  same,  on  the  ground  that  the 
same  was  not  obtained  from  her  in  accordance  with  the  re- 
quirements of  law,  and  she  takes  this  as  the  first  reasonable 
opportunity  since  the  death  of  her  husband  to  disavow  and 
repudiate  the  said  alleged  renunciation  or  relinquishment 
of  dower,  as  fraudulent,  null  and  void. 

"IV.  That  the  defendant,  the  Harris  Lithia  Springs  Con> 
pany,  is  in  possession  of  the  said  tract  of  land,  and  has  taken 
to  itself  and  continues  to  appropriate  to  its  own  use  and 
benefit  the  income,  issues,  rents  and  t>rofits  of  the  said  tract 
of  land,  and  refuses  to  admeasure,  set  off  and  deliver  or  in 
any  matter  whatsoever  to  allow  the  plaintiff  her  reasonable 
dower  in  the  said  tract  of  land,  and  to  allow  her  any  part 
of  the  income,  issues,  rents  or  profits  thereof. 

"V.  That  the  defendant,  the  Harris  Lithia  Springs  Con>- 
pany,  is  a  corporation  duly  created  and  organized  under 
the  laws  of  the  State  of  Georgia,  and  own  property  in  this 
county  and  State,  and  has  an  office  and  a  prominent  place 
of  business,  with  agents  representmg  it,  at  Harris  Springs, 
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in  the  county  of  Laurens  and  State  of  South  Carolina,  at 
or  near  Waterloo,  in  Laurens  County,  S.  C. 

"VL  That  the  plaintiff  is  entitled  to  and  to  have  admea- 
sured to  her  as  her  reasonable  dower,  one-third  of  one  undi- 
vided half  in  fee  of  the  said  tract  of  land,  together  with  aa 
accounting  of  the  income,  issues,  rents  and  profits  since  the 
death  of  her  husband. 

"Wherefore,  the  plaintiff  demands  judgment  that  the 
alleged  renunciation  of  dower  be  declared  fraudulent,  null 
and  void,  and  that  her  dower  be  admeasured  to  her  in  the 
said  tract  of  land,  and  in  the  income,  issues,  rents  and  profits 
thereof,  and  for  the  costs  and  disbursements  of  this  action." 

From  order  overruling  demurrer,  defendant  appeals. 

Messrs,  £.  B.  Baxter  and  Dial  &  Todd,  for  appellant. 
The  latter  cite:  7  Rich.  Eq.,  444;  32  Ind.,  537;  20  N.  Y., 
420;  10  Paige,  49;  7  L.  R.  A.,  230;  10  Ency.,  2  ed.,  143; 
44  la.,  259 ;  7  App.  O^s.,  211 ;  Herm.  on  Est.,  sees.  1061, 
1062,  1052,  1044;  14  Cyc,  931,  980;  1  Strob.  Eq.,  60;  16 
Cyc,  757;  2  Herm.,  732;  5  Wall.,  795;  20  Fed.  Cas.,  No. 
11772;  109  U.  S.,  573;  107  Mass.,  325;  2  Scrib.,  370,  371, 
372;  1  N.  &McC.,  469. 

Messrs,  Banham^  &  Watkins  and  F,  P.  McGowam,  contra. 
The  latter  cites:  27  S.  C,  526;  16  S.  C,  91;  52  S.  C,  504; 
51  S.  C,  45;  53  S.  C,  1;  16  S.  C,  99;  17  S.  C,  558;  5 
Ohio  St.,  70;  59  S.  C,  570;  36  S.  C,  404;  26  S.  C,  517; 
38  S.  C,  138;  57  S.  C,  467;  72  S.  C,  295;  17  S.  C,  563; 
Story  Eq.,  sec.  360. 

April  21, 1906.  The  opinion  of  the  Cburt  was  delivered  by 

Mr.  Justice  Jones.  We  think  the  demurrer  should  have 
been  sustained,  in  so  far  as  it  is  based  upon  the  ground  that 
the  complaint  does  not  state  a  cause  of  action,  in  that  it 
fails  to  allege  that  the  grantee,  Mrs.  Harris,  knew  or  had 
any  reason  to  suspect  the  fraud  and  imposition  alleged  in 
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the  taking  of  the  renunciation.  It  is  true,  the  complaint 
alleges  the  facts,  as  to  coverture,  seizin  and  death  of  the 
husband  of  demandant  in  dower,  which  would,  if  stated 
alone,  allege  a  cause  of  action,  but  the  complaint  goes  fur- 
ther, and  alleges  a  renunciation  of  dower  by  plaintiff  before 
an  officer  qualified  to  take  the  same.  This  last  fact  is  neces- 
sarily a  comi^ete  bar  to  the  action,  unless  the  complaint 
should  go  further  and  allege  facts  which  would  in  law  de- 
stroy the  renunciation.  This  the  complaint  fails  to  do.  The 
certificate  of  the  officer  and  the  signature  of  the  dowress 
is  conclusive  as  to  the  truth  of  the  recitals  therein  as  to  an 
innocent  purchaser,  relying  upon  the  presumption  that  the 
officer  has  done  his  duty.  It  may  be  that  the  renimciation 
may  be  attacked  for  want  of  power.  McMorris  v.  Webb, 
17  S.  C,  559  (a  hard  case,  the  doctrine  of  which  should 
not  be  extended),  and  it  may  also  be  attacked  for  fraud  or 
imposition ;  but  in  such  case  it  must  appear  that  the  grantee 
was  a  party  to  the  fraud  or  took  title  with  notice  or  knowl- 
edge of  it.  2  Scribner  on  Dower,  371;  White  v.  Graves, 
107  Mass.,  325,  9  Am.  Rep.,  38.  It  is  true,  our  cases  hold 
to  a  strict  compliance  with  the  forms  required  by  statute 
regulating  renunciation  of  dower  or  inheritance — Townsend 
V.  Brozm,  16  S.  C,  99 ;  Bratton  v.  Burris,  51  S.  C,  45.  28 
S.  E.,  13 ;  Brown  v.  Pechtnan,  53  S.  C,  1,  30  S.  E.,  586, 
and  while  the.  stem  enforcement  of  this  rule  seems  hard  at 
times,  yet  the  grantee  from  a  mere  inspection  may  see 
whether  the  statutory  method  has  been  followed ;  but  a  very 
different  question  is  presented  when  it  is  sought  to  con- 
tradict by  evidence  aliunde  the  truths  of  the  recitals  in  the 
renunciation.  The  officer  being  charged  by  the  law  with  ihe 
duty  of  ascertaining  the  facts  recited,  and  he  having  certified 
thereto  as  required  by  statute,  this  should  be  held  conclusive 
of  the  facts  recited  in  the  absence  of  fraud  or  imposition 
brought  home  to  the  grantee,  in  analogy  to  the  well  settled 
general  rule  that  to  annul  a  deed  for  fraud  it  must  appear 
that  the  grantee  participated  therein.     To  hold  otherwise 
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would  unsettle  title  to  lands  in  the  hands  of  innocent  pur- 
chasers to  an  alarming  extent. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
demurrer  sustained,  without  prejudice  to  the  right  of  plain- 
tiff to  apply  for  leave  to  amend  the  complaint  so  as  to  allege, 
if  so  advised,  that  the  grantee,  Mrs.  Harris,  participated 
in  or  had  knowledge  of  the  alleged  fraud  when  title  was 
executed  to  hei 


WEHMAN  V.  SOUTHERN  RAILWAY. 

Special  Damages. — Allegations  that  a  party  took  his  trunk  to  the  bag- 
gage room  of  a  carrier  one  evenings  returned  the  next  morning, 
bought  a  ticket  to  a  certain  point  and  asked  that  baggage  be  checked 
to  that  point;  was  informed  that  trunk  had  been  sent  by  mistake  to 
another  point,  but  would  be  forwarded  to  passenger's  destination  until 
he  arrived;  that  it  was  never  so  delivered,  are  not  sufficient  to  notify 
carrier  that  he  would  be  subject  to  special  damages  in  case  of  non- 
delivery, nor  to  put  carrier  on  inquiry  of  special  circumstances. 

Before  Memmingbr,  J.,  Charleston,  May,  1906.  Re- 
versed. 

Action  by  F.  Wehman  against  Southern  .Railway.  On 
motion  to  strike  out  certain  allegations  of  the  complaint, 
the  Circuit  Judge  made  the  following  order : 

"The  decision  under  this  motion  involves  the  very  impor- 
tant question  as  to  whether  a  passenger  can  recover  frocn  a 
common  carrier  special  damages  for  delay  of  his  baggage, 
without  specific  notice  to  the  carrier  that  such  special  dam- 
age was  incident  to  and  would  flow  from  such  delay ;  given 
by  the  passenger,  in  detail  to  the  carrier  before,  or  at  the 
time  the  contract  of  carriage  was  entered  into. 

"Applying  the  rule  laid  down  in  the  two  very  recent  cases 
of  Traymck  v.  Ry.  Co.,  71  S.  C,  82,  and  Wesner  &  Co.  v. 
Atlantic  Coast  Line,  71  S.  C.  (which  were  cases,  however. 
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for  delay  and  injury  to  shipments  of  freight,  and  not  bag^ 
gage),  to  this  case,  it  would  seem  to  be  settled  law  that  no 
such  special  damage  is  recoverable  'unless  the  special  circunv- 
stances  are  known  to  the  person  who  has  broken  the  con- 
tract.' Traywick  v.  Ry.  Co,,  SMpra.  This  is  on  the  princi- 
ple of  contemplation  of  consequences ;  whcreunder  a  carrier 
can  only  be  held  liable,  without  notice,  for  such  damage  as 
reasonably  and  ordinarily  would  flow  from  the  breach  of 
such  a  contract,  and  wouW,  therefore,  be  in  the  contemplation 
of  the  parties  when  the  contract  was  entered  into. 

"In  the  case  under  consideration,  however,  and  tmder  this 
motion  to  strike  the  all^ations  of  special  damage  from  the 
complaint,  I  do  not  think  the  rule  stated  can  be  made  to 
apply  without  straining  the  point  in  favor,  of  the  carrier  and 
violating  the  sense  of  right;  because,  while  it  is  not  right 
that  a  passenger  or  shipper  should  expect  a  carrier  to  pay 
him  special  damages  of  which  it  had  no  notice  in  advance 
of  entering  into  the  contract  of  carriage;  nevertheless  it  is 
more  wrong  that  the  carrier  should  be  exempt  from  such 
special  damage  when  such  facts  occur  at  such  time  as  would  ^ 
reasonably  put  it  upon  its  inquiry;  which  inquiry  it  does 
not  see  fit  to  pursue. 

"The  justice  of  the  claim  is  resolved  into  a  question  of 
notice  or  knowledge;  and  notice  may  be  implied  from  cir- 
cumstances, and  may  be  implied  as  well  as  expressed.  In 
the  Am.  &  Eng.  Ency.  of  Law,  vol.  21,  page  584,  we  find 
the  following  luminous  exposition  of  the  law  upon  this  point : 
'Notice  implied  from  circumstances — General  Rule.  Where 
such  facts  or  circumstnaces  are  known  to  a  person  in  rela- 
tion to  a  matter  in  which  he  is  interested  as  are  sufficient  to 
make  it  his  duty  as  an  honest  and  prudent  man  to  inquire 
concerning  the  rights  of  other  persons  in  the  same  matter, 
and  in  the  course  of  inquiry  thus  suggested  would,  if  fol- 
lowed with  due  diligence,  lead  to  a  discovery  of  rights  in 
conflict  with  his  own,  the  general  rule  is  that  he  will  bt 
held  chargeable  with  notice  of  all  that  he  might  thus  have 
discovered,  and  will  not  be  heard  to  say  that  he  did  not 
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actually  know  of  the  fact  or  claim  in  question.  Means  of 
knowledge  with  the  duty  of  using  them  are  deemed  equiva- 
lent to  knowledge  itself,  and  passive  good  faith  will  not 
serve  to  excuse  wilful  ignorance.'  'Whatever  puts  person 
upon  inquiry  is  sufficient  notice.' — Id.,  note  1. 

"Express  companies  are  allowed  to  limit  their  liability  as 
to  the  value  of  packages  which  are  subsequently  proved  to 
contain  more  than  their  apparent  value;  but  they  are  first 
required  to  exercise  reasonable  diligence  by  inquiry  in  ascer- 
taining such  value  to  ask  the  value  and  fix  it  upon  the  shipper 
to  disclose  the  same.  Who  is  not  familiar  with  the  request 
for  statement  of  value  when  making  a  shipment  by  express, 
and  the  'value  asked  and  not  given'  clause  in  their  receipts, 
which  have  been. upheld  by  the  Courts,  and  prevents  the 
shipper  from  recovering  more  than  a  fixed  limited  value? 

"While  such  a  salutary  rule  does  not  seem  to  be  required 
of  carriers  generally,  to  wit :  to  ascertain  by  inquiry  before 
undertaking  the  contract  of  carriage,  whether  there  are  any 
special  elements  of  damage  which  the  shipper  or  passenger 
will  incur  and  claim,  the  contract  being  broken ;  such  a  rule 
is  not  in  conflict  with  our  decisions;  but  is  distinctly  recog- 
nized in  the  Traywick  case,  s'iipra,  where  while,  as  above 
stated,  it  was  held  that  no  special  damage  was  recoverable 
without  notice  ('unless  known')  to  the  carrier,  and  the  ad- 
mission by  the  presiding  Judge  of  testimony  as  to  special 
damage  was  held  error;  it  was  held  error  only  because  the 
Supreme  Court"  did  not  agree  with  the  presiding  Judge  in 
thinking  that  the  facts  there  shown  were  enough  to  constitute 
notice  of  the  special  circumstances;  expressly  recognizing  the 
rule  that  it  is  simply  a  question  of  whether  in  any  particular 
case  the  facts  are  such  as  to  fix  notice  (express  or  implied) 
upon  the  carrier ;  and  not  exclude  the  principle  which  I  am 
following  here  that  such  notice  may  be  express  or  implied; 
and  that  whatever  facts  the  carrier  upon  inquiry  (which 
if  reasonably  pursued  would  lead  to  a  discovery  of  all  the 
facts),  makes  it  as  much  his  duty  to  pursue  that  inquiry 
as  the  duty  of  the  shipper  or  passenger  to  make  the  special 
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disclosures  in  detail  in  the  first  instance — in  other  words, 
fixes  notice  upon  the  carrier  under  the  rule  of  implied  notice 
above  stated.  In  still  other  words,  while  there  is  a  duty 
resting  upon  the  shipper  to  disclose  the  special  circumstances 
tiiere  is  a  corresponding  duty  upon  the  carrier,  if  not  to 
inquire  in  the  first  instance  (as  is  required  of  express  com- 
panies) at  least  to  use  reasonable  diligence  in  pursuing  and 
inquiring  where  put  upon  it  by  the  shipper  or  passenger. 

"Now,  in  the  complaint  linder  consideration,  it  is  alleged 
that  plaintiff  particularly  asked  the  baggage  master,  as  agent 
of  the  defendant  carrier,  about  checking  his  trunk,  and 
whether  it  would  reach  Augusta  at  the  same  time  he  would 
arrive  there,  and  was  assured  that  it  would  get  there  ihe 
same  day,  and  *upon  this  assurance  plaintiff  went  to  Augusta 
on  said  morning,'  making  it  apparent  that  plaintiff's  trip  to 
Augusta  was  undertaken  only  upon  the  assurance  given 
about  the  trunk.  Here  there  was  the  attenticm  of  the  de- 
fendant particularly  and  specifically  directed  to  the  fact  that 
it  was  unusually  important  for  plaintiff  to  have  his  trunk  not 
delayed  in  arriving  at  Augusta.  Here  was  defendant  put 
upon  its  inquiry,  the  slightest  pursuit  of  which  no  doubt 
might  have  elicited  from  i^aintiff  the  detailed  information 
as  to  his  special  reasons  for  having  the  trunk  with  him 
in  Augusta,  which  are  now  alleged  as  items  of  damage, 
and  of  which  the  defendant  might  thus  have  had  actual  no^- 
tice  by  the  exercise  of  the  slightest  d^free  of  diligence  in 
pursuing  an  inquiry  which  it  seems  to  me  he  was  put  upon 
his  notice  fairly  to  pursue,  and  'the  general  rule  is  that  he 
will  be  held  chargeable  with  notice  of  all  that  he  mig-ht  have 
discovered,  and  will  not  be  heard  to  say  that  he  did  not 
actually  know  of  the  fact  or  claim  in  question'— means  of 
knowledge  with  the  duty  of  using  them  are  deemed  equiva- 
lent to  knowledge  itself,  and  passive  good  faith  will  not 
serve  to  excuse  wilful  ignorance. 

"Here  was  the  baggage  master,  agent  of  defendant  car- 
rier, face  to  face  with  the  passenger  sedcing  to  have  his 
trunk  checked  to  Augusta,  and  making  a  special  point  of  the 
19—74 
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importance  to  him  of  having  that  trunk  in  Augusta  with 
him,  and  upon  assurance  only  that  the  trunk  would  arrive 
there  on  the  same  day,  he  takes  the  train  and  goes  to 
Augusta.  Was  this  enough  upon  the  face  of  the  situation 
to  put  defendant  upon  its  inquiry  ?  Passengers  usually  wish 
their  baggage  to  accompany  them  upon  a  journey,  and  it  is 
probable  that  the  law  requires  a  higher  degree  of  diligence 
in  the  transportation  of  personal  baggage  of  passengers,  as 
to  time  of  carriage,  than  in  ordinary  shipments  of  freight; 
but  certain  it  is  that  when  ^  ^  .issenger  alleges  that  he  made 
a  special  point  of  having  his  baggage  delivered  at  his  desti- 
nation when  he  reached  there,  and  made  the  trip  only  upon 
the  assurance  that  it  would  be  so  transported,  there  may  be 
found  by  the  jury  upon  trials  if  proved,  to  be  enough  to  put 
the  catrier  upon  inquiry  of  the  special  circumstances  which 
are  incident  with  carriage  or  non-carriage  of  such  baggage. 
I  do  not  think  the  whole  duty  of  disclosing  the  special  cir- 
cumstances is  necessarily  placed  upon  the  passenger,  if  he 
acts  in  good  faith,  but  it  is  for  the  jury  to  say  whether 
in  such  a  case,  under  an  alleg^ation  wheretmder  notice  may 
be  implied,  if  the  carrier  by  the  exercise  of  reasonable  dili- 
gence might  have  ascertained  the  special  circumstances  inci- 
dent to  a  breach  of  the  contract ;  under  proper  instructicMis 
from  the  Court  as  to  the  law  of  express  and  implied  notice, 
and  I  think  the  allegations  of  the  complaint  in  that  respect 
are  sufficient. 

"Upon  this  ground  the  motion  to  strike  out  the  all^^- 
tions  of  special  damage  from  the  complaint  herein,  notice 
of  which  motion  was  served  May  3d,  1905,  and  hearing 
thereunder  had  May  8th,  1905,  is  refused. 

"Let  the  defendant  have  ten  days  from  notice  of  the  filing 
of  this  order  in  which  to  plead  to  the  complaint." 

From  this  decree  the  defendant  appeals. 

Messrs.  B.  L.  Abney  and  Jos.  W.  Barmvell,  for  appellant, 
cite:  Suth.  on  Dam.,  3  ed.,  sec.  954;  71  S.  C,  ^11;  9  Ex., 
341 ;  25  S.  C,  68 ;  14  Fla.,  523 ;  3  Wil.  Civ.  Oas.  Ct.  of  App., 
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sees.  71,  192;  Thomp.  on  Car.  of  Pas.,  537;  71  S.  C  337; 
63  Tex.,  590. 

Messrs.  R.  C,  Merritt  and  Duncan  /.  Baker,  contra,  cite : 
70  S.  C,  16;  25  S.  C,  68;  71  S.  C,  217;  2  Speer,  618;  21 
Ency.,  584. 

April  23, 1906.  The  opinion  of  the  Court  was  delivered  by 

Mr.  Chie^  Justice  Pope.  After  service  of  the  complaint 
herein,  the  defendant  gave  written  notice  of  its  motion  before 
his  Honor,  Judge  Memminger,  to  strike  from  the  complaint 
certain  parts  thereof  as  irrelevant  matter.  A  hearing  was 
had  before  said  Judge,  who  refused  the  motion  and  who 
filed  the  grounds  of  such  refusal ;  thereafter  an  appeal  was 
taken  from  said  order  refusing  the  motion  upon  five  grounds. 

To  correctly  grasp  the  situation  raised  by  the  appeal,  it 
will  be  proper  to  reproduce  the  c(Miiplaint  and  said  grounds 
of  appeal. 

The  report  of  the  case  should  set  forth  the  decision  of 
the  Circuit  Judge.  The  following  is  a  coi>y  of  the  com- 
plaint : 

"First.  That  the  defendant  is  now  and  was  at  the  times 
hereinafter  mentioned  a  corporation  duly  organized  and 
chartered  under  the  laws  of  the  State  of  Virginia,  and  is 
a  common  carrier  of  passengers  for  hire  between  the  city 
of  Charleston,  State  of  South  Carolina,  and  city  of  Augusta, 
State  of  Georgia. 

"Second.  That  on  the  20th  day  of  February,  1905,  plain- 
tiff delivered  his  baggage,  consisting  of  a  trunk,  to  defend- 
ant at  its  depot  in  the  city  of  Charleston,  said  State,  for  the 
purpose  of  carrying  the  same  with  him  to  Augusta,  State  of 
Georgia,  on  the  defendant's  train,  which  was  advertised  to 
leave  the  city  of  Charleston  on  the  morning  of  the  21st  of 
February,  and  that  defendant  received  plaintiff's  trunk  into 
its  baggage  room  at  its  depot. 

"Third.  That  on  the  morning  of  the  21st  of  February, 
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as  aforesaid,  plaintiff  purchased  a  ticket  from  the  defendant, 
which  entitled  him  to  be  transported  together  with  his  tag- 
gagne  from  the  city  of  Charleston  to  the  said  city  of  Augusta, 
and  presented  his  ticket  to  the  baggage  master,  defendant's 
agent,  stationed  in  the  baggage  room  at  said  depot  for  the 
purpose  of  having  his  said  trunk  chedced  to  Augusta,  but 
the  defendant,  through  its  said  agent,  refused  to  check  the 
same,  stating  to  plaintiff  that  his  trunk  was  sent  to  Ashe- 
viUe,  N.  C,  by  mistake;  but  he  assured  him  that  the  defend- 
ant would  forward  the  same  to  Augusta,  which  would  reach 
Augusta  on  the  same  day  that  plaintiff  reached  there.  Upon 
this  assurance  plaintiff  went  to  Augusta  on  said  morning 
train. 

"Fourth.  That  defendant  failed  to  send  plaintiff's  trunk 
to  Augusta  as  it  contracted  to  do,  and  also  kept  plaintifif 
out  of  possession  of  said  trunk  for  several  days  after  he 
had  returned  to  the  city  of  Charleston. 

"Fifth.  That  by  reason  thereof  plaintiff  was  put  to  the 
expense  of  remaining  in  Augusta  several  days,  lost  the 
amount  he  paid  for  his  ticket,  lost  the  amount  he  had  ex- 
pended in  advertising  his  business,  lost  the  rent  he  paid  for 
an  office  in  which  he  intended  to  conduct  his  business,  and 
suffered  loss  of  time  while  out  of  possession  of  said  trunk, 
and  has  been  damaged  thereby  in  the  sum  of  $405.30. 

"Wherefore,  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  $405.30  and  the  costs  of  this  action." 

The  following  are  the  five  grounds  of  appeal: 

"First.  Because  it  is  respectfully  submitted  that  his  Honor, 
the  Circuit  Judge,  erred  in  not  striking  out  the  following 
words  in  the  fifth  paragraph  of  said  complaint,  to  wit:  the 
words  'lost  the  amount  he  paid  for  his  ticket,'  following 
the  words  'several  days,'  inasmuch  as  the  words  proposed 
to  be  stricken  out  cover  special  damages,  and  there  are  no 
allegations  in  the  complaint  showing  that  the  special  cir- 
ctunstances  which  would  authorize  the  recovery  of  special 
damages  were  known  to  the  defendant  company,  and  the 
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said  damages  were  too  uncertain,  speculative  and  remote  to 
be  recovered  under  the  allegations  of  the  complaint. 

"Seccwid.  Because  it  is  respectfully  submitted  that  his 
Honor,  the  Circuit  Judge,  erred  in  not  striking  out  the  fol- 
lowing words  in  the  fifth  paragraph  of  the  complaint,  to  wit : 
the  words  *lost  the  amount  he  had  expended  in  advertising 
his  business,  lost  the  rent  he  paid  for  an  office  in  which  he 
intended  to  conduct  his  business,'  following  the  word  ^ticket* 
in  said  paragraph,  inasmuch  as  the  words  proposed  to  be 
stridcen  out  cover  special  damages,  and  there  are  no  allega- 
tions in  the  complaint  showing  that  the  special  circumstances 
which  would  authorize  the  recovery  of  special  damages  were 
known  to  the  defendant  company,  and  the  said  damages 
were  too  uncertain,  speculative  and  remote  to  be  covered 
under  the  allegations  of  the  complaint. 

**Third.  Because  it  is  respectfully  submitted  that  his 
Honor,  the  Circuit  Judge,  erred  in  not  striking  out  the  fol- 
lowing words  in  the  fifth  paragraph  of  the  said  complaint, 
to  wit:  the  words  'and  suffered  loss  of  time  while  out  of 
possession  of  said  trunk,'  following  the  word  'business'  in 
the  said  paragraph,  inasmuch  as  the  words  proposed  to  be 
stricken  out  cover  special  damages,  and  there  are  no  allega- 
tions in  the  complaint  showing  that  the  special  circumstances 
which  would  authorize  the  recovery  of  special  damages  were 
known  to  the  defendant  company,  and  the  said  damages  were 
too  uncertain,  speculative  and  remote  to  be  recovered  under 
the  allegations  of  the  complaint. 

"Fourth.  Because  it  is  respectfully  submitted  that  his 
Honor,  the  Circuit  Judge  erred  in  deciding  that  the  allega- 
tions of  the  complaint  were  sufficient  to  put  the  defendant 
upon  inquiry  of  the  special  circiHnstances  which  were  inci- 
dent to  the  carriage  or  non-carriage  of  his  baggage  men- 
tioned in  the  complaint. 

"Fifth.  Because  it  is  respectfully  submitted  that  his  Honor, 
the  Circuit  Judge,  erred  in  deciding  that  the  allegations  of 
the  complaint  were  sufficient  to  imply  such  notice  as  to  re- 
quire the  Court  to  submit  the  question  to  a  jury  whether 
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the  carrier  by  the  exercise  of  reasonable  diligence  might  have 
ascertained  the  special  circumstances  incident  to  a  breach 
of  the  contract;  whereas,  it  is  respectfully  submitted  that 
the  defendant,  under  the  allegations  of  the  complaint,  not 
only  was  given  no  notice  of  the  q>ecial  circumstances  whidi 
would  justify  the  recovery  of  the  special  damages,  but  no 
notice  which  would  require  the  defendant  company  to  make 
any  inquiry,  it  being  the  duty  of  the  passenger  to  inform 
the  carrier  of  such  circiunstances  and  not  the  duty  of  the 
carrier  to  make  inquiry  of  the  passenger." 

We  will  now  pass  upon  the  grounds  of  appeal  in  the  fol- 
lowing order: 

First.  As  to  the  first,  second  and  third  grounds  of  appeal. 
When  the  complaint  is  examined  it  will  be  seen  that  all  that 
the  plaintiff  did  was  to  purchase  a  ticket  in  the  office  of  the 
defendant  railway  in  the  city  of  Charleston,  S.  C,  for  a 
passage  on  said  railway  from  the  city  of  Charleston  to  the 
city  of  Augusta,  Ga.  That  the  plaintiff,  on  the  20th  day 
of  February,  1906,  had  placed  his  trunk  in  the  baggage 
room  of  the  defendant's  station  at  Charleston,  S.  C,  and 
that  on  the  aist  of  February,  1906,  carrying  his  ticket  so 
purchased  to  the  baggage  master  of  the  defendant,  he  de- 
manded that  his  trunk  should  be  checked  from  Charleston, 
S.  C,  to  Augusta,  Ga.  Whereupon  said  baggage  master 
refused  to  check  said  trunk,  giving  as  his  reason  for  such 
refusal  that  said  trunk  had  been  carried  by  mistake  from 
Charleston,  S.  C,  to  Asheville,  N.  C.  But  the  said  bag- 
gage master  assured  the  plaintiff  that  the  defendant  woitld 
send  his  trunk  to  said  city  of  Augusta,  Ga.,  on  that  day, 
and  that  such  trunk  would  reach  him  on  his  arrival  on  that 
day  at  Augusta,  Ga.  On  the  contrary,  the  trunk  of  plaintiff 
was  never  forwarded  by  the  defendant  to  Augiista,  Ga. 
That  said  trunk  after  the  delay  of  several  days  was  finally 
delivered  to  plaintiff  in  the  city  of  Charleston,  S.  C.  That 
the  plaintiff  remained  in  the  city  of  Augusta,  Ga.,  for  several 
days  without  receiving  his  trunk.  No  doubt  there  occurred 
a  serious  inconvenience  to  the  plaintiff  being  separated  from 
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his  baggage.  But  that  is  not  the  question  here.  The  mat- 
ter of  concern  just  now  is,  did  the  servant  and  agent  of  the 
defendant  receive  any  notice  of  the  special  circumstances  of 
damage  to  the  plaintiff,  by  the  delay  of  his  baggage.  It  has 
been  held  in  this  State,  in  the  cases  of  Traywick  v.  Ry.  Ca., 
71  S.  C,  82,  50  S.  E.  Rep.,  549,  and  Wesner  &  White  v. 
Atlantic  Coast  Line  R.  R.,  71  S.  C,  211,  50  S.  E.  Rep.,  789, 
that  special  damages  which  do  not  arise  from  special  drcuno- 
stances  in  the  knowledge  of  the  defendant,  cannot  be  re- 
covered. The  Circuit  Judge  admitted  this  rule,  but  he  was 
influenced  in  his  conclusion  by  what  he  thought  was  an  im- 
plied notice  of  special  circumstances  by  the  language  of  the 
complaint  We  think  he  was  in  error  in  this  conclusion,  for 
we  do  not  think  that  the  allegations  of  the  complaint  can  be 
said  to  make  a  suggestion  of  facts  which  would  put  the  de- 
fendant on  notice  of  any  special  circtmistances.  We,  there- 
fore, sustain  these  three  exceptions. 

Second.  We  think  this  ground  of  appeal  is  well  taken, 
for  we  do  not  think  that  the  allegations  of  the  complaint  were 
sufficient  to  put  defendant  upon  inquiry  of  the  special  cir- 
cumstances which  were  incident  to  the  carriage  or  non- 
carriage  of  his  baggage,  mentioned  in  the  complaint.  This 
exception  is  sustained. 

Third.  We  cannot  see  how  any  questions  could  be  pre- 
sented to  the  jury,  in  view  of  the  allegations  of  the  complaint 
touching  the  exercise  of  reasonable  diligence  by  the  defend- 
ant in  search  of  an  ascertainment  of  any  special  circum- 
stances relating  to  a  breach  of  the  contract.  This  exception 
is  sustained. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  appealed  from  be  reversed. 
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PETERMAN  v.  POPE. 

1.  Appeal. — ^This  Court  will  not  reverse  an  order  because  it  does  not 
fully  approve  the  reasons  given  hj  the  Circuit  Court  for  the  exercise 
of  its  admitted  power  and  discretion. 

9,  Costs— SicoKD  AcnoK.—Payment  of  costs  of  first  action  for  possession 
of  land  is  a  condition  precedent  to  bringing  a  second  action  and 
should  be  alleged  in  the  complaint^  but  if  not,  it  is  proper  to  permit 
defendant  to  amend  his  answer  on  motion  noticed  during  second  tenn 
after  second  action  commenced  hj  alleging  the  fact  of  non-paymenty 
and  the  motion  does  not  come  too  late. 
MUUr  V.  Orice,  9  Rich.,  37;  Daniels  v.  Mo$09,  19  S.  C  137,  diiti»ffM%$k§4 
from  thii. 

Before  Prince,  J.,  Beaufort,  September,  1906.    Affirmed. 

Action  by  H.  W.  Petennan  against  Daniel,  Nel  and 
Elliott  Pope.  From  order  permitting  defendant  to  amend 
his  answer,  plaintiff  appeals. 

Messrs.  Cornelius  J.  Colcock  and  A.  M elver  Bostick,  for 
appellants.  Mr.  Bostick  cites:  12  S.  C,  187;  Code  of  Proc, 
170;  1  Ency.  P.  &  P.,  837-8-9,  843,  851;  3  McC.,  426;  48 
S.  C,  488;  47  S.  C,  117;  57  S.  C,  192. 

Mr.  Theo.  Talbird,  contra,  dtes:  Code  of  Proc.,  98,  194; 
9  S.  C,  334;  41  S.  C,  548;  50  S.  C,  120;  47  S.  C,  117;  4 
Ency.  P.  &  P.,  660,  655. 

April  26,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Jones.  In  July,  1902,  plaintiff  brougbt  an 
action  against  defendants  for  the  recovery  of  the  possession 
of  a  tract  of  land  and  damages.  Plaintiff  took  a  nonsuit  at 
January  term,  1904,  and,  without  paying  the  costs  of  the 
former  action,  brought  the  present  action  to  recover  said 
land  and  damages  in  November,  1904.  The  defendants 
answered  without  setting  up  the  fact  that  the  costs  of  the 
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former  action  had  not  been  paid.  The  case  was  continued 
at  the  January  term,  1905,  but  at  September  term,  1905, 
defendants  moved  on  notice  given  during  the  term,  for  leave 
to  amend  answer  so  as  to  plead  the  non-payment  of  the 
costs  of  the  former  action.  Judge  Prince,  on  September  12, 
1905,  made  an  order  granting  leave  to  so  amend  and  at  the 
request  of  plaintiff's  counsel,  on  September  16,  1905, 
amended  said  order  so  as  to  state  his  reasons  for  granting 
the  amendment,  which  were  that  the  payment  of  the  costs  of 
the  first  action  is  a  condition  precedent  to  the  maintenance  of 
the  second  action,  and  that  until  such  costs  are  paid  the  Court 
is  without  jurisdiction  to  entertain  the  second  action,  that  it 
could  do  no  harm  to  plaintiff  to  permit  such  amendment,  that 
defendants  could  avail  themselves  of  this  proof  without 
pleading  non-payment  of  costs.  The  order  allowing  leave 
to  amend  is  now  sought  to  be  reversed  bccaiise  the  reasons 
upon  which  it  is  based  are  unsound. 

It  is  not  necessary  to  cite  authority  to  the  point  that  under 

sec.  194  of  the  Code  of  Civil  Procedure  it  was  within  the 

power  and  discretion  of  the  Circuit  Court  to  grant  the  order 

in  question.     This  Court  has  frequently  sustained 

1      orders,  although  not  approving  the  reasons  upon 

which  they  were  founded,  under  the  view  that  if  the 

^^suits  are  correct  it  is  immaterial?  if  the  reasons  given  to 

sustain  them  are  incorrect.     It  is  conceded  in  the  present 

^^^  that  if  we  were  now  only  considering  the  order  giving 

/eave  to  amend  as  it  was  granted  on  September  12,  1905,  we 

^<>ulcl  be  con^lled  to  dismiss  the  appeal  under  the  well  set- 

^ed    rule  governing  appeals  from  orders  permitting  amend- 

f^^^^    of  pleadings.     Should  the  order  be  reversed  merely 

^^i^se  this  Court  does  not  fully  approve  the  reasons  given 

^   "^His  Circuit  Court  for  the  exercise  of  its  admitted  power 

*^     cliscretion?     This  raises  a  question  wholly  unlike  that 

]!^^^^nted  in  State  v.  David,  14  S.  C,  428,  and  cases  on  that 

.^»    ^or  in  that  case  the  Circuit  Court  refused  to  grant  a  new 

^*    on  after-discovered  evidence  on  the  ground  that  it  had 


F^c^wer  or  discretion,  which  of  course  was  error  of  law  if 
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the  Court  had  such  power.  Here  we  are  considering  an  act 
done  which  the  Court  had  power  and  discretion  to  do,  and 
the  order  should  not  be  disturbed  unless  the  Court  is  satis- 
fied that  there  was  abuse  of  discretion  to  the  injury  of  the 
appellant. 

The  correct  view-point  in  such  a  case  as  this  is  to  begin 

with  a  consideration  of  the  duty  of  the  plaintiff,  rather  than 

the  duty  of  the  defendant,  in  the  matter  of  calling  the 

Court's  attention  to  the  payment  of  the  costs  of  the 

2  first  action.  Section  98  (s.  d.  2)  of  the  Code  pro- 
vides: "The  plaintiff  in  all  actions  for  the  recovery 
of  real  property  or  the  recovery  of  the  possession  thereof,  is 
hereby  limited  to  two  actions  for  the  same  and  no  more : 
Provided,  That  the  costs  of  the  first  action  be  first  paid,  and 
the  second  action  be  brought  within  two  years  from  the 
rendition  of  the  verdict  or  judgment  in  the  first  action,  or 
from  the  granting  of  a  nonsuit  or  discontinuance  therein.** 
This  provision  was  not  intended  only  as  a  benefit  to  the 
defendant,  but  fixes  a  condition  precedent  to  the  privileg^e 
accorded  to  plaintiff.  WicUer  Power  Co.  v.  Land  Co,,  42  S. 
C,  488,  20  S.  E.,  378.  Performance  of  conditions  prece- 
dent, being  something  essential  to  the  right  asserted,  must 
be  alleged  in  the  complaint.  Griffith  v.  Newell,  69  S.  C, 
303,  48  S.  E.,  259;  4  Ency.  PI.  &  Pr.,  628 ;  9  Cyc,  719 ;  sec 
183,  Code  of  Procedure.  This  is  true,  whether  the  condi- 
tion precedent  be  imposed  by  contract  or  by  statute.  It  was, 
therefore,  the  duty  of  plaintiff  to  allege  in  his  con^laint  the 
performance  of  the  requirement  as  to  the  payment  of  ihe 
costs  of  the  first  action,  in  order  to  show  his  right  to  main- 
tain the  second  action. 

If  this  be  a  defect  appearing  on  the  face  of  the  complaint, 
the  objection  is  not  waived  by  answer  without  stating  the 
objection,  but  may  be  urged  on  the  trial,  if  the  defendant 
give  five  days'  notice  in  writing  to  the  opposite  party  of  ihe 
grounds  of  such  objection.  Sec.  169,  Code  of  Procedure, 
as  amended  by  act  of  1903,  24  Stat.,  130.  If  a  demurrer 
for  insufficiency  can  be  heard  after  such  notice  stating  the 
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objection,  it  would  seem  to  be  just  that  an  answer  might 
after  due  notice  be  amended  at  any  time  before  trial,  so  as  to 
set  up  such  insufficiency  not  appearing  on  the  face  of  the  com- 
plaint. This  consideration  disposes  of  the  suggestion  that 
defendants'  motion  to  amend  came  too  late,  especially  when 
we  consider  the  liberal  spirit  of  the  Code  touching  amend- 
ments to  pleadings,  and  the  very  broad  provisions  made 
therefor  in  section  194.  The  impression  that  such  a  motion 
comes  too  late  unless  made  at  the  first  opportunity,  is  doubt- 
less founded  on  expressions  in  Miller  v.  Grice,  2  Rich.,  37, 
and  Daniels  v.  Moses,  12  S.  C,  137 ;  but  it  must  be  remem- 
bered that  such  expressions  were  made  before  the  adoption 
of  the  statute  of  1879,  prescribing  the  conditions  upon  which 
alone  the  second  action  could  be  brought,  and  related  to.  the 
practice  then  prevailing  to  move  to  stay  proceedings  until 
the  payment  of  the  costs  of  the  first  action,  as  to  which  it 
was  doubtless  perfectly  proper  to  insist  upon  prompt  action 
on  the  part  of  defendant  so  as  to  prevent  surprise  or  unneces- 
sary expense  of  preparation  for  trial  on  the  part  of  plaintiff. 
But  such  remarks  have  no  application  to  the  case  in  hand. 
The  plaintiff  was  aware  that  the  Statute  of  1879  imposed 
conditions  on  his  right  of  action,  and  it  was  his  duty  to  state 
to  the  Court  that  conditions  precedent  had  been  complied 
with  or  give  a  legal  excuse  for  non-compliance,  and  it  cannot 
be  said  that  he  suffered  surprise  or  sustained  unnecessary 
expense  by  reason  of  any  negligence  or  default  on  the  part 
of  defendant,  when  defendant  before  trial  seeks  to  advise 
plaintiff  and  the  Court  of  the  non-performance  of  such  condi- 
tions precedent.  In  Water  Power  Co.  v.  Land  Co,,  supra, 
at  page  497,  the  Court,  after  referring  to  the  cases  of  Miller 
v.  Grice,  and  Daniels  v.  Moses,  supra,  and  the  change 
brought  about  \yy  the  act  of  1879,  said :  "It  will  thus  be  seen 
that  while  under  the  previous  law  the  requirement  of  the 
payment  of  costs  before  the  second  action  could  be  proceeded 
with  was  a  matter  resting  in  the  discretion  of  the  Court,  it  is 
now  made  by  statute  a  condition  precedent  to  the  right  to 
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bring  the  second  action,  and  the  Court  has  no  right  to  dis- 
pense with  or  modify  such  statutory  requirement." 

The  defendants  having  done  nothing  to  waive  this  right  to 
insist  upon  performance  of  such  condition,  and  having 
nK>ved  to  amend  in  due  time,  tmder  section  194  of  the  Code, 
it  cannot  be  said  the  motion  was  too  late.  It  is  true,  that 
the  question  is  not  a  jurisdictional  one  any  more  than  any 
question  relating  to  the  sufficiency  of  pleading  is  jurisdic- 
tional. It  may  also  be  conceded  that  when  the  complaint 
does  not  allege  the  performance  of  conditions  precedent  to 
right  of  action,  and  the  abjection  does  not  appear  on  the 
face  of  the  complaint,  it  is  proper  for  defendant  to  allege 
such  objection  by  way  of  answer  so  as  to  bring  the  question 
before  the  Court  by  the  pleadings.  This  is  precisely  what 
defendants  are  seeking  to  do  before  trial,  what  the  Court  has 
allowed  them  to  do  by  its  order,  and  there  being  no  abuse  of 
discretion  on  the  part  of  the  Court,  the  order  shouH  stand. 
To  do  otherwise  would  annul  the  statute  of  1879,  sec.  98, 
Code  of  Procedure,  as  applied  to  this  case,  and  that  in  the 
face  of  defendants'  efforts  to  invoke  its  protection. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


CAMPBELL  ▼.  WESTERN  UNION  TELEGRAPH  CO. 

1.  WoBDs  AND  PHBAgEs— Nbouobncb— WAirroKKESB.— The  terms  •Van- 
ton  negligence**  imply  both  wantonness  and  neg^gence,  but  the  phrase 
is  not  commended. 

d.  Telxgkaph  Compaxibs. — Under  the  stipulations  on  the  back  of  a  tde- 
gram,  ''messages  wiU  be  delivered  free  within  the  established  free 
delivery  limits  of  the  terminal  office.  For  ddivery  at  a  greater  dis- 
tance a  special  charge  will  be  made  to  cover  cost  of  delivery,"  it  is 
the  duty  of  the  company  to  deliver  the  message  to  one  outside  the 
free  delivery  limits,  if,  upon  notice,  the  sender  pays  for  such 
delivery;  provided,  the  sendee  lives  within  a  reasonable  distance  from 
the  office  of  delivery. 
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S.  Chabgz  here  complained  of  as  being  on  the  facts  because  instructing 
Jury  that  certain  facts  would  constitute  negligence,  held  to  be  an 
instruction  as  to  the  rights  of  the  parties  under  the  contract. 

4.  Appeal. — Exception  diarging  error  in  admission  of  evidence  will  not 
be  considered  where  no  ground  is  stated  in  objection,  and  also  where, 
after  answer  evidence  was  ruled  incompetent,  but  no  motion  made  to 
strike  out  the  answer. 

5.  New  Tsiai.  will  not  be  granted  because  jury  disregarded  diarge,  when 
that  portion  of  the  charge  in  question  is  too  favorable  to  appellant  and 
the  verdict  is  Sustained  by  the  evidence. 

6.  RsHBAmixo  refused. 


Before  Dantzler,  J.,  Chesterfield,  Spring  Term,  1905. 
Affirmed. 

Action  by  Lewis  Campbell  against  Western  Union  Tele- 
graph Co.     Prom  judgment  for  plaintiff,  defendant  appeals. 

Messrs.  Geo,  H.  Perrons,  WiUcox  &  WiUcox,  /.  M.  Johfy- 
ton  and  C,  K.  Laney,  for  appellant.  Messrs.  WUlcax  & 
WUlcox  cite :  The  word  "wanton''  should  be  trecUed  as  sur- 
plusage: 67  S.  C,  &18.  Comptmy  was  not  under  duty  to 
deliver  outside  of  free  delivery  limits:  70  S.  C,  89,  45  S. 
E.,  939;  48  S.  C,  653;  79  S.  W.,  40;  67  S.  W.,  767;  7  So., 
419 ;  74  S.  W.,  1098 ;  36  S.  E.,  543.  As  to  charge  cm  facts: 
71  S.  C,  166. 

Messrs.  R.  T.  Caston  and  Edward  Mclver,  cxmtra,  cite : 
The  allegation  of  "wanton  negligence"  wUl  support  punitive 
damages:  65  S.  C,  93 ;  60  S.  C,  74;  62  S.  C,  331;  65  S.  C, 
1.  As  to  delivery  outside  of  free  delivery  limits:  47  S.  E., 
607;  U  S.  E.,  543;  43  S.  E.,  841;  27  Ency.,  2  ed.,  1069; 
Tyler  v.  Tel.  Co.,  60  lU. 

The  opinion  herein  was  filed  February  26, 1906,  but  remit- 
titur held  up  on  petition  for  rehearing  until 

April  26,  1906.  The  opinion  of  the  Court  was  delivered 
by 
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Mr.  Justice  Gary.  This  is  an  action  for  damages  for 
failure  to  deliver  a  telegram  within  a  reasonable  time. 

The  complaint  alleges:  "That  on  the  24th  day  of  June, 
.1903,  in  the  forenoon,  the  wife  of  the  plaintiff  then  being 
very  ill  at  the  home  of  relatives  at  McBee,  S.  C,  where  she 
was  then  on  a  visit — ^Tom  Campbell,  the  brother  of  the 
plaintiff,  delivered  to  the  agent  of  the  defendant  at  McBee, 
S.  C,  the  following  message  for  transmission  to  the  plaintiff, 
at  his  home  at  Patrick,  S.  C. :  'Your  wife  is  very  sick,'  and 
then  and  there  paid  the  agent  of  the  defendant  the  toll 
charged  for  the  transmission  of  the  said  message  to  the 
plaintiff  at  Patrick,  S.  C. 

"That  the  said  message  was  received  by  the  agent  of  the 
defendant  at  Patrick,  S.  C,  fifteen  minutes  after  noon  on 
said  day,  and  could  have  been  delivered  to  plaintiff  in  a 
short  time  thereafter,  so  as  to  have  enabled  him  to  reach 
McBee,  S-  C,  and  the  bedside  of  his  wife  that  afternoon. 

"That  the  defendant,  by  its  inattention,  carelessness  and 
wanton  negligence,  failed  to  deliver  said  message  imtil  some 
time  during  the  day  of  June  25th,  when  plaintiff  received 
same,  together  with  another  message,  dated  June  25th, 
stating  that  his  wife  was  dead.  Plaintiff  was  thus  prevented 
by  the  defendant  from  having  any  knowledge  of  his  wife's 
sickness  until  after  her  death,  and  thus  caused  great  mental 
anguish  and  suffering  and  distress,  and  of  being  at  her  bed- 
side at  the  time  of  her  death." 

The  defendant  denied  said  allegations  and  set  up  the  fol- 
lowing defense: 

"And  for  a  further  defense,  the  defendant  alleges  that  the 
message  set  forth  in  the  complaint,  filed  in  the  abo\'e  stated 
action,  was  accepted  by  it  for  transmission  under  and  in 
accordance  with  the  terms  of  a  special  contract,  printed  upon 
the  back  of  the  form  upon  which  the  said  message  was  writ- 
ten, a  part  of  which  contract  provided  as  follows :  'Messages 
will  be  delivered  free  within  the  established  free  delivery 
limits  of  the  terminal  office.  For  delivery  at  a  greater  dis- 
tance a  special  charge  will  be  made  to  cover  the  cost  of  such 
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delivery.'  And  the  defendant  further  alleges,  on  informa- 
tion and  belief,  that  at  the  time  when  said  message  was  filed 
for  transmission  and  at  the  time  when  the  said  message  was 
received  at  its  office  in  the  town  of  Patrick,  S.  C,  the  plaintiff- 
was  not  a  resident  of  said  town  of  Patrick,  was  not  within 
the  free  delivery  limits  of  its  office  in  said  town,  and  was 
not  within  the  corporate  limits  of  said  town." 

The  plaintiff  lived  on  the  premises  of  Campbell  Ingram, 
and  about  two  and  a  half  miles  from  Patridc,  and  on  the  day 
the  telegram  was  sent,  was  at  work  about  three  and  a  half 
miles  from  said  place.  The  defendant  made  an  effort  to 
deliver  the  message  on  the  day  it  was  received,  but  it  was 
not  delivered  until  the  next  day.  The  testimony  does  not 
disclose  the  fact  that  the  sender  of  the  message  had  notice 
that  the  plaintiff  resided  beyond  the  free  delivery  limits 
(which  extended  half  a  mile),  or  that  there  was  a  regulation 
as  to  such  limits.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $500,  and  the  defendant  appealed. 

The  first  question  to  be  considered  is,  whether  his  Honor, 
the  presiding  Judge,  erred  in  ruling  that  the  plaintiff  could 
recover  punitive  damages  under  the  allegations  of  the  com- 
plaint.    It  is  true,  the  word  "wanton"  is  not  an  apt 

1  adjective  in  describing  "negligence;"  nevertheless, 
when  so  used,  the  expression  imports  both  wanton- 
ness and  negligence.     WcAts  v.  R.  R.,  60  S.  C,  67,  88  S.  E., 
240;  Brasingfofv  v.  R.  R.,  62  S.  C,  82«,  40  S.  E.,  665. 

The  next  question  for  consideration  is,  whether  the  Circuit 

Judge  was  in  error,  in  ruling  that  when  a  person  to  whom  a 

message  is  addressed,  resides  within  a  reasonable  distance 

from  the  compan/s  office,  though  not  within  the  free 

2  delivery  limits,  it  cannot  refuse  to  deliver  the  tele- 
gram,  unless   it   demands   additional   compensation 

from  the  sender,  and  he  declines  to  pay  it.  In  other  words, 
that  it  is  the  duty  of  the  defendant  to  notify  the  sender,  it 
wotild  not  deliver  the  message,  unless  he  made  additional 
compensation  for  the  service  beyond  the  free  delivery  limits. 
The  defendant  is  a  common  carrier  in  its  line  of  business 
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(sec.  3,  art.  IX.,  of  the  Constitution),  and  the  law  inqxDses 
upon  it  the  duty  of  delivering  all  messages,  when  the  persons 
to  whon>  they  are  addressed  reside  within  a  reasonaWc  dis- 
tance from  the  terminal  office.  The  company,  however,  has 
the  right  to  make  reasonable  regulations  as  to  free  ddivery 
limits,  and  as  to  additional  charges  for  services  rendered 
beyond  such  limits. 

In  the  case  of  Hood  v.  Tel  Co.,  47  S.  E.  R.  (N.  C),  607, 
the  Court  ruled  that  a  telegraph  company  failing  to  make  any 
attempt  to  deliver  a  message,  because  the  person  to  whom  it 
was  addressed  resided  beyond  the  free  delivery  limits,  and, 
also,  failing  to  notify  the  sender,  or  of  its  refusal  to  ddiver, 
is  liable  in  damages  resulting  from  its  n^Ugence  in  not 
making  the  delivery. 

In  the  case  of  Gainey  v.  Tel.  Co.,  48  S.  E.  R.  (N;  C), 
&53,  the  Court  says:  "It  is  undoubtedly  tine,  as  argued  by 
the  leartied  counsel  for  the  plaintiff,  that  the  company  is  not 
exempt  from  liability,  merely  because  the  person  addressed 
may  chance  to  live  outside  its  free  delivery  limits;  because 
it  tmdertakes  expressly,  and  by  the  very  terms  of  its  con- 
tract, to  make  a  delivery  within  those  Umits,  free  of  any 
charge,  and,  impliedly  at  least,  to  ddivet  beyond  the  fixed 
limits ;  for  whith  latter  service  drl  extra  charge  is  made,  not 
exceeding  in  amount  the  actual  cost  of  Such  special  delivery. 
The  language  of  the  contract  in  this  respect  is  as  follows: 
'messages  Will  be  delivered  free  within  the  established  free 
delivery  limits  of  the  terminal  office.  For  delivery  A\  a 
greater  distance  a  speciial  charge  will  be  made  to  cover  the 
cost  of  such  delivery/  We  have  hdd  that  when  a  message 
is  received  at  a  terminal  office,  to  which  it  has  beeh  trans- 
mitted for  delivery,  to  the  person  addressed,  it  is  the  duty 
of  the  company  to  make  diligent  search  to  find  him,  and  if 
he  cannot  be  found,  to  wire  back  to  the  office  from  which  the 
message  came  for  a  better  address ;  and,  likewise,  it  is  the 
duty  of  the  company,  when  it  has  discovered  that  the  person 
for  whom  the  message  is  intended  lives  beyond  its  free  de- 
livery limits,  either  to  deliver  it  by  a  special  messenger,  or  to 
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wire  back  and  demand  payment,  or  a  guaranty  of  payment, 
as  it  may  choose  to  do,  of  the  charge  for  the  special  delivery; 
and  if  it  fails  to  deliver  without  demanding  and  being  refused 
payment  of  charge,  it  will  be  liable  for  its  default." 

We  do  not  regard  this  language  as  conflicting  with  our 
interpretation  of  said  clause  of  the  contract,  which  is,  that  the 
company  must  undertake  to  deliver  a  message  to  one  outside 
the  free  delivery  limits  if  upon  notice  the  sender  pays  for 
such  delivery,  provided  such  person  lives  within  a  reasonable 
distance  from  the  office  of  delivery.  The  language  of  the 
foregoing  case  as  construed  by  us  is  a  correct  interpretation 
of  the  contract. 

The  next  question  of  error  is,  that  the  presiding  Judge 

charged  upon  the  facts.     It  is  contended  by  the  appellant 

that  the  presiding  Judge  invaded  the  province  of  the  jury  by 

charging  that  certain  facts  would  constitute  negli- 

3  gence.  Our  construction  of  the  charge  is  that  the 
presiding  Judge  simply  instructed  the  jury  as  to  the 
rights  and  duties  of  the  parties  under  contract,  and  that  it 
cannot  be  regarded  as  a  charge  upon  the  facts. 

The  next  question  relates  to  the  admissibility  of  certain 

testimony.     The  defendant  did  not  state  the  grounds  of 

objection  to  the  testimony,  which  was  admitted  over 

4-  its  objection ;  and  when  certain  testimony  was  intro- 
duced, after  the  presiding  Judge  had  ruled  it  was 
incompetent,  no  further  objection  was  offered,  nor  was  there 
a  motion  to  strike  out  such  testimony. 

The  last  question  to  be  determined  is  whether  there  was 

error  in  refusing  the  motion  for  a  new  trial.     The  appellant 

contends  that  the  verdict  was  not  responsive  to  the  all^a- 

tions  of  the  complaint,  and  was  in  direct  conflict 

5  with  the  charge  of  the  presiding  Judge.  That  por- 
tion of  the  charge  out  of  which  this  question  arose, 
was  too  favorable  to  the  defendant  and  affords  no  just 
ground  of  complaint,  and  the  verdict  was  sustained  by  the 
testimony. 


20-^4 


Digitized  by  VjOOQIC 


806  Brickman  V,  Raii^way. 


SyUabus.  [74   S.  C 


It  is  the  judgment  of  this  Court,  that  the  judgment  of  die 
Circuit  Court  be  affirmed. 

Per  Curiam. — After  consideration  of  the  petition  herein, 

the  Court  has  failed  to  discover  that  any  material 

0       question  of  law  or  of  fact  has  either  been  overlooked 

or  disregarded. 
It  is,  therefore,  ordered,  tha/t  the  petition  be  dismissed, 
and  that  the  order  heretofore  granted  staying  the  remittitur 
be  revoked. 


BRICKMAN  ▼.  SOUTHERN  RAILWAY. 

1.  EviDEKCE  descriptive  of  the  mangled  condiUon  of  the  body  in  a 
railroad  wreck  is  here  responsive  to  the  allegations  of  the  complaint 
and  relevant  to  show  the  surrounding  circumstances  under  allegations 
'  for  punitive  damages. 

9.  Appeal — Exceptiok. — If  trial  Judge  err  in  stating  issues  to  jury,  his 
attention  should  then  be  called  to  it»  if  it  is  to  be  made  the  basis 
of  an  exception, 

3.  Charge — Judge — Attorkets. — An  agreement  between  attorneys  in 
a  cause  in  writing  formerly  introduced  in  evidence  should  be  con- 
strued by  Judge  in  his  instructions  to  the  jury. 

4.  Damages — Lord  Campbell's  Act. — ^Mextal  Axouibh  akd  Loss  of 
Companionship  of  husband  to  wife  and  child  may  be  allowed  by 
jury  under  Lord  Campbell's  Act,  and  here  facts  warrant  the  allow- 
ance. 

5.  Damages — Punitive. — Portions  of  the  charge  excepted  to  taken  in 
connection  with  the  other  parts  does  not  confine  the  jury  to  a  mere 
knowledge  by  officers  of  railroad  company  of  the  defect  in  the  trestle 
as  a  basis  for  punitive  damages. 

6.  Charge — Railroads— Request. — If  appellant  desired  the  Court  to 
instruct  jury  what  officers  should  have  Imowledge  of  defect  in  road- 
bed, and  what  length  of  time  such  Imowledge  should  have  been  in 
possession  of  sucfi  officers,  it  should  have  so  requested. 

7.  Damages — Punitive — Charge. — To  instruct  jury  that  they  may  say  if 
failure  to  repair  a  roadbed  with  Imowledge  of  its  defects  was  a 
wanton,  wilful  and  hig^-handed  invasion  of  engineer's  rights  is  not  in- 
structing juiy  what  facts  constitute  wantonness. 
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8.  Ibid. — Ibid. — Load  Campbell's  Act^  Codb  1909,  9851-9,  confers  the 
right  to  punitive  damages  in  proper  cases. 

9.  Appial — CoKsnniTioN. — Question  as  to  the  constitutionality  of  a 
statute,  on  which  trial  Judge  was  not  requested  to  rule  and  not 
ruled  on,  is  not  properly  before  this  Court  for  consideration. 

10.  Appeal. — ^This  Court  cannot  consider  an  exception  assigning  as  error 
tliat  amount  of  damages  assessed  was  excessive. 

11.  New  Trial. — Statements  of  trial  Judge  in  refusing  motion  for  new 
trial  that  defendant  admitted  liability  for  actual  damages;  motion 
was  only  to  reduce  the  verdict;  not  an  error  was  noted  during  trial; 
counsel  made  no  complaint  as  to  errors  of  law;  trestle  was  built  in 
1887  of  old  field  pine;  officers  and  servants  of  defendant  knew  of 
defects  in  fhe  trestle;  details  of  the  wreck  were  exceedingly  liarrow- 
Ing;  injuries  to  wife  and  child  from  loss  of  companionship  of 
husband  and  father  could  not  be  calculated;  exemplary  damageis  may 
be  given  under  Lord  Campbell's  Act,  held  not  grounds  for  reversaL 

19.  Reheabing  refused. 


Before  Watts,  J.,  York,  November  Term,  1904.  Af- 
firmed. 

Action  by  Dorothy  H.  Brickman,  admx.,  agrainst  Southern 
Railway.  From  judgment  for  plaintiff,  defendants  appeal 
on  the  following  exceptions : 

"1.  Because  the  presiding  Judge  erred  in  admitting,  over 
the  objection  of  defendants'  counsel,  the  testimony  of  Dr. 
Miles  Walker,  -which  said  testimony  was  as  follows:  *Q.  Did 
you  on  that  occasion  (coroner's  inquest)  see  the  remains  of 
Mr.  Brickman?  A.  Yes,  sir.  Q.  Doctor,  please  describe 
their  condition.  A.  Mr.  Brickman —  (Mr.  Spencer:  We 
object  to  that  as  irrelevant.  It  has  come  out  time  and  time 
again,  and  we  didn't  object  to  it  then.  We  object  now.  It 
doesn't  bear  on  the  issue  at  all.  Mr.  McCaw:  Only  on 
wounded  feelings.  The  good  wife  and  dependent  children 
were  informed  of  their  ancestor's  remains,  so  much  so  they 
couldn't  look  at  them.  Mr.  Legare:  We  have  a  right  to 
prove  that  his  death  was  caused  by  the  wreck,  and  I  know 
no  better  witness  than  a  physician.  Mr.  Spencer :  The  death 
is  admitted  in  the  answer.     The  Court :  In  addition  to  neg- 
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ligence,  they  alleged  wantonness  and  gross  negligence.  Go 
ahead.)  Q.  Describe  the  condition  of  Mr.  Brickman's  re- 
mains? A.  Mr.  Brickman  was  removed  from  underneath 
the  engine,  or  possibly  the  boiler — I  think,  the  boiler.  The 
boiler  had  turned  down  the  creek  somewhat,  and  the  1^^ 
of  the  two  men  were  sticking  out.  The  body  of  one  was 
almost  concealed,  but  the  feet  and  part  of  the  legs  sticking 
out,  and  remained  in  that  condition  until  about  dusk.  I 
think  the  engine  was  removed  from  the  body  about  dusk. 
When  the  engine  was  removed,  the  body  was  brought  upon 
the  hillside.  We  had  it  carried  on  the  hillside  and  identified 
by  some  one  as  Mr.  Brickman.  His  watch  was  taken  from 
his  pocket  and  had  stopped  at  a  certain  time.  His  bowels — 
he  was  very  much  mashed,  crushed  and  cooked.  His  mouth 
was  open,  with  a  sardonic  grin — a  very  hideous  appearance 
of  the  face,  and  very  much  swollen  at  that  time  The  flesh 
seemed  to  be  cooked ;  the  bowels  hanging  out.  Q.  Doctor, 
were  the  remains  shipped  in  that  condition  to  Blacksburg? 
A.  I  don't  know,  sir.  I  left  Mr.  Brickman  on  the  side  of 
the  hill  when  the  inquest  was  finishing.  We  had  the  remains 
brought  from  the  swamp,  the  mud;  it  was  muddy  and 
swampy  where  the  engine  was — at  least  wet,  and  the  engine 
had  pressed  it  down.  We  had  it  taken  away  from  there 
and  brought  it  on  the  side  of  the  hill,  where  we  could  view 
the  body  better.  Q.  Where  was  the  inquest  held?  A.  The 
inquest  was  held  at  the  wreck,  and  Doctor  McDowell  and 
myself  left  the  remains  there,  and  I  didn't  see  him  again.' 

"The  error  being  that  the  condition  of  Mr.  Brickman's 
remains  was  not  responsive  to  the  issue  of  negligence,  or 
gross  negligence,  or  wantonness ;  nor  was  it  responsive  to  the 
issue  of  wounded  feelings,  especially  as  the  testimony  entirely 
failed  to  show  that  there  had  been  any  injury  from  wounded 
feelings. 

"2.  Because  the  pw-esiding  Judge,  in  his  charge  to  the 
jury,  erred  in  using  the  following  language :  'Later  on  they 
come  into  Court  and  admit  that  Mr.  Brickman  was  in  their 
employment  as  a  locomotive  engineer;  and  that  he  came  to 


Digitized  by  VjOOQIC 


BrICKMAN  V,  RAII.WAY. 


Rep.]  AprU  Term,  1906. 


his  death  through  negligence  on  their  part.  Then  they  say 
they  admit  that  he  died  while  in  their  employment,  and  they 
are  willing  for  the  jury  to  assess  any  actual  damages  that 
Mrs.  Brickman  has  sustained  by  reason  of  her  husband's 
death/ 

"The  error  being — 

"(a)  That  there  was  no  admission,  either  in  the  plead- 
ings, or  in  any  paper  submitted  to  the  jury  or  otherwise, 
ftat  the  deceased  came  to  his  death  through  negligence 
On  the  part  of  defendants. 

**(b)  That  if  by  such  charge  his  Honor  alluded  to  the 

/^tter  of  May  23d,  1904:,  the  san:>e  had  not  been  admitted 

^^  ^idence,  nor  by  its  terms  could  it  have  been. 

^       (c)  That,  even  if  the  said  letter  had  been  properly  offered 

^ud  received  in  evidence,  it  was  not  by  its  terms  subject  to 

construction  by  the  presiding  Judge ;  nor  did  his  Honor  have 

the  right  to  charge  the  jury  with  reference  thereto,  the  same 

being  a  mere  nmtter  of  private  arrangement  between  counsel 

of  the  respective  parties,  and  intended  by  them  as  such. 

"(d)  That,  even  if  the  said  letter  was  properly  in  evi- 
dence, his  Honor  misconstrued  the  same  as  an  admission  of 
negligence,  and  charged  the  jury  in  terms  to  that  effect. 

"(e)  That,  in  using  such  language  in  reference  to  said 
letter  or  otherwise,  his  Honor  charged  upon  the  facts. 

"3.  Rec;iii5;e  the  presiding  Judge  erred  in  charging  the 
jury :  *I  charge  you  as  a  matter  of  law,  that  under  the  admis- 
sion in  this  case  you  are  bound  to  find  some  damages  for  the 
plaintiff,  whatever  actual  damages  she  has  sustained  by  the 
death  of  Mr.  Brickman ;'  the  error  being  that  his  Honor  had 
considered  the  letter  of  May  23d,  1904,  as  a  part  of  the 
testimony  in  the  case,  and  assumed  to  construe  the  same, 
and  to  charge  the  jury  with  reference  thereto,  when,  as  a 
matter  of  fact,  the  same,  by  its.terms,  was  not  to  be  brought 
to  the  attention  of  the  jury  until  after  all  the  testimony  was 
in,  and  then  it  was  to  be  read  to  the  jury  by  the  counsel 
for  plaintiff,  not  as  evidence,  but  as  an  agreement  made  be- 
tween the  respective  counsel  in  the  case. 
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"4.  Because  the  presiding  Judge  erred  in  charging  the 
jury  that  in  estiniating  the  actual  damages  done  to  the  bene- 
ficiaries: *You  can  also  take  into  consideration  any  injury 
which  these  parties  have  sustained  tyy  reason  of  mental 
anguish  or  suffering  by  reason  of  the  death  of  Mr.  Brickman, 
and  you  also  take  into  consideration  any  damages,  if  any, 
that  they  have  sustained  by  loss  of  his  companionship  as  a 
father  and  as  a  husband;'  the  errors  being:  (a)  that  there 
was  no  evidence  of  injury  either  from  (1)  mental  anguish 
or  suffering,  physical  or  mental,  or  from  (2)  loss  of  com- 
panionship, and  (b)  that  the  statute  does  not  cover  any 
such  element  of  damage. 

"5.  Because  the  presiding  Judge  erred  in  charging  the 
jury  as  follows:  *Now,  I  charge  you  as  a  matter  of  law, 
if  the  testimony  satisfies  you  that  the  authorities  of  this  road 
knew  that  the  roadbed  or  any  of  its  trestles  or  anything  of 
the  sort  were  insufficient  and  unsafe,  then  it  is  for  you  to 
say  whether  that  was  a  wanton,  wilful,  reckless  invasion  of 
the  plaintiff's  rights;'  the  errors  being  (a)  that  his  Honor 
confined  the  consideration  of  the  jury  to  mere  knowledge 
of  the  condition  of  the  road,  and  (b)  that  his  Honor  failed 
to  point  out  to  what  authorities  such  knowledge  should  have 
been  traced,  or  for  what  length  of  time  such  knowledge 
should  have  been  in  possession  of  the  defendants'  officers  in 
charge  of  such  trestles  or  roadbed. 

"6.  Because  the  presiding  Judge  erred  in  charging  the 
jury  that  if  the  defendants'  officers  *had  any  conscious 
knowledge,  that  is,  if  they  had  any  knowledge  of  the  fact 
that  this  roadbed  was  in  an  unsafe  and  unsuitable  condition, 
and  not  in  a  reasonably  safe  and  suitable  condition,  and 
they  didn't  repair  it,  it  is  for  you  to  say  whether  that  was  a 
wanton,  wilful  and  high-handed  invasion  of  Brickman's 
rights;'  the  errors  being:  (a)  in  not  charging  the  jury  with 
regard  to  the  time  such  knowledge  should  have  come  to  the 
authorities,  and  the  time  in  which  they  should  have  repaired 
it,  and  (b)  in  confining  and  limiting  the  consideration  of  the 
jury  to  mere  knowledge  of  the  fact  of  the  non-repair. 
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"7.  Because  the  presiding  Judge  erred  in  again  charging 
the  jury:  *So,  if  the  testimony  satisfies  you  that  this  roadbed 
was  in  an  unsafe  and  unsuitable  condition,  that  it  was  not 
reasonably  suitable  and  safe  for  the  purposes  of  operating 
cars,  it  being  the  duty  that  the  railroad  owes  to  its  employees, 
to  keep  its  roadbed  in  a  reasonably  safe  and  suitable  condi- 
tion and  in  reasonably  safe  and  suitable  repair,  it  is  for  you 
to  say,  if  they  had  knowledge  of  these  facts  and  didn't 
repair  the  railroad,  whether  or  not  it  is  a  wanton  and  wilful 
and  high-handed  invasion  of  Brickman's  rights;'  the  error 
being  in  allowing  the  jury,  from  the  mere  fact  of  knowledge 
that  an  appliance  or  means  was  in  an  unsafe  and  unsuitable 
condition,  to  find  punitive  damages  for  not  repairing  the 
same. 

"8.  Because  the  presiding  Judge  erred  in  charging  the 
jury :  'Now,  I  charge  you  wherever  there  is  a  wanton,  wilful, 
intentional,  outrageous  or  high-handed  invasion  of  a  per- 
son's rights,  that  they  are  entitled  not  only  to  recover  such 
actual  damages  as  they  have  sustained,  but  such  danrnges 
in  the  way  of  punishment  as  the  jury  see  fit  to  inflict,  under 
the  testimony  in  the  case;'  the  error  being  in  holding  that 
the  plaintiff  was  entitled,  as  of  right,  to  punitive  damages ; 
whereas,  it  is  submitted  that  the  matter  of  punitive  damages 
is  purely  a  question  of  discretion  for  the  jury  under  the 
statute. 

"9.  Because  the  presiding  Judge  erred  in  submitting  to 
the  jury  the  question  of  exemplary  damages  or  punitive 
damages  at  all,  inasmuch  as  it  is  submitted  that  so  much 
of  the  statute,  approved  February  27th,  1902  (XXIII.  Stat., 
page  1071),  as  allows  such  damages,  contravenes  the  Con- 
stitution of  tiiis  State  and  the  Constitution  of  the  United 
States,  in  that  it  deprives  iht  defendants  of  their  property 
and  turns  it  over  to  strangers  without  due  process  of  law. 

*'10.  Because  the  presiding  Judge,  before  charging  the 
defendants'  third  request  (which  was  as  follows:  '3d.  In 
this  case,  no  damages  can  be  allDwed  for  mental  anguish 
or  suffering  or  for  wounded  feelings,  unless  the  proof  shows 
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that  some  physical  or  mental  injury  has  been  caused  thereby 
to  the  beneficiaries'),  had  already  charged  the  jury  that  in 
estimating  damages,  they  could  take  into  consideration  the 
mental  anguish  or  suffering,  or  the  wounded  feelings  of 
the  beneficiaries  by  reason  of  the  death  of  Mr.  Brickman; 
the  error  being  that  his  Honor  failed  expressly  to  rectify  the 
error  committed  in  his  general  charge  by  means  of  the  in- 
struction so  given,  and  confined  the  jury's  consideration  to 
damage  flowing  from  mental  anguish  or  suffering,  and  from 
wounded  feelings,  whether  or  not  there  was  any  accom- 
panying injury. 

"11.  Because  the  verdict  was  in  excess  of  actual  damages, 
and  to  that  extent  it  was  illegal;  on  the  ground  (a)  that 
exemplary  damages  could  not  be  allowed  at  all  in  this  action ; 
(b)  that  there  was  no  evidence  for  the  awarding  of  exem- 
plary damages;  and  (c)  that  there  was  no  evidence  to  sus- 
tain the  verdict  for  exemplary  damages  which  was  the  result 
of  recklessness,  wilfulness  or  malice  by  the  defendant  com- 
pany, or  its  authorized  agents,  in  committing  any  wrongful 
act,  neglect  or  default  charged  in  the  complaint;  and  his 
Honor  having  failed  to  reduce  the  verdict  to  actual  dant- 
ages,  he  erred  as  matter  of  law  in  not  setting  it  aside  alto- 
gether. 

"12.  The  defendants,  as  further  grounds  for  the  reversal 
of  the  judgment  entered  herein,  make  the  following  excep- 
tions to  the  order  of  the  Honorable  R.  C  Watts,  presiding 
Judge,  overruling  the  motion  of  the  defendants  for  a  new 
trial  on  the  minutes  of  the  Court : 

"(a)  His  Honor  erred  in  stating  that  *the  defendants  by 
their  answer  admit  that  the  plaintiff  is  entitled  to  actual 
damages  for  the  death  of  Brickman  while  in  their  employ- 
ment as  a  locomotive  engineer ;'  whereas,  it  is  submitted  that 
there  is  no  such  admission  contained  in  said  answer. 

"(b)  His  Honor  erred  in  stating  in  said  order  that  the 
motion  made  before  him  was  'only  to  reduce  the  verdict  on 
the  ground  that  the  amount  found  was  excessive ;'  whereas, 
the  record  shows  that  the  motion  was  for  a  new  trial  upon 
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the  minutes  of  the  Court,  and  was  entitled  to  be  heard  and 
disposed  of  upon  the  statutory  gfrounds  allowed.  In  this 
connection  defendants'  counsel  admit  that  the  only  point 
they  mentioned  at  the  hearing  of  the  motion  was  that  the 
damages  were  excessive,  and  that  the  defendants  were  reme- 
diless elsewhere  than  in  the  Circuit  Court ;  that  plaintiff  was 
entitled  to  actual  damages  in  light  of  the  letter  of  May  28d, 
1904;  and  that  allowing  the  motion  nisi,  a  reduction  accord- 
ingly would  be  satisfactory. 

"(c)  His  Honor  erred  in  stating  in  said  order  that  not  a 
single  exception  was  noted  during  the  trial;  whereas,  it  is 
submitted  that  the  record  shows  that  there  were  proper  ob- 
jections reserved  for  exceptions,  and  it  fails  to  show  that 
defendants'  counsel  ever  waived  their  right  to  except  to  the 
charge  of  the  presiding  Judge  to  the  jury,  or  to  such  order 
as  might  be  made  on  the  motion  for  a  new  trial,  upon  any 
ground  that  was  proper. 

"(d)  His  Hohor  erred  in  stating  in  said  order  that  Mur- 
ing argument  to  reduce  verdict  counsel  conceded  that  they 
did  not  have  a  single  complaint  to  make  as  to  any  errors 
of  law  ccmimitted  during  the  trial ;'  whereas,  no  such  conces- 
sion was  made  with  regard  to  errors  committed,  or  to  the 
right  to  have  them'  corrected  by  appeal,  and  whatever  con- 
cession was  made  by  defendants'  counsel  was  simply  for  the 
purpose  of  recognizing  the  right  of  the  jury,  under  the  letter 
of  May  2^3d,  1904,  to  award  actual  damages. 

"(e)  His  Honor,  in  assigning  reasons  for  his  conclusion, 
and  in  stating  the  facts  upon  which  he  arrived  at  such  con- 
clusion, erred  in  saying  that  the  testimony  showed  that  the 
trestle  in  question  *was  built  in  1887  out  of  old-field  pine.' 

"(f)  His  Honor  in  stating  his  conclusion  erred  in  sa3ring 
that  'the  officers  and  servants'  of  defendant,  'whose  duty 
it  was  to  keep  the  same  in  repair,  had  knowledge  of  the 
fact  that'  the  trestle  'was  not  in  a  fit  condition  to  be  traveled 
over;'  whereas,  it  is  submitted  that  the  only  evidence  point- 
ing to  such  knowledge  was  objected  to  by  defendants,  and 
the  objection  was  sustained. 
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"(g)  His  Honor  erred  in  stating  that  'the  whole  details  of 
the  wreck  were  extremely  harrowing;'  whereas,  it  is  sub- 
mitted that  such  details  had  been  objected  to,  and  they  were 
incompetent  and  irrelevant  evidence  upon  any  issue  raised 
by  the  pleadings. 

"(h)  His  Honor,  assuming  him  to  be  correct  in  his  state- 
ment that  'it  cannot  be  calculated  in  dollars  and  cents  what 
the  companionship  and  society  of  the  deceased  were  worth  to 
his  wife  and  children,  or  what  injuries  they  sustained  from 
his  untimely  taking  off,'  erred  in  allowing  such  indefinite 
considerations  to  go  to  the  jury  upon  which  they  should 
found  their  verdict,  and  in  charging  them  to  that  effect. 

"(i)  His  Honor  committed  error  of  law  in  requiring  ihe 
verdict  to  be  reduced  to  only  $40,000,  and  in  basing  his 
order  refusing  the  motion  for  a  new  trial  on  thaf  condition, 
on  the  ground  that  exemplary  or  punitive  damages  had  been 
awarded,  upon  the  following  statement  of  law :  'Under  the 
facts  as  proven  and  under  our  decisions,  there  was  a  con- 
scious failure  to  observe  due  care.  It  was  their  duty  to 
keep  the  roadbed  in  reasonably  safe  repair.  If  they  had 
knowledge  that  this  trestle  was  not  in  a  safe  conditicwi,  and 
they  disregarded  this  and  failed  to  do  their  duty  and  repair 
the  same,  it  was  a  wilful,  wanton  and  high-handed  disregard 
of  the  rights  and  safety  of  the  public  and  of  the  train  crew 
who  had  to  run  over  this  trestle,  not  to  see  that  the  same  was 
put  in  proper  repair  and  made  reasonably  safe,  and  for  this 
reason  the  jury  were  justified  in  awarding  exemplary  or 
punitive  damages;'  whereas,  it  is  submitted  that  the  mere 
knowledge  that  the  trestle  was  not  in  a  safe  condition  could 
not  warrant  the  awarding  of  exemplary  damages,  unless  the 
failure  to  repair  the  same  was  attended  by  such  carelessness 
and  such  neglect  as  in  itself  to  amount  to  recklessness,  wil- 
fulness or  malice,  and  to  make  out  such  recklessness,  wilful- 
ness or  malice,  some  other  fact  must  appear  than  the  mere 
fact  of  non-repair." 
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Messrs,  B.  L.  Abney,  Witherspoon  &  Spencers  and  Geo. 
IV .  S.  Hart,  for  appellants.  Mr.  Abney  cites :  There  mas  no 
relevant  connection  between  condition  of  remains  of  deceased 
and  injury  alleged:  51  N.  Y.,  107.  The  agreement  between 
counsel  was  not  to  be  offered  and  treated  as  testimony:  6 
Denio,  287;  2  Wigmore  on  Ev.,  sees.  1178,  1185,  1186, 
1177,  lOei;  L-  R.,  23  Q.  B.,  335;  3  Green.  Ev.,  sec.  393; 
15  Md.,  73;  Whar.  Ev.,  1076;  92  III,  142;  4  Wigmore, 
sec.  2594;  16  Vt.,  333;  30  U.  S.  App.,  40.  Mere  knowledge 
of  unsafe  condition  of  track  is  not  basis  for  punitive  dam- 
ages:  Mechero  on  Ag.,  sees.  723,  741.  Exampktry  damages 
could  not  be  allowed  in  this  loction  as  in  cofnmon  law  torts: 
Code  1902,  2851-2;  32  S.  C,  144;  117  Ga.,  168;  70  S.  C, 
281;  53  S.  C,  449;  24  L.  R.  A.,  391;  177  U.  S.,  309;  117 
Fed.  R.,  468 ;  56  S.  C,  81 ;  49  L.  J.  Q.  B.,  585 ;  44  Ch.  Did., 
262;  53  S.  C,  456;  60  S.  C,  73;  129  Mich.,  140;  20  Fed. 
Cas.,  209.  //  statute  be  construed  to  give  jury  right  to  assess 
unlimited  damages  as  punishment,  it  violates  both  State  and 
Federal  Con.:  53  N.  H.,  16;  115  U.  S.,  523;  198  U.  S.,  56. 

Mr.  C.  E.  Spencer  and  Mr.  Geo.  IV.  S.  Hart  discuss  the 
facts  mostly,  and  add  nothing  to  citations,  except  Mr.  Spen- 
cer cites:  No  facts  shown  on  which  to  base  punitive  dantr 
ages:  57  S.  C,  270;  60  S.  C,  67;  16  Ency.,  392;  62  S.  C, 
335;  2  Suth.  on  Dam.,  1093;  69  S.  C,  444;  54  S.  C,  507; 
72  S.  C,  355. 

Messrs.  Legare  &  Holmcm  and  W.  B.  McCaw,  contra. 
Messrs.  Legare  &  Holman  cite :  If  other  witnesses  have  tes- 
tified to  sam£  facts  proof  by  another  witness  is  not  error: 
70  S.  C,  315.  Agreement  was  introduced  in  evidence  and 
was  binding  on  defendants:  55  S.  C,  555.  Companionship, 
wounded  feelings  and  mental  anguish  are  injuries  sustained 
in  such  cases:  59  S.  C,  87 ;  47  S.  C,  375.  //  was  for  jury 
to  say  if  knozdedge  of  condition  of  trestle  was  such  as  to 
warrant  punitive  damages:  60  S.  C,  74;  65  S.  C,  97,  3; 
69  S.  C,  327;  68  S.  C,  489. 
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Mr.  Wm.  B.  McCanv  cites :  Under  allegations  of  wantotir 
ness  all  circumstances  niay  be  shown:  67  S.  C,  358 ;  54  S. 
C,  505;  65  S.  C,  93,  430;  57  S.  C,  325.  The  agreemeni 
was  subject  to  the  general  rule  as  to  written  instruments, 
and  properly  construed  by  Judge:  17  S.  C,  480;  15  S.  C, 
296;  3  S.  C,  253;  Thomp.  Charg.  Jur.,  16,  17.  Jury  may 
award  damages  in  such  cases  for  mental  anguish  and 
wounded  feelings:  59  S.  C,  87;  60  S.  C,  253.  The  charge 
as  to  punitive  damages  when  taken  as  a  whole  is  free  from 
error:  68  S.  C,  83 ;  60  S.  C,  73 ;  54  S.  C,  105,  505 ;  61  S. 
C,  189;  67  S.  C,  218;  52  S.  C,  344;  51  S.  C,  228;  69  S. 
C,  164.  Lord  Campbell's  Act  when  construed  to  permit 
punitive  damages  does  not  violate  14th  amendment  of  U, 
S,  Con.:  194  U.  S.,  910. 

The  opinion  herein  was  filed  April  2, 1906,  but  on  petition 
for  rehearing,  the  remittitur  was  held  up  until 

May  1,  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Gary.  This  is  an  action  under  the  statute 
commonly  known  as  Lord  Campbell's  Act.  The  complaint 
alleges : 

"That  heretofore,  on  the  3d  day  of  September,  A.  D.  1903, 
Henry  C.  Brickman  was  in  the  employment  of  the  defend- 
ants above  named  as  an  engineer,  and  on  said  day  was  in 
charge  and  operating  a  locomotive  of  the  defendants,  draw- 
ing one  of  its  passenger  trains,  operated  over  the  line  of  the 
road  known  as  the  South  Carolina  and  Georgia  Railroad 
Extension  Company,  as  aforesaid,  between  Camden,  S.  C, 
and  Blacksburg,  in  the  county  of  York,  in  the  said  State. 

"That  heretofore,  on  the  3d  day  of  September,  A.  D. 
1903,  when  the  locomotive  and  cars,  so  operated  as  afore- 
said, reached  a  point  on  the  line  of  the  defendant's  road, 
on  a  trestle  constructed  over  Fishing  Creek,  in  the  county 
of  York,  the  said  trestle  gave  way,  and  the  locomotive  so 
operated  by  the  said  Henry  C.  Brickman,  together  with  the 
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coaches  attached  to  same,  were  precipitated  into  the  depth 
below,  and  in  consequence  thereof  the  said  Henry  C.  Brick- 
man  was  crushed  and  mangled  and  otherwise  injured,  that 
he  then  and  there  died  from  the  effects  thereof. 

"That  the  said  Henry  C.  Brickman  came  to  his  death  in 
the  manner  and  by  the  means  aforesaid,  caused  by  and 
through  the  negligent,  wanton,  wilful  and  reckless  acts  and 
conduct  of  the  defendants,  in  providing,  maintaining  and 
keeping  over  the  said  Fishing  Creek,  on  the  line  of  its  said 
road,  an  unsafe  and  defective  trestle,  in  that  the  timbers  in 
said  trestle  were  old,  rotten  and  decayed,  and  insufficient  to 
support  the  weight  of  the  said  locomotive  and  cars,  and  in 
consequence  thereof  the  same  were  precipitated  into  the  said 
creek,  thereby  causing  the  immediate  death  of  the  said  Henry 
C.  Brickman  as  aforesaid." 

The  defendants  denied  the  allegations  of  negligence  and 
wantonness. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$55,000. 

The  defendants  made  a  motion  for  a  new  trial.  Where- 
upon his  Honor,  the  presiding  Judge,  ordered  that  a  new 
trial  be  granted,  unless  the  plaintiff  remitted  $15,000  of  the 
verdict,  which  was  done. 

The  defendants  appealed  upon  exceptions  which  will  be  set 
out  in  the  report  of  the  case.  The  exceptions  will  be  con- 
sidered in  regular  order. 

First  exception:  There  are  several  reasons  why  this  excep- 
tion cannot  be  sustained.  The  testimony  was  responsive 
to  the  allegations  of  the  complaint  that  Henry  C.  Brickman 
"was  crushed  and  mangled."     The  action  was  tor 

1  punitive  as  well  as  compensatory  damages ;  therefore, 
the  testimony  was  relevant  for  the  purpose  of  show- 
ing the  surrounding  circumstances.  Pickens  v.  Ry,,  54  S. 
C,  498,  32  S.  E.,  567;  Young  v.  Tel  Co.,  65  S.  C,  93.  48 
S.  E.,  448;  Marsh  v.  Tel  Co,,  65  S.  C,  430,  43  S.  E..  953; 
Gosa  V.  Ry.,  67  S.  C.  347,  45  S.  E.,  810. 
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The  only  objection  urged  against  the  admissibility  of  the 
evidence  was  that  it  was  irrelevant;  other  sinrilar  testimony 
was  introduced  without  objection,  and  we  fail  to  see  wherein 
the  ruling  of  the  presiding  Judge  was  prejudicial  to  the 
appellants.  Hyland  v.  Tel  Co,,  70  S.  C,  ai5,  49  S.  E., 
879 ;  Providence  Machine  Co.  v.  Browning,  72  S.  C,  424. 

Second  exception:  This  exception  must  be  overruled  on 

the  ground  that  when  the  presiding  Judge  errs  in  stating 

the  issues  raised  by  the  pleadings,  it  is  incumbent  on  tiie 

parties  to  call  his  attention  to  such  error,  if  it  is  to 

2  be  made  the  basis  of  an  appeal.     IVestbury  v.  Sim- 
mons, 57  S.  C,  467,  36  S.  E.,  764;  Bryce  v.  Cayce, 

62  S.  C,  546,  40  S.  E.,  948;  Thompson  v.  Ins.  Co.,  63  S. 
C,  290;  41  S.  E.,  464;  State  v.  Still,  68  S.  C,  37,  46  S.  E., 
564;  Turner  v.  Lyles,  68  S.  C,  399,  48  S.  E.,  301. 

Thdrd  exception:  The  agreement  to  which  reference  was 
made  was  as  follow  > : 

"Messrs.  Legare  &  Holman  and  W.  B.  McCaw,  plaintiffs 

attorney?'. 

"Gentlemen :  While  we  do  not  admit  liability  in  the  above 

case,  under  the  allegations  set  forth  in  the  complaint  herein, 

nevertheless  the  defendants  are  willing  that  Mrs.  Brickman 

and  her  children  should  receive  actual  compensation 

3  on  account  of  the  death  of  Henry  C.  Brickman,  and 
to  this  end  hereby  consent,  that  a  jury  assess  the 

amount  of  such  compensation  to  be  awarded  the  plaintiff 
herein,  and  upon  the  trial  of  this  case  you  are  at  liberty  to 
read  this  communication  to  the  jury  after  each  party  has 
introduced  such  testimony  as  is  competent  and  relevant  to 
the  issues  raised  by  the  pleadings.  The  case  then  to  be 
argued  upon  the  evidence  as  to  punitive  damages  and  amount 
of  actual  damages — that  is  to  say,  that  the  question  of 
actual  damages  is  admitted,  except  as  to  the  amount  thereof. 
The  question  of  punitive  damages  is  not  admitted,  and  the 
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same  is  to  be  argued  before  the  jury  as  to  whether  or  not 
the  same  should  be  allowed. 

B.  L.  Abney, 
Geo.  W.  S.  Hart, 

C.  E.  Spencer, 
Per  Geo.  W.  S.  Hart, 

"Attorneys  for  Defendants,  Appellants." 

The  letter  was  formally  introduced  in  evidence  without 
abjection  and  the  presiding  Judge  did  not  undertake  to  con- 
strue it,  until  both  parties  had  introduced  their  testimony. 
As  the  agreement  was  embodied  in  a  written  instrument,  its 
construction  was  devolved  upon  the  presiding  Judge. 

Fourth  exception:  The  assignment  of  error  "(a)"  cannot 

be  sustained,  because  the  facts  tended  to  show  as  a  natuml 

consequence  that  there  was  injury  from  mental  an- 

4  guish  and  loss  of  companionship.    The  cases  of  Stro- 
ther  V.  R.  R.,  47  S.  C,  375,  26  S.  E.,  272;  Nohrden 

V.  Ry,,  59  S.  C,  37  S.  E.,  228,  and  Stuckey  v.  Ry.,  60  S. 

C,  237,  38  S.  E.,  416,  show  that  assignment  of  error  "(b)" 

must  be  overruled. 

Pifth  exception:  When  that  portion  of  the  charge  set  out 

in  the  exception  is  considered  in  connection  with  the 

5  other  part  of  the  charge,  it  will  be  seen  that  assign- 
ment of  error  "(a)"  is  not  well  taken. 

Assignment  of  error  "(b)"  cannot  be  sustained,  for  the 
reason  that  if  the  defendants  desired  a  ruling  in  the 

6  particular  mentioned,  they  should  have  presented  re- 
quests to  that  effect. 

Sixth  exception:  This  exception  is  disposed  of  by  what 
was  said  in  considering  the  fifth  exception. 
Seventh  exception:  We  can  discover  nothing  in  the  charge 
contained  in  this  exception  indicating  that  the  pre- 

7  siding  Judge  undertook  to  instruct  the  jury  as  to 
what  facts  would  constitute  wantonness,  or  that  he 

in  any  respect  trenched  upon  the  province  of  the  jury. 
Eighth  exception:  Section  2861  of  the  Code  of  Laws  is 
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as  follows :  "Whenever  the  death  of  a  person  shall  be  caused 

by  the  wrongful  act,  neglect  or  default  of  another,  and  the 

act,  neglect  or  default  is  such  as  would  if  death  had 

8  not  ensued,  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof, 

then,  and  in  every  such  case,  the  person  or  corporation  who 
would  have  been  liable,  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstanding  the  death 
of  the  person  injured,  although  the  death  shall  have  been 
caused  under  such  circumstances  as  make  the  killing  in  law  a 
felony." 

Section  3852  provides  that  every  such  action  shall  be 
brought  for  the  benefit  of  the  wife,  husband  or  child,  "and  in 
every  such  action  the  jury  may  give  such  damages  including 
exemplary  damages,  where  such  wrongful  act,  neglect  or 
default  was  the  result  of  recklessness,  wilfulness  or  malice, 
as  they  may  think  proportional  to  the  injury." 

Our  construction  of  the  statute  is  that  it  confers  the  right 
to  damages,  and  only  leaves  to  the  discretion  of  the  jury  the 
Offumnt  of  such  damages.  There  is  nothing  in  the  statute 
to  take  the  case  out  of  the  principle  announced  in  Beaudrot 
V.  Ry.,  69  S.  C,  160,  and  affirmed  in  Poulnot  v.  TeL  Co., 
69  S.  C,  545,  48  S.  E.,  622. 

Ninth  exception:  As  the  presiding  Judge  was  not  requested 
to  rule,  and  in  fact  made  no  ruling  on  the  question, 

9  it  is  not  properly  before  the  Court  for  considera- 
tion. 

Tenth  exception:  The  cases  cited,  in  considering  the  fourth 
exception,  show  that  the  charge  was  too  favorable  to  the 
defendants  and  that  they,  therefore,  have  no  cause  to  com- 
plain. 

Eleventh  exception:  We  deem  it  unnecessary  to  dte  autho- 
rities to  sustain  the  proposition  that  this  Court  cannot 

10  consider  an  exception  assigning  error  that  the  dam- 
ages were  excessive. 

Tweltfh  exception:  The  assignments  of  error  in  this  ex- 
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ception  have  either  been  disposed  of,  in  considering 

11  the  other  exceptions,  or  are  immaterial  or  untenable 
for  the  reasons  stated  in  the  order  granting  a  new  trial 
nisi,  which  was  as  follows: 

"A  motion  was  made  before  me  only  to  reduce  the  ver- 
dict, on  the  ground  that  the  amount  found  was  excessive; 
not  a  single  exception  was  noted  during  the  trial,  and  during 
argument  to  reduce  verdict,  counsel  conceded  that  they  did 
not  have  a  single  complaint  to  make,  as  to  any  errors  of  law 
committed  during  the  trial. 

**The  testimony  in  the  case  showed  that  Brickman  was 
forty  years  of  age;  that  he  was  an  engineer  in  good  stand- 
ing; that  he  was  earning  from  $140  to  $170  per  month ;  that 
his  expectancy  of  life  was  over  twenty-eight  years;  that  he 
was  a  good  devoted  husband  and  father;  that  he  was  running 
his  engine  on  a  passenger  train  on  defendant's  road  on  Sep- 
tember 3d,  1903,  when  the  trestle  over  Fishing  Creek  gave 
away  ffom  some  cause  and  precipitated  the  engine  and  cars 
in  the  creek,  quite  a  distance,  killing  Brickman  and  several 
others  who  were  on  the  train  as  passengers  and  train  crew, 
five  I  believe  in  number,  and  injuring  some  twenty  persons 
or  more.  The  testimony  further  showed  that  said  trestle 
was  old  and  in  a  dilapidated  condition,  that  it  was  built  in 
1887  out  of  old-field  pines,  and  had  been  only  partially  re- 
newed from  time  to  time,  and  the  officers  and  servants  whose 
duty  it  was  to  keep  the  same  in  repair,  had  knowledge  of  the 
fact  that  it  was  not  in  a  fit  condition  to  be  traveled  over,  and 
the  timbers  exhibited  during  the  trial  were  rotten  through 
and  through. 

"Another  significant  fact  was  that  the  servants  of  the  de- 
fendants burned  up  all  the  timbers  of  the  wrecked  trestle 
as  soon  as  they  could,  and  it  was  due  to  Mr.  Wylie.  who 
had  a  son  in  the  wreck,  that  any  timber  was  saved  to  be 
exhibited  in  Court. 

"The  whole  details  of  the  wreck  were  extremely  harrow- 
ing. In  awarding  actual  damages  the  rule  has  been  laid 
down  by  our  Supreme  Court,  that  the  jury  can  award  such 
21—74 
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compensatory  damages  as  they  see  proper  under  the  testi- 
mony proportionate  to  the  injury  sustained  and  take  into 
consideration  the  earning  capacity  of  the  party  injured,  the 
loss  of  companionship  and  society  of  a  husband  and  father, 
and  any  other  injury  sustained  by  them.  Now  the  jury  had 
before  them  the  earning  capacity  of  Brickman ;  it  cannot  be 
calculated  in  dollars  and  cents  what  his  companionship  and 
society  were  worth  to  his  wife  and  children,  or  what  inju- 
ries they  sustained  from  his  untimely  taking  off. 

"Now,  was  there  any  wantonness  on  the  part  of  the  de- 
fendants? Under  the  fact  as  proven  and  under  our  deci- 
sions there  was  *a  conscious  failure  to  observe  due  care.' 
It  was  their  duty  to  keep  the  roadbed  in  reasonably  safe 
repair.  If  they  had  knowledge  that  this  trestle  was  not  in 
a  safe  condition,  and  they  disregarded  this  and  failed  to  do 
their  duty  and  repair  the  same,  it  was  a  wilful,  wanton  and 
high-handed  disregard  of  the  rights  and  safety  of  the  public 
and  of  the  train  crew  who  had  to  run  over  this  tr^tle  not 
to  see  that  the  same  was  put  in  proper  repair,  and  made 
reasonably  safe,  and  for  this  reason  the  jury  were  justified 
in  awarding  exemplary  or  punitive  damages. 

"If  this  action  had  been.that  of  a  passenger  who  was  killed 
that  day,  I  would  not  reduce  the  verdict,  for  I  regard  it  as 
a  reckless  disregard  of  the  rights  of  the  public,  but  as  the 
deceased  was  consciously  engaged  in  a  hazardous  business, 
and  one  that  he  knew  that  he  could  not  reasonably  expect 
to  follow  all  of  his  expectancy  or  until  he  was  an  old  man, 
and  taking  into  consideration  the  expenses  of  living,  and 
also  taking  into  consideration  the  present  value  of  money 
as  compared  to  his  future  yearly  earnings,  I  have  concluded 
to  reduce  the  verdict  as  I  think  it  under  all  the  circumstances 
of  this  case  somewhat  excessive." 

Upon  the  settlement  of  the  case  for  hearing  on  appeal, 
the  presiding  Judge  thus  explains  the  admissions  of  counsel : 
"As  to  statement  n^de  by  counsel  on  motion  for  new  trial 
nisi,  as  to  having  no  complaint  to  make  as  to  any  errors  of 
law  committed  by  the  Judge,  I  understand  that  was  for  the 
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purpose  of  the  motion  then  before  the  Court,  to  wit:  to 
reduce  the  verdict,  and  concession  was  made  by  counsel  as 
then  advised ;  that  this  statement  was  not  intended  by  coun- 
sel to  waive  any  rights  they  may  have  upon  fuller  investi- 
gation of  record,  and  upon  reflection  later,  and  was  not 
intended  to  waive  their  right  to  appeal  from  any  order  made, 
or  from  any  ruling  during  the  trial,  or  charge  of  the  Judge." 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

Per  Curiam.  After  careful  consideration  of  the  petition 
herein,  the  Court  is  unable  to  discover  that  any  ma- 

12  terial  question  either  of  law  or  fact  has  been  over- 
looked or  disregarded. 

It  is,  therefore,  ordered,  that  the  petition  (for  rehearing) 
be  dismissed,  and  that  the  order  heretofore  granted  staying 
the  remittitur  be  revoked. 


GAFFNEY  v.  WOOD. 

1.  Dbedb — Damages — Rents — Raiiaoaim. — Upon  the  construction  that  a 
deed  conveying  to  a  railroad  corporation  certain  lands  "forever  for 
railroad  and  depot  purposes,"  carries  the  fee  and  right  of  possession 
to  the  corporation,  and  that  leasing  parts  of  such  lands  as  are  not 
now  used  by  the  corporation  to  others,  who  erected  thereon  buildings 
and  used  than  for  o^er  purposes,  was  a  breach  of  the  condition 
running  with  the  land,  the  lessees  are  not  liable  to  original  grantors 
for  rental  value,  but  for  such  damages  as  naturally  and  proximately 
result  from  the  breach,  and  the  measure  is  ordinarily  the  amount 
which  the  adjacent  lands  of  grantor  would  have  been  increased  in 
value  if  contract  had  been  complied  with. 

i2.  Com. — In  an  action  to  declare  breach  of  a  covenant  running  with 
land  and  for  injunction,  holding  by  trial  Judge  that  one  defendant 
should  pay  costs,  affirmed,  except  that  the  order  is  limited  to  costs 
accrued  to  its  date  and  that  it  should  not  include  costs  thereafter 
accrued  in  litigation  between  other  parties  to  the  suit  in  which  this 
defendant  was  not  interested. 
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Before  Aldrich,  J.,  Cherokee,  January,  1903;  Purdy, 
J.,  March,  1905,  and  Townsend,  J.,  June,  1905.     Modified. 

Action  by  Jno.  M.  Gaffney  et  al.  against  A.  N.  Wood 
et  al.  From  the  Circuit  decrees  the  defendants,  A.  N.  Wood, 
W.  O.  Lipscomb,  Smith  Hardware  Co.,  as  a  partnership 
and  as  a  corporation,  W.  H.  Smith,  J.  A.  Carroll,  W.  C. 
Carpenter,  T.  G.  McCraw,  Carroll  &  Carpenter,  Wood  & 
Lipscomb  and  Railway  Companies,  appeal. 

Messrs,  Butler  &  Osborne  and  /.  C.  Jeffries,  for  appel- 
lants other  than  railway  companies,  cite :  Appellants  are  not 
liable  for  rental  value:  42  S.  C,  528;  23  Ency.,  2  ed.,  699; 
Code  1902,  2447. 

Mr.  C.  P.  Sanders,  for  railway  companies,  appellants, 
cite :  Proceeding  with  reference  without  objection  on  part  of 
respondents  waives  right  to  claim  liability  of  rents  against 
these  appellants:  32  S.  C,  317;  2  Rich.,  10;  31  S.  C,  427; 
50  S.  C,  397;  51  S.  C,  317. 

Messrs.  N.  W.  Hardin,  Hart  &  BeU,  Hall  &  Willis  and 
Stanyarne  Wilson,  contra.  Mr.  Hardin  cites :  Use  of  land 
other  than  for  railroad  purposes  was  for  benefit  of  grantors: 
60  S.  C,  390;  31  N.  J.  L.,  429;  Sed.  &  Wait,  on  Trail  of 
Title  to  Land,  sees.  80,  134;  104  Mass.,  116.  Record  of 
deed  gave  notice  to  defendants  of  their  liability:  52  S.  C, 
224 ;  34  S.  C,  559 ;  53  S.  C,  31.  Defendants  are  liable  for 
rental  value:  60  S.  C,  390;  16  S.  C,  470;  2  Strob.  Eq., 
160 ;  42  S.  C,  536 ;  Adams  on  Eject.,  4  ed.,  459.  And  until 
day  of  trial:  1  Mill.,  137 ;  Sed.  &  Wait.  T.  T.  to  Land,  sec 
664. 

STATEMENT  OF  FACTS. 

Tliis  action  was  begun  on  December  30th,  1901,  by 
John  M.  Gaffney,  Joseph  W.  Gaffney,  L.  Victor  Gaffney 
and  J.  F.  Gaffney,  plaintiffs  against  (1)  Air  Line  Railroad 
Company  in  South  Carolina,  the  Atlanta  and  Richmond 
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Air  Line  Railway  Company,  the  Atlanta  and  Charlotte 
Air  Line  Railway  Company,  the  Richmond  and  Danville 
Railway  Company,  the  Southern  Railway  Company;  (S) 
A.  N.  Wood,  Wm.  Phillips,  J.  C.  Lipscomb  and  W.  O. 
Lipscomb,  partners  doing  business  as  J.  C.  Lipscomb  & 
Bro.;  W.  H.  Smith,  J.  A.  Carroll  and  W.  C.  Carpenter, 
partners  heretofore  doing  business  as  the  Smith  Hardware 
Company^  Smith  Hardware  Company;  J.  A.  Carroll  and 
W.  C.  Carpenter,  partners  doing  business  under  the  fiim 
name  of  Carroll  &  Carpenter;  J.  A.  Carroll  and  Fred.  G. 
Stacy,  partners  heretofore  doing  business  as  Carroll  &  Stacy ; 
the  National  Bank  of  Gaffney;  (3)  J.  J.  Scruggs,  Elizabeth 
Scruggs  Davis,  Maggie  Scruggs,  Nettie  Montgomery,  the 
devisees  or  heirs  of  J.  M.  Mills,  deceased,  names,  ages  and 
residences  to  the  plaintiffs  unknown;  Jno.  Mills,  C.  C.  P. 
Henderson,  T.  E.  Gaffney,  W.  W.  Gaffney,  Bessie  V.  ToUe- 
son,  Paul  V.  Gaffney,  L.  Victoria  Gaffney,  H.  L-  Spears, 
Lois  Spears,  A.  V.  Montgomery,  M.  J.  Robinson,  A.  E. 
Johnson,  J.  E.  Gaines,  H.  M.  Gaffney,  James  J.  Gaffney, 
S.  A.  Nance,  L.  D.  Wilkins,  J.  H.  Gaffney,  Clarence  Gaff- 
ney, Mildred  Drake,  Russell  Gaffney,  Dudley  Gaffney,  Lo- 
gan Gaffney,  Emma  Gaffney,  R.  M.  Gaffney,  Sue  Litton, 
Eugenia  Martin,  Rosa  Gaffney ;  the  children  of  J.  P.  Gaff- 
ney, names  and  ages  to  the  plaintiffs  unknown ;  the  devisees 
or  heirs  of  J.  E.  Gaffney,  deceased,  names,  ages  and  resi- 
dences to  the  plaintiffs  unknown;  Frank  B.  Gaffney,  Jane 
Moore,  Elizabeth  Sarratt,  Junius  Gaffney,  Ella  Sanders, 
S.  S.  Gaffney,  Marcus  L.  Gaffney,  Ida  Gaffney,  Mira  A. 
Gaffney,  Messinia  Gaffney,  Chas.  H.  Gaffney,  J.  Adolphus 
Gaffney,  Mary  Ellen  Little,  Elizabeth  Ross,  Wm.  S.  Gaff- 
ney, E^ta  Ross,  Helen  Bryant,  Lou  Haas,  Clara  Hames, 
J.  S.  Northey,  Edna  Northey,  Almon  Northey,  Leona  Nor- 
they,  Clyde  Northey,  Minnie  Northey,  Robert  Northey,  Jo- 
seph Northey,  Pearl  Northey,  Virgie  Northey,  Frank  Nor- 
tfiey,  Daisy  Northey  and  Samuel  Jeffries;  and  (4)  T.  G. 
McCraw,  L.  G.  Byars,  E.  C.  Byars,  Bessie  Sparks  and  Jno. 
W.  Gaffney,  defendants. 
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Of  these,  A.  N.  Wood,  W.  O.  Lipscomb,  Smith  Hardware 
Company,  both  as  a  partnership  and  as  a  corporation ;  W.  KL 
Smith,  J.  A.  Carroll,  W.  C.  Carpenter,  T.  G.  McCraw,  and 
the  firm  of  Carroll  &  Carpenter,  and  Wood  &  Lipscomb, 
Southern  Railway  Company  and  the  Atlanta  an,d  Charlotte 
Air  Line  Railway  Company,  are  appellants.  Wm.  Phillips 
has  paid  the  amount  adjudged  against  him.  The  complaint 
was  dismissed  as  to  the  National  Bank  of  GaflFney,  Carroll 
&  Stacy,  partnership,  and  L.  C.  Byars,  E.  C.  Byars  and 
Bessie  Sparks.  The  remaining  defendants,  except  the  rail- 
road companies,  are  in  interest  with  the  plaintiffs,  and  are 
respondents. 

Michael  Gaffney  died  testate  in  1851,  seized  and  possessed 
of  the  lands  mentioned  in  the  complaint  with  other  con- 
tiguous lands,  which  he  devised  to  his  wife  for  life  with 
remainder  to  his  children. 

On  July  30,  1870,  the  executors  of  Michael  Gaffney,  de- 
ceased, and  Mary  Gaffney,  the  wife  and  life  tenant,  executed 
a  deed  to  the  Atlanta  and  Richmond  Air  Line  Railway  Com- 
pany, its  successors  and  assigns,  "for  railway  purposes  for- 
ever in  fee  simple,"  a  strip  of  land  two  himdred  feet  wide 
running  through  the  tract  formerly  belonging  to  the  estate 
of  Michael  Gaffney,  in  consideration  of  five  dollars  and  the 
benefit  and  advantage  accruing  by  the  construction  of  the 
said  railroad.  The  track  of  said  railway  company  was  con- 
structed through  the  center  of  the  strip  in  1872.  On  July 
18,  1873,  the  said  life  tenant  and  remaindermen  executed  a 
deed  to  the  said  railway  company,  its  successors  and  assigns, 
"forev^er,  for  railroad  and  depot  purposes,"  conveying  a  tract 
containing  five  and  one-half  acres  lying  on  the  north  side 
of  said  railroad  track,  overlapping  and  including  the  north- 
ern half  of  the  strip  of  land  conveyed  in  1870  for  about 
eight  hundred  feet.  The  recited  consideration  was  "five 
hundred  dollars  and  the  benefit  which  we  expect  to  derive 
from  the  location  of  a  depot  on  said  land."  The  depot  at 
Gaffney,  S.  C,  was  located  and  built  upon  this  tract. 

Subsequently,  under  leases  from  the  grantee  railway  corn- 
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pany  or  successors  in  interest,  some  of  the  defendants,  J.  C. 
Lipscomb  &  Bro.,  the  Smith  Hardware  Company,  a  part- 
nership, the  Smith  Hardware  Company,  a  corporation,  Car- 
roll &  Carpenter  and  T.  G.  McCraw  occupied  portions  of 
said  premises,  erecting  thereon  certain  buildings  which  they 
used  for  storage  or  mercantile  purposes  for  a  number  of 
years. 

The  plaintiffs  representing  the  grantors  in  said  deed  claim- 
ing an  interest  in  the  premises  by  reason  of  the  restrictions 
on  the  use  contained  in  said  deed  and  contending  that  the 
occupancy  of  part  of  the  premises  was  in  breach  of  contract 
and  limitations,  brought  this  action  for  relief,  praying  that 
all  the  lands  described  above  not  necessary  for  railroad  pur- 
poses be  sold  and  the  proceeds  paid  to  the  parties  in  interest ; 
that  the  defendants  occupying  said  premises  be  restrained 
from  interfering  with  the  buildings  except  such  as  are  being 
used  for  railroad  purposes  and  for  an  accounting  for  the 
rental  value  of  the  premises  so  occupied,  and  in  default  of 
such  accounting  for  judgment  against  the  defendant  rail- 
way companies  for  fifteen  thousand  dollars  as  the  aggregate 
of  the  rental  value  of  said  lands. 

After  the  pleadings  were  in  by  a  consent  order  signed 
by  Judge  Gage,  it  was  referred,  May,  190B,  to  G.  W.  Speer 
as  referee  "to  take  the  testimony  in  the  above  stated  case 
upon  tfie  questions  of  title  and  rights  of  plaintiffs  and  of 
defendants,  or  either  of  them,  to  the  land  described  in  the 
complaint  and  upon  the  question  whether  plaintiffs  are  enti- 
tled to  recover  same  of  defendants  or  either  of  them."  The 
order  further  providing  that  "all  questions  arising  or  grow- 
ing out  of  the  case  except  the  questions  of  title  aforesaid 
and  the  right  of  plaintiff  to  recover  the  land  or  any  right 
therein,  be  reserved  without  prejudice  to  either  party  until 
after  the  questions  of  title  and  right  of  the  plaintiffs  in  the 
land  is  determined." 

Judge  Aldrich  heard  the  cause  upon  the  report  of  the 
referee  and  on  January  15,  1903,  filed  his  decree,  holding 
in  brief : 


Digitized  by  VjOOQIC 


828  Gaffney  V,  Wood. 


Statement  of  Facts.  [74   S.    C. 


That  the  railway  ccwnpany  had  a  right  to  buy  the  lands  in 
question  and  took  no  more  than  was  necessary  for  the  pur- 
poses; that  the  land  was  deeded  to  the  railway  company  in 
fee  simple  forever  for  railroad  and  depot  purposes;  that 
plaintiffs  were  not  entitled  to  recover  any  portion  of  the  land 
or  its  possession  or  the  buildings  thereon,  but  that  the  defend- 
ant occupants  were  entitled  to  the  buildings  erected  by  them 
under  license  by  the  railway  company  and  could  remove 
them;  that  the  defendants  had  not  injured  the  land;  that  the 
railway  company  had  no  power  to  use  or  lease  any  part 
of  said  premises  for  other  than  railroad  or  depot  purposes; 
that  the  occupancy. of  them-  by  defendants  was  unlawful; 
that  defendant  railway  companies  be  enjoined  from  permit- 
ting the  use  and  the  defendant  occupants  from  using  said 
premises  for  other  than  railroad  and  depot  purposes,  and 
that  said  buildings  be  removed;  that  the  plaintiffs  recover 
of  the  defendant  occupants  "the  rental  value  of  the  land  (the 
ground  rent)  occupied  by  them;  that  it  be  referred  to  a 
special  referee  to  take  testimony  and  report  as  to  the  amounts 
due  as  rent  by  the  defendants ;"  that  in  all  other  respects  the 
complaint  be  dismissed  and  that  the  Southern  Railway  Com- 
pany pay  the  costs  of  the  action.  The  special  referee,  W.  W. 
Lewis,  took  testimony  under  this  order  and  reported  as  to 
the  amounts  of  the  rental  value,  construing  Judge  Aldrich's 
order  as  requiring  defendants  to  pay  the  fair  rental  value 
of  the  lands  for  the  uses  and  purposes  to  which  they  have 
put  the  premises  during  the  period  of  their  occupancy.  Judge 
Purdy  by  his  decree  of  March  25,  1905,  overruled  the  excep- 
tions of  defendant  occupants  to  the  report,  concurred  with 
the  referee  in  his  construction  of  the  order  of  Judge  Aldrich, 
but  referred  it  again  to  the  referee  to  take  testimony  and 
report  the  respective  periods  of  occupancy  by  the  several 
defendants,  computing  the  rental  value  from  a  period  of  six 
years  before  the  commencement  of  the  action  up  to  the  date 
of  the  termination  of  the  respective  occupancies.  The  ref- 
eree made  his  second  report  finding  that  the  parties  ceased 
to  occupy  the  premises  as  follows:  Wood  and  Lipscomb, 
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March  SI,  1903;  Smith  Hardware  Company,  March  21, 
1903 ;  Carroll  &  Carpenter,  March  1,  1903 ;  T.  G.  McCraw, 
December  31,  1901;  and  accordingly  reported  that  Wood 
and  Lipscomb  should  account  for  rental  value  for  a  period 
of  seven  and  one-sixth  years,  at  $185.83  per  year,  or  $1,- 
325.83;  that  the  Smith  Hardware  Company  partnership 
should  account  for  rental  value  for  four  years,  at  $125  per 
year,  or  $600;  that  Smith  Hardware  Company  corporation 
should  account  for  rental  value  for  three  and  one-sixth  years, 
at  $125  per  year,  making  $395.83 ;  that  Carroll  &  Carpenter 
should  account  for  rental  value  for  seven  and  one-sixth 
years,  at  $60  per  year,  making  $430 ;  and  by  his  report  first 
filed,  the  referee  found  that  T.  G.  McCraw  should  account 
for  rental  value  for  six  years,  at  $12  per  year,  making  $72. 

Judge  Townsend  by  his  decree  of  June  3,  1905,  over- 
ruled exceptions,  confirmed  the  report  of  the  referee  and 
gave  judgment  accordingly. 

The  plaintiffs  and  those  defendants  in  like  interests  with 
them  have  taken  no  exception  to  any  of  the  decrees  men- 
tioned. 

May  4,  1906.  Mr.  Justice  Jones,  after  the  foregoing 
statement  of  facts,  delivered  the  opinion  of  the  Court. 

The  defendant  occupants,  represented  by  Messrs.  Butler 
&  Osborne  and  J.  C.  Jeffries,  appeal  from  the  orders  of 
Judges  Aldrich,  Purdy  and  Townsend  on  numerous  excep- 
tions. These  exceptions  will  not  be  noticed  in  detail,  as  in 
our  view  they  are  controlled  by  the  question  whether  Judge 
Aldrich  erred  in  adjudging  defendant  occupants  liable  for 
"the  rental  value  (ground  rent)  of  the  premises  occupied 
by  them."  If  Judge  Aldrich  was  right  in  this,  then  we 
think  his  order  was  properly  construed  by  the  referee  and 
Judges  Purdy  and  Townsend,  and  that  their  rulings  and 
conclusions  were  in  accordance  with  the  principles  of  that 
decree,  which  they  had  no  right  to  review. 

The  vital  question,  then,  is  presented  by  appellants'  sec- 
ond exception  to  the  decree  of  Judge  Aldrich  charging  error. 
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"In  holding  that  these  defendants  were  liable  to  plaintiffs 

and  those  in  interest  with  them  in  any  way  whatever,  and 

especially  for  rental  value,  the  pleadings  and  evi- 

1  dence  showing  that  the  land  so  occupied  had  been 
deeded  in  fee  simple  to  the  railroad  company  for 
'railroad  and  depot  purposes,'  and  that  the  fee  in  said  land 
was  in  the  railroad  company,  leaving  no  interest  whatever  in 
plaintiffs  and  their  grantors,  save  only  the  right  to  prevent  a 
use  different  from  that  mentioned  in  said  deed ;  tJiat  the  pro- 
vision *for  railroad  and  depot  purposes*  contained  in  said 
deeds  was  nothing  more  than  a  covenant  running  with  the 
land,  or  a  condition  subsequent,  and  his  Honor  should  have 
so  held,  and  should  have  held  that  a  breach  thereof  by  the 
railroad  company  by  allowing  defendants  to  use  said  lands 
for  other  than  Vailroad  and  depot  purposes/  would  not 
entitle  the  plaintiffs  to  recover  rents  or  rental  value  from 
these  defendants,  but  at  most  would  only  entitle  plaintiffs  to 
enjoin  such  use,  and  bring  an  action  for  damages  for  a  breach 
of  such  covenant  against  the  railroad  company." 

The  restrictions  on  the  use  of  the  premises  to  "railroad  and 
depot  purposes,"  if  effective,  must  be  construed  either  as  a 
condition  subsequent  involving  forfeiture  of  the  fee  on 
breach  of  the  condition,  or  as  a  covenant  running  with  the 
land  for  breach,  of  which  parties  interested  may  recover 
damages  in  an  action  at  law  or  may  enjoin  such  breach  in 
equity,  and  then  recover  such  damages  as  Court  may 
properly  award. 

The  effect  of  the  decision  of  the  Circuit  Court  was  not  to 
treat  the  use  of  the  premises  for  other  than  railroad  purposes 
as  the  breach  of  a  condition  subsequent,  but  as  the  breach  of 
a  covenant  running  with  the  land,  binding  upon  the  grantee 
by  the  acceptance  of  the  deed  and  the  premises  so  conveyed. 
The  Circuit  Court  held  the  fee  and  right  of  possession  to 
remain  in  the  railway  company,  and  this  conclusion  is  not 
excepted  to  by  any  one,  and  is,  therefore,  the  law  of  the  case. 
This  utterly  destroys  any  basis  for  holding  defendants  liable 
to  pay  plaintiffs  the  rental  value  of  the  lots  occupied  by  them, 
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as  the  claim  for  rents  and  profits  or  rental  value  depend  upon 
the  claimant's  right  to  the  fee  or  possession  of  the  land.  The 
present  case  is  distinguishable  from  the  case  of  Ragsdale 
V.  Ry.,  60  S.  C,  381,  38  S.  E.,  609,  as  that  was  an  action 
for  danmges  by  the  owner  of  the  fee  against  parties  using 
the  property  in  violation  of  his  rights  as  such  owner.  The 
rental  value  of  the  premises  occupied  cannot  be  treated  as 
the  measure  of  damages  that  should  be  awarded  plaintiffs. 
Such  restrictive  agreements  as  to  the  use  of  property  by  some 
Courts  are  treated  as  equitable  easements,  by  other  Courts 
as  equities  simply.  As  indicated  by  the  recitals  in  the  deeds 
there  is  little  doubt  that  the  grantors  in  said  deeds  intended 
the  restriction  on  the  use  of  the  premises  conveyed  as  a 
benefit  to  the  remainder  of  the  lands  held  by  them.  In 
such  cases  in  an  action  for  the  breach  of  the  covenant, 
the  damages  should  be  such  injury  as  naturally  and  proxi-: 
mately  resulted  from  the  breach,  and  the  measure  of  such 
damages  is  ordinarily  the  amount  which  the  adjacent  lands 
of  plaintiff  would  have  been  increased  in  value  if  the  con- 
tract had  been  complied  with.  Louisville  &c  R.  R,  Co.  v. 
Neafus,  &3  Ky.,  54;  Mobile  &  Montgomery  Ry,  Co.  v.  Gil- 
mer, 85  Ala.,  436.  But  the  plaintiffs,  neither  in  their  com^ 
plaint  nor  evidence,  seek  any  such  damages,  but  throughout 
have  sought  to  recover  rental  value  of  the  premises  occupied, 
which  theory  as  already  shown  cannot  be  maintained.  At 
most,  the  evidence  shows  merely  nominal  damages  involved 
in  the  breach  of  contract. 

This  conclusion  makes  it  necessary  to  reverse  the  decree 
of  Judge  Aldrich  in  so  far  as  it  made  the  defendant  occu- 
pants account  for  the  rental  value  of  the  lots  respectively 
occupied  by  them  and  as  a  necessary  consequence  to  reverse 
the  subsequent  orders  of  Judgpes  Purdy  and  Townsend  based 
thereon  and  carrying  the  same  into  effect. 

The  defendant  railway  companies  except  only  to  the  de- 
cree of  Judge  Aldrich,  making  them  liable  for  the  costs  of 
the  action,  contending  that  if  liable  for  costs  at  all  they 
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should  not  be  held  liable  for  the  costs  which  accrued 
2  after  the  decree  of  Judge  Aldrich  and  in  the  litiga- 
tion between  plaintiffs  and  defendant  occupants  as  to 
the  matter  of  rents.  We  will  not  disturb  the  order  of  Judge 
Aldrich  in  so  far  as  it  makes  defendant  railway  company 
liable  for  the  costs  of  the  action  up  to  the  filing  of  the  decree, 
but  do  not  think  it  just  to  make  the  defendant  railway  com- 
pany chargeable  for  any  costs  which  have  accrued  since  the 
filing  of  the  decree  in  the  litigation  between  plaintiff  and 
defendant  occupants  over  the  matter  of  rents,  and  in  this 
respect  we  also  modify  the  decree  of  Judge  Aldrich. 

It  is  the  judgment  of  this  Court,  that  the  decree  of  Judge 
Aldrich  herein  be  modified  in  the  particulars  stated  in  this 
opinion,  but  that  it  be  affirmed  in  all  other  respects,  and 
further,  that  the  orders  of  Judges  Purdy  and  Townsend  be 
.reversed. 


FRANKLIN  v.  ATLANTA  &  CHAREDTTE  AIR  LINE  RAILWAY 

CO. 

1.  Lessor  and  Lessee. — ^A  Railroad  corporation  having  obtained  a  char- 
ter from  the  State  is  liable  to  a  passenger  for  damages  caused  by 
indignities  suffered  from  a  fellow-passenger  on  cars  operated  on  sudi 
road  by  a  lessee  company. 

Pennington  v.  By,  Co,,  35  S.  C,  439,  overruled, 

2,  EvTOENCE — Records — ^Writings — Memoranda. — A  hospital  record 
made  by  a  witness  of  diagnosis  of  a  patient's  ailments  when  received 
in  the  hospital  is  not  admissible  as  record  evidence  unless  the  party 
offering  the  record  explain  the  presence  of  entries  which  the  wit- 
ness says  he  did  not  make,  and  does  not  know  about,  and 
which  were  made  after  completion  of  record,  but  the  witness 
may  testify  from  the  record  as  to  the  statements  made  to 
him  by  the  patient  and  to  his  diagnosis,  when  he  testifies  he  made  the 
entries  at  the  time,  and  if  not  true  he  would  not  have  made  them, 
although  he  is  unable  to  remember  the  facts  outside  of  the  record 
after  refreshing  his  memory,  but  diagnosis  of  any  other  physician  of 
the  hospital  by  witness  would  be  hearsay. 
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Mr.  Chief  Justice  Pope  and  Mr.  Justice  Gary  dwent  qm  to  the  latter 
cUmses, 

S.  Charge. — After  stating  issues  to  jury  raised  by  pleadings  it  is  not 
error  to  say  to  them,  you  take  the  pleadings  in  the  room  with  you, 
examine  tiiem,  and  see  for  yoursdves  what  issues  they  raise. 

4.  Passekoers. — A  Carrier  is  bound  to  exercise  as  high  a  degree  of  care 
to  protect  a  passenger  from  the  wrongs  or  injuries  of  a  fdlow- 
passenger  as  it  is  to  observe  in  order  to  protect  all  of  the  passengers 
from  injury  arising  from  the  faulty  construction  of  the  railroad 
track  or  the  faulty  movements  of  its  trains,  orUy  as  against  those 
passengers  from  which  it  has  reason  or  notice  to  anticipate  improper 
conduct 
Mr.  Chief  Justice  Pope  diisente. 


Before  Klugh,  J.,  Greenville,  March  Term,  1904.  Re^ 
versed. 

Action  by  Suda  L.  Franklin  and  Howard  H.  Franklin 
agfainst  Atlanta  and  Charlotte  Air  Line  Railway  Co.  From 
judgment  for  plaintiffs,  defendant  appeals. 

Messrs,  W,  A.  Henderson  and  T.  P.  Cothrcm,  for  appel- 
lant. Mr.  Cothram  cites :  Lessor  railroad  is  not  liable  for 
injury  to  passengers  by  lessee  road:  63  S.  C,  570;  60  S.  C, 
209,  390;  61  S.  C,  335;  65  S.  C,  97;  59  S.  C,  544;  35 
S.  C,  439;  147  U.  S.,  101;  37  S.  C,  380;  65  S.  C,  338; 
23  Ency.,  2  ed.,  785;  54  S.  C,  505;  62  S.  C,  335;  65  S. 
C,  97,  437;  67  S.  C,  358.  As  to  exclusion  of  hospital 
record:  2  Jones  Ev.,  sees.  323,  324;  Green.  Ev.,  sec  116. 
Could  the  witness  state  from  hospital  record  entries  made 
by  him?  41  S.  C,  149 ;  Green,  on  Ev.,  sec.  436 ;  14  S.  C, 
450;  2  N.  &  McC,  331;  Green,  on  Ev.,  16  ed.,  sees.  439a, 
439b;  1  Mill,  373,  423;  66  Am.  Dec.,  714;  7  Sup.  Q.  R., 
173;  51  Fed.  R.,  889;  9  Wall.,  680;  1  Rich.,  234;  113  U. 
S.,  656;  5  How.,  294;  38  S.  E.  R.,  908;  14  S.  E.  R.,  752; 
164  U.  S.,  100;  74  Am.  Dec,  547;  30  Am.  Dec,  137;  10 
N.  Y.,  96;  29  N.  Y.,  348;  15  N.  Y.,  485;  35  Vt.,  196;  9 
Hun.,  347 ;  42  Vt.,  206 ;  1  Keyes,  367 ;  150  N.  Y.,  365.  Jury 
should  not  be  required  to  read  the  pleadings  to  ascertain 
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issues:  15  S.  C,  200;  24  Ency.,  2  ed.,  552;  3  Wash.,  34; 
69  Ala.,  332;  46  S.  C,  104.  Duty  of  carrier  to  protect 
passenger  from  injuries  from  fellotjty passengers:  93  N.  W., 
127;  16  L.  R.  A.,  630;  105  U.  S.,  252;  140  Mo.,  683;  Ray 
Neg.,  133,  134;  Webb  Pollock  Torts,  45,  46;  47  L.  R.  A., 
123;  Tetter.  Car.,  sec.  98;  53  Miss.,  200;  4  Elliott  v.  R.  R., 
sec.  1629;  6  Cyc,  602;  5  Ency.,  2  ed.,  553;  93  Va.,  44; 
2  A.  &  Eng.  R.  Cas.,  441;  87  Mo.,  417;  32  L.  R.  A.,  794; 
67  Miss.,  376;  38  L.  R.  A.,  431;  8  A.  N.  C,  92,  9;  30 
S.  C,  218. 

Messrs.  Johnstone  &  Welch  and  Haynesmorth  &  Parker, 
contra.  Messrs.  Johnstone  &  Welch  cite:  Lessor  railroad 
is  liable:  25  S.  C,  222;  28  S.  C,  401;  43  S.  C,  197;  17 
Wall.,  450.  That  the  injury  iva^  caused  by  lessee  railroad 
if  offered  in  mitigation  of  damages  should  be  pleaded 
85  N.  W.  R.,  621;  69  Am.  Dec,  696;  2«  N.  Y.  Sup.,  781 
61  Pac,  21;  69  S.  C,  1.  Admissibility  of  hospital  record 
Code  1902,  2900,  2901 ;  63  S.  C,  70.  As  to  liabUity  of  a 
railroad  for  injury  by  one  passenger  to  another:  63  L.  R. 
A.,  634.  A  written  memorandum  may  be  used  to  refresh 
men%ory  of  witness,  but  is  itself  not  admissible  as  evidence: 
14  Cal.,  144;  31  Pac,  561;  41  N.  W.  R.,  1043;  40  N.  H., 
47;  1  Barb.,  526;  5  Rich.,  495;  41  S.  C,  149;  63  S.  C, 
559;  21  Fla.,  555.  Defendant  must  explain  alteration  in 
instrument:  9  Ency.,  2  ed.,  925 ;  132  Mass.,  477 ;  2  Tay.  on 
Ev.,  8  ed.,  1546;  3  N.  Y.  App.  Div.,  353;  6  Coldw.,  571; 
38  Mo.,  70;  13  Am.  Dec,  684;  23  Pa.  St.,  244;  91  Pa.  St., 
336 ;  155  Pa.  St.,  429.  Party  cannot  contradict  a  witness 
as  to  irrelevant  issues:  10  Ency.  P.  &  P.,  294;  1  Green. 
Ev.,  sec  449;  1  Whar.  on  Ev.,  559;  34  S.  E.  R.,  364;  120 
Mass.,  336 ;  19  N.  H.,  351 ;  75  Am.  Dec,  203 ;  69  Tex.,  730 ; 
36  Am.  Dec,  359;  22  Ala.,  611;  23  Ala.,  6^2;  16  Pick., 
153 ;  75  Am.  Dec,  203.  As  to  refreshing  memory:  41  S. 
C,  149. 

Messrs.  Hayneszvorth  &  Parker  cite :  Lessor  railroad  com- 
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pony  is  liable  for  injury  to  passenger  by  lessee  compcmy:  63 
S.  C,  374;  25  S.  C,  221;  28  S.  C,  401;  17  Wall.,  445;  80 
N.  Y.,  29;  57  Am.  R.,  25;  24  N.  E.,  559;  71  Tex.,  614. 
And  lessor  is  liable  for  zvilful  acts  of  lessee:  28  S.  C,  440; 
37  S.  C,  380;  69  S.  C,  110,  116,  160;  194  U.  S.,  136. 
Alteration  of  a  record  destroys  its  value  as  evidence:  1 
Green.  Ev.,  564,  565;  32  S.  C,  240;  14  S.  C,  357;  17  S. 
C,  466;  19  S.  C,  263.  Witness  could  only  testify  from 
the  hospital  record  by  using  it  to  refresh  his  memory:  41 
S.  C,  152;  17  N.  Y.,  140;  63  S.  C,  572.  Witness  must 
know  record  to  be  correct  cU  time:  1  Whig,  on  Ev.,  sec. 
747;  17  N.  Y.,  140.  Excluded  evidence  could  not  have 
effected  the  result:  1  L.  R.  A.,  378 ;  1  Thomp.  on  Neg.,  sec. 
150;  2  System  Leg.  Med.,  381;  38  Wis.,  584;  95  Mo.,  169; 
61  Md.,  74;  27  Am.  St.  R.,  50;  10  Am.  St.  R.,  60.  As  to 
degree  of  care  a  carrier  must  exercise  to  protect  passenger 
from  ill  treatment  of  fellow-passenger:  1  Joyce  on  Dam., 
sec.  357;  5  Ency.,  2  ed.,  553;  3  Thomp.  on  Neg.,  544; 
Hutchison  on  Carriers,  sec.  548 ;  38  L.  R.  A.,  431 ;  17  Am. 
R.,  504;  76  Penn.  St.,  510;  18  A.  &  E.  R.  Cas.,  386;  54 
L.  R.  A.,  943;  64  S.  C,  326;  32  Am.  St.  R.,  87;.  57  Me., 
202. 

May  8,  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  Plaintiff  recovered  a  judgment  of 
$25,000  damages  against  defendant,  arising  out  of  its  alleged 
failure  to  protect  her  while  a  passenger  on  its  railroad,  be- 
tween Greenville  and  Atlanta,  from  the  indignity  which  she 
averred  she  suffered  from  a  fellow-passenger,  in  putting  his 
arms  around  her  and  taking  other  liberties  with  her  person, 
against  her  will,  and  using  indecent  language  in  her  presence. 
While  the  exceptions  are  numerous,  the  appeal  really  involves 
only  five  questions. 

1.  The  defendant  having  admitted  ownership  of  the  rail- 
road under  a  charter  obtained  from  the  State,  it  could  not 
escape  liability  on  the  ground  that  the  tort,  if  any,  was  com^ 
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mitted  by  another  corporation  actually  operating  the 

1  road,  and  evidence  on  that  point  was  properly  ex- 
cluded as  irrelevant.     This  question  has  been  recently 

settled  after  full  argument  in  Smalley  v.  A.  and  C,  A.  L. 
Ry,  Co.,  manuscript,  overruling  Pennington  v.  Ry.  Co.,  35 
S.  C,  439,  18  S.  E.,  452. 

2.  As  an  important  element  of  her  damages,  the  plaintiflf 

offered  testimony  to  prove  that  the  alleged  indignities  and 

a  fall  received  in  the  car  while  moving  her  seat  to  escape  the 

annoying  advances  had  brought  on  an  illness  which 

2  resulted  in  a  miscarriage  and  great  suffering.      In 
rebuttal  the  defendant  proposed  to  introduce  a  record 

of  the  Grady  Hospital,  purporting  to  contain  a  statement 
made  by  the  plaintiff,  when  entering  that  institution  for 
treatment,  a'bout  four  years  before  this  illness,  and  the  his- 
tory of  her  case  while  there.  The  record  was  produced  by 
Dr.  Johns,  who  testified  it  was  made  by  him  as  one  of  the 
hospital  physicians.  As  we  understand,  the  defendant  con- 
tends this  record  would  have  tended  to  prove  that,  according 
to  her  own  statement  then  made,  the  plaintiff's  physical  con- 
dition was  such  as  to  make  miscarriage  probable  without  any 
such  shock  and  excitement  as  are  here  alleged.  According 
to  the  evidence  of  Dr.  Johns  the  record  as  made  by  him 
contains  these  words:  "Discharged  cured  April  27,  '99." 
When  produced  in  Court  the  record  showed  an  interrogation 
point  had  been  placed  after  the  word  "cured"  and  the  words 
"(3-32  We  uranalysis  sp.  gr.  1019  acid,  neg.  M.)"  had  been 
inserted  near  the  end  of  the  record.  These  changes,  it  ap- 
pears, were  not  made  by  Dr.  Johns  or  any  other  physician 
of  the  hospital,  and  the  defendant  offered  no  evidence  to  ac- 
count for  them.  To  have  effect  as  independent  proof  of  the 
facts  stated  in  it,  a  paper  must  speak  in  its  integrity  of  all 
that  it  contains.  As  there  were  alterations  appearing  after 
the  record  was  made,  before  the  defendant  could  have  the 
benefit  of  the  record  as  proof  in  itself  of  its  contents,  it  was 
incumbent  upon  it  to  satisfactorily  explain  these  alterations. 
This  the  defendant  was  unable  to  do  and  the  Circuit  Court 
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did  not  err  in  excluding  the  paper  as  record  evidence.  Ken- 
nedy V.  Moore,  17  S.  C,  466. 

3.  But  the  Circuit  Judge  held  further,  that  Dr.  Johns 
could  not  as  a  witness  speak  from  this  record  made  by  him 
as  to  the  statements  of  plaintiff  there  written  down  concern- 
ing her  physical  condition  and  as  to  the  hospital  history  of 
her  case,  unless  after  refreshing  his  memory  he  could  testify 
to  those  things  as  facts  within  his  memory  independent  of 
the  record.  When  a  witness  testifies  to  making  a  record 
at  the  time  of  the  transaction,  and  that  he  would  not  have 
made  it  if  it  had  not  been  true,  this  is  a  sufficient  basis  for 
him  to  testify  as  to  the  facts  as  they  appear  in  his  record 
though  he  may  not  be  able  to  recall  these  facts  to  his  memh 
ory.  The  rule  is  thus  stated  in  Bcmk  v.  Zom,  14  S.  C,  444, 
450:  "The  rule  upon  this  subject,  in  its  broadest  outline, 
embraces  two  classes  of  cases :  first,  where  the  witness,  after 
referring  to  the  paper,  speaks  from  his  own  memory,  and 
depends  upon  his  own  recollection  as  to  the  facts  testified  lo; 
where  he  relies  upon  the  paper  and  testifies  only  because  he 
finds  the  facts  contained  therein.  In  the  first  class,  the  paper 
is  always  permitted  to  be  used  by  the  witness  without  regard 
to  when  or  by  whom  made.  In  the  second  class,  this  rule 
of  admission  is  much  more  stringent.  In  fact,  it  cannot 
be  used  unless  it  be  an  original  paper  ma4e  by  the  witness 
himself,  and  contemporaneously  with  the  transaction  re- 
ferred to."  State  V.  Rands,  2  N.  &  Mc,  331;  Greenleaf  on 
Evidence,  439b. 

As  we  understand  the  counsel  for  respondent  did  not  dis- 
pute this  general  rule  of  evidence,  but  insisted  that  in  the 
application  of  the  rule  Dr.  Johns  did  not  sufficiently  establish 
the  verity  of  his  record  to  warrant  the  use  of  it  by  him  in  this 
testimony ;  and  they  further  contend  the  evidence  was  irrele- 
vant and  imnmterial.  We  cannot  agree  to  the  view  that  Dr. 
Johns  did  not  swear  with  sufficient  clearness  to  the  verity 
of  the  record  as  made  by  him,  for  he  distinctly  testified  more 
than  once  that  while  he  could  not  recall  to  his  memory  the 
statement  imputed  to  Mrs.  Franklin  in  his  record,  yet  he 
22—74 
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knew  he  made  it  so  far  as  it  was  in  his  handwriting,  and 
that  he  would  not  have  written  down  the  statement  if  it  had 
not  been  made  by  the  plaintiff  at  the  time. 

As  the  case  is  to  go  back  for  a  new  trial  it  will  be  safer 
to  say  without  discussion  that  we  think  this  evidence  rele- 
vant, and  it  was  material  because  not  in  agreement  with  some 
of  the  evidence  of  plaintiff  on  the  same  point  as  will  appear 
by  reference  to  parallel  columns  incorporated  in  the  opinion 
of  the  Chief  Justice.  For  instance,  Mrs.  Franklin  denied 
saying  she  had  taken  bromides  and  opiates  to  prevent  mis- 
carriage, that  statement  being  attributed  to  her  by  Dr.  Johns. 
All  evidence  tending  to  show  that  miscarriage  was  not  in>- 
probable,  without  the  fall  and  indignities  which  plaintiff 
testified  she  suffered  on  the  train,  was  important  to  the  de- 
fendant ;  especially  was  this  so  in  view  of  the  fact  that  the 
conductor  and  the  other  employees  of  the  defendant  on  the 
train,  testified  there  was  no  fall  and  no  indignities  from  a 
fellow-passenger,  of  which  they  had  any  notice,  and  that  they 
saw  nothing  which  would  require  or  justify  the  conductor's 
interference  in  the  plaintiff's  behalf,  until  he  did  inquire  her 
wishes  and  conform  to  them  by  taking  her  to  another  seat, 
at  the  same  time  warning  the  man  who  had  annoyed  her 
not  to  approach  her  again. 

We  think  it  was,  therefore,  competent  for  Dr.  Johns  to 
testify  from  his  record  as  to  the  statements  made  by  Mrs. 
Franklin  to  him  or  in  his  presence  and  to  his  own  diagnosis. 
It  need  hardly  be  said  it  was  not  competent  for  him  to  testify 
from  his  record  as  to  the  diagnosis  of  any  other  physician, 
because  that  would  be  mere  hearsay. 

4.  The  Circuit  Judge  stated  explicitly  to  the  jury   the 

issues  of  both  law  and  fact  made  by  the  pleadings, 
3       and  we  do  not  see  that  there  was  any  objection  to  his 

suggesting  to  the  jury  to  read  over  the  pleadings  in 
their  room  in  order  to  obtain  a  clear  perception  of  the  issues 
of  fact. 

5.  The  defendant  next  insists  the  Circuit  Judge  erred  in 
charging  the  jury,  "A  common  carrier  is  bound  to  exercise 
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as    higpli  a  degree  of  care  to  protect  a  passenger  from  ihe 

wrong  or  injury  of  a  fellow-passenger  as  it  is  to 

4  observe,  in  order  to  protect  all  of  the  passengers  from 

injury  arising  from  the  faulty  construction  of  the 

railro^^  track,  or  the  faulty  running  of  the  railroad  trains." 

^'^is    i  instruction  is  well  supported  by  authcM-ity.    Thompson 

^^    Ca.x-riers  of  Passengers,  304;  Simmons  v.  Nem  Bedford 

^^-    <^G.,  97  Mass.,  361 ;  Pittsburg  R.  R,  Co.  v.  Pillow,  76 

^^"     ^ti,,  511;  Richmond  R.  R.  Co.  v.  Jefferson,  32  A.  St., 

^T     C  Ci-s.),  and  note;  Spohn  v.  R.  R.  Co.,  87  Mo.,  74;  Louis- 

vxl/e    <^  Nashville  R.  R.  Co.  v.  McKenna,  2  Am.  &  Eng.  R. 

^-  C:^a,ses,  114;  Spangler  v.  St.  Joseph  &  G.  I.  Ry.  Co.,  74 

^^cific^,  607. 

-^'•-^t:    there  are  factors  which  enter  into  the  practical  appli- 

^^^^^^^^     of  the  rule  of  the  highest  degree  of  care  to  the 

^'"^^^^c^tion  of  passengers  from  improper  conduct  of  fellow- 

P«-s-s^xngers  which  are  not  present  in  its  application  to  the  car- 

"^^  ^     mechanical  agencies  and  its  servants.     Due  regard  to 

^^'^^'^x>  mechanical  laws,  and  the  selection  of  employees  are 

ttid-s  within  the  control  of  the  carrier;  but  a  carrier  has 

^      a  limited  control  over  passengers  on  its  trains.     It 

^■^    ^'^o  right  to  direct  their  actions,  so  long  as  they  do  not 

^^5^i<::t  with  its  rules  reasonably  necessary  for  the  conduct 

^^s     business,  or  with  the  correlative  rights  of  the  other 

P  ^^^^i^gers.     Indeed,  interference  on  the  part  of  a  conductor 

*^      free  communication  between  passengers  will  be  gen- 

■*3^     regarded  as  impertinent  by  those  concerned,  except 

^  ^^^    there  is  a  clear  violation  of  the  rules  of  good  behavior 

^  ^^^^"^^e  passenger  to  the  annoyance  of  others.     When  that 

^^*^^Tit  comes,  it  is  obviously  the  duty  of  the  conductor  to 

*    l>vat  to  know  the  moment  until  complaint  is  made  by  the 

^  ^^^^ger  of  annoyance,  is  often  extremely  difficult.     Ordi- 

^*3^,  any  unwelcome  advances  by  one  passenger  to  another 

^     iDe  effectively  rebuffed  by  the  passenger  himself.     In 

PF^*3ring  the  highest  degree  of  care  to  this  duty  of  protection 

J  "^tx^  conductor,  it  is  further  to  be  borne  in  mind,  that  good 

^"^^vict  and  respect  among  passengers  is  the  rule,  and  insult 
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and  wrong  extremely  rare,  and  that  experience  has  shown 
that  the  other  duties  of  a  conductor  requiring  his  absence 
from  the  car  from  time  to  time  may  ordinarily  be  performed 
without  risk  of  injury  of  one  passenger  to  another  in  his  ab- 
sence. Hence,  it  cannot  be  laid  down  as  a  general  proposi- 
tion that  the  exercise  of  the  highest  degree  of  care  for  the 
protection  of  passengers  from  each  other  requires  that  the 
carrier  should  keep  a  watch  over  the  passengers  on  its  train 
except  over  those  from  whom  it  has  reason  to  anticipate 
improper  behavior.  The  rule  thus  stated  in  1  Fetter  on 
Carriers  of  Passengers,  is  in  accord  with  practically  all  the 
authorities :  "Carriers  of  passengers  are  not  insurers  of  the 
entire  immunity  of  their  passengers  from  the  misconduct  of 
fellow-passengers  or  of  strangers,  any  more  than  they  are 
insurers  of  the  absolute  safety  of  passengers  in  other  re- 
spects. Nor  can  the  carrier  be  held  liable  for  such  miscon- 
duct on  the  principle  of  respondeat  superior,  as  in  the  case 
of  the  misconduct  of  his  servants.  But  although  the  doc- 
trine is  of  comparatively  recent  growth,  it  is  now  firmly 
established  that  a  carrier  of  passengers  must  exercise  the 
same  high  degree  of  care  to  protect  them  from  the  wrongful 
acts  of  their  fellow-passengers  or  of  strangers  that  is  re- 
quired for  the  prevention  of  casualties  in  the  managem^t 
and  operation  of  its  train,  namely,  the  utmost  care,  vigilance 
and  precaution  consistent  with  the  mode  of  conveyance,  and 
with  its  practical  operation.  While  not  required  to  furnish 
a  police  force  sufficient  to  overcome  all  force  when  unex- 
pectedly and  suddenly  oflfered,  it  is  the  carrier's  duty  to  pro- 
vide help  sufficient  to  protect  the  passenger  against  assaults 
from  every  quarter  which  might  reasonably  be  expected  to 
occur,  under  the  circumstances  of  the  case  and  the  condition 
of  the  parties ;  and,  having  furnished  such  force,  the  carrier 
is  chargeable  with  their  neglect  in  failing  to  protect  a  pas- 
senger from  assaults  by  strangers.  This  strict  rule  of  duty 
must,  however,  be  applied  in  view  of  the  relation  which  the 
carrier  sustains  to  all  the  passengers,  and  the  circumstances 
of  each  particular  case  calling  for  its  exercise.     Knowledge 
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of  the  existence  of  the  danger,  or  of  facts  and  circumstances 
from  which  the  danger  may  be  reasonably  anticipated,  is 
necessary  to  fix  a  liability  upon  the  carrier  for  damages  sus- 
tained in  consequence  of  failure  to  guard  against  it."  Here 
the  evidence  on  the  side  of  the  plaintiff  was  that  the  con- 
ductor told  her  that  the  conduct  of  the  passenger,  who  the 
plaintiff  claimed  maltreated  her,  had  been  improper  towards 
other  females  on  the  same  train,  but  this  was  positively  de- 
nied by  the  conductor,  who  testified  he  had  no  reason  what- 
ever to  expect  misconduct  from  him.  With  this  vital  issue 
of  fact  before  the  jury,  the  Circuit  Judge,  in  charging  the 
general  proposition  that  a  railroad  company  is  bound  to  keep 
a  watch  over  passengers  on  its  train,  stated  too  strong  a  test 
of  the  degree  of  diligence  required.  True,  the  Court  said 
in  the  same  connection,  "But  you  see  the  distinction  that 
exists  necessarily  between  the  construction  of  the  road  or 
the  running  of  a  train  of  cars,  and  the  care  it  must  exercise 
to  see  that  one  is  not  injured  by  a  fellow-passenger.  It  is 
bound  to  exercise  as  high  a  degree  of  care  as  is  consistent 
with  the  circumstances  in  each  case;  but  there  is  a  distinc- 
tion between  the  two  cases,  protecting  a  passenger  from  the 
wrong  or  injury  of  a  fellow-passenger,  and  protecting  a 
passenger  from  injury  of  a  defective  road  or  operating  the 
dead  matter  which  constitutes  the  railroad  track  and  train. 
Now,  the  obligation  is  upon  the  railroad  company  to  exercise 
care  in  both  cases,  and  as  high  d^jee  of  care  as  is  consistent 
with  the  circumstances  surrounding  each  of  the  respective 
sources  of  danger ;  that  is,  the  human  being  on  the  one  hand 
and  the  railroad  track  and  train  on  the  other  hand.  And 
that  is  the  distinction  between  the  degrees  of  care  or  respon- 
sibility to  which  the  law  holds  the  railroad  company,  when 
it  is  apprised  of  the  possibility  or  probability  of  a  fellow- 
passenger  to  wrong  or  injure  a  passenger,  and  it  is  bound 
to  exercise  as  high  a  degree  of  care  to  protect  a  passenger 
from  the  wrong  or  injury  of  a  fellow-passenger  as  it  is  to 
observe,  in  order  to  protect  all  of  the  passengers  from  injury 
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arising  from  the  faulty  construction  of  the  railroad  track 
or  the  faulty  running  of  the  railroad  train." 

But  we  think  the  jury  could  not  have  failed  to  receive 
the  impression  that  the  law  required  of  the  carrier  the  keep- 
ing of  a  constant  watch  over  its  passengers  not  only  after 
having  information  which  should  lead  it  to  anticipate  mis- 
conduct and  guard  against  it,  but  to  maintain  such  watch 
even  when  it  had  no  reason  to  expect  anything  but  the  good 
conduct  and  courtesy  usual  among  passengers  on  its  train, 
in  order  to  obtain  information  as  to  the  conduct  of  the  pas- 
sengers. 

For  the  errors  which  we  have  pointed  out,  the  judgment 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Mr.  Justice  Jones  concurs. 

Mr.  Justice  Gary  concurs,  except  in  so  far  as  the  excep- 
tions raising  the  question  numbered  "3"  in  the  opinion  are 
sustained. 

Mr.  Chieip  Justice  Pope,  dissenting.  The  plaintiff, 
Suda  L.  Franklin,  in  her  complaint,  alleges  that  the  defend- 
ant is  and  was  on  the  dates  hereinafter  mentioned  a  railroad 
corporation  duly  chartered  and  organized  under  the  laws  of 
the  State  of  South  Carolina,  and  as  such  it  owned  and  now 
owns  a  certain  railroad  extending  from  the  city  of  Atlanta, 
Georgia,  through  the  State  of  South  Carolina,  in  the  county 
of  Greenville,  to  the  city  of  Charlotte,  and  that  on  the  first 
of  April,  1903,  and  for  many  years  prior  thereto,  the  said 
railroad  as  such  was  and  is  now  being  operated  as  a  common 
carrier  of  passengers  between  said  points.  That  she  was  a 
passenger  for  hire  on  defendant's  railway  train  on  the  first 
day  of  April,  1903,  accompanied  by  her  infant  daughter, 
on  her  way  from  the  city  of  Greenville,  S.  C,  to  the  city 
of  Atlanta,  Ga.,  and  while  she  was  within  the  limits  of  the 
State  of  South  Carolina  one  of  the  two  passengers,  other 
than  herself  and  daughter,  on  the  passenger  train,  and  in 
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the  presence  and  the  knowledge  of  the  conductor  of  the  train, 
began  to  insult  her  by  making  improper  advances  to  her  both 
by  speech  and  by  conduct  otherwise.  That  the  conductor  did 
not  offer,  or  attempt  by  word  or  by  act,  to  protect  her  from 
such  conduct.  That  in  her  effort  to  relieve  herself  from  the 
presence  and  polluting  touch  of  the  passenger,  she  fell  against 
the  seat  of  the  car,  which  wrought  a  serious  sickness  to  her- 
self. That  she  remained  on  the  train  until  she  reached  the 
city  of  Atlanta,  when  she  was  carried  to  the  home  of  her 
cousin,  Mrs.  Hamilton,  and  that  the  plaintiff  was  at  that 
time  pregnant  and  had  been  so  for  about  six  months.  That 
her  sickness  continued  for  several  days,  during  which  sick- 
ness she  suffered  a  miscarriage,  which  was  due  to  the  said 
mistreatment  on  the  said  railroad  while  a  passenger  as  afore- 
said. That  her  said  illness  while  in  Atlanta  was  so  critical 
that  her  husband,  Howard  H.  Franklin,  was  summoned  and 
came  to  Atlanta  to  be  with  her.  That  in  this  sickness  ihe 
plaintiff  suffered  great  agony  and  excruciating  pain,  and  in 
her  treatment  on  said  railroad  train  she  was  shocked,  out- 
raged, insulted,  humiliated  and  disgraced.  That  the  defend- 
ant is  responsible  for  the  said  conduct  and  mistreatment  and 
the  said  miscarriage,  in  that  it,  knowing  the  foregoing  al- 
leged facts  as  to  her  mistreatment  by  another  passenger  on 
the  train,  not  only  did  not  protect  her,  but  refused  to  let 
her  off  the  train  that  she  might  in  flight  escape  further  mis- 
treatment. That  defendant's  conduct  through  the  conductor 
and  other  persons  in  charge  of  said  train  on  said  occasion 
towards  her  was  negligent,  wanton,  malicious  and  wilfully 
indifferent.  Which  was  to  her  damage  in  the  sum  of  fifty 
thousand  dollars,  for  which  sum  she  prays  judgment. 

The  answer  of  the  defendant  admits  the  statement  of 
paragraph  one,  but  denies  that  the  defendant  was  at  that 
time  a  common  carrier  of  passengers,  or  that  it  was  operating 
or  controlling  any  railroad  cars  or  trains  in  the  State  of 
South  Carolina.  "That  the  defendant  has  not  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  statement 
of  paragraph  two.     That  the  defendant,  on  information  and 
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belief,  denies  the  statements  made  in  the  remaining  para- 
graphs.'* 

Upon  these  pleadings  the  action  came  on  for  trial  before 
his  Honor,  Judge  Klugh,  and  a  jury  at  the  March  Term, 
1904,  of  the  Court  of  Common  Pleas  of  Greenville  County. 
Testimony  was  offered  on  both  sides.  The  verdict  of  the 
jury  was  for  the  plaintiff  for  $85,000  damages.  Thereupon 
the  defendant  appealed  from  such  judgment  on  grounds 
raising  the  following  questions  as  stated  by  appellant : 

"1.  Was  there  error  in  excluding  testimony  to  the  effect 
that  at  the  time  of  the  alleged  injury  the  defendant  was  not 
operating  its  railroad  as  a  common  carrier,  and  in  charging 
that  that  was  an  immaterial  issue  in  this  case  ? 

"2.  Was  there  error  in  excluding,  as  original  evidence, 
the  hospital  record  ? 

"3.  Was  there  error  in  holding  that  before  the  witness. 
Dr.  Johns,  could  state  from  the  hospital  record,  (a)  what  ail- 
ment the  plaintiff  was  under  treatment  for  at  Grady  Hos- 
pital; (b)  the  history  of  her  case  as  given  by  her;  (c)  what 
the  plaintiff  stated  to  him  about  her  physical  condition,  he 
must,  after  refreshing  his  memory  from  said  record,  speak 
from  memory,  must  remember  such  facts  independently  of 
the  record  ? 

"4.  Was  there  error  in  imposing  upon  the  jury  the  duty  of 
reading  the  pleadings  and  determining  for  themselves  the 
issues  to  be  decided? 

"5.  Was  there  error  in  charging  that  a  carrier  of  passen- 
gers owes  as  high  a  degree  of  care  to  protect  a  passenger 
from  injury  by  a  fellow-passenger  as  from  injury  by  reason 
of  defective  construction  of  tracks  or  improper  management 
of  trains? 

"6.  Was  there  error  in  charging  that  a  common  carrier  of 
passengers  is  bound  to  keep  a  watch  over  its  passengers  to 
prevent  injury  by  them  to  a  fellow-passenger? 

"7.  Was  there  error  in  charging  that  if  a  company  owns 
a  railroad  it  is  bound  by  law  to  operate  it." 

We  will  now  pass  upon  the  exceptions. 
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Exception  1.  The  appellant  alleges  that  the  Circuit  Judge 
held  that  the  case  of  Davis  v.  Atlanta  &  Charlotte  Railway 
Co,,  63  S.  C,  370,  41  S.  E.,  892,  was  decisive  of  the  ques- 
tion as  to  the  effect  upon  defendant,  who  was  sued  as  a 
lessor-railway,  when  the  proof  would  show  that  such 

1  railway  was  being  operated  by  a  lessee-railway.  And 
that  under  the  decisions  of  this  State  the  lessor-rail' 
way  could  be  held  responsible  for  damages  to  passengers  or 
employees  although  the  railroad  was  being  operated  at  the 
time  by  a  lessee.  The  language  of  the  decision  is  as  follows, 
page  374:  "When  a  railroad  or  other  corporation  receives 
its  charter  from  the  State  conferring  certain  franchises, 
rights  and  privil^es,  it  is  upon  the  consideration  that  such 
corporation  shall  perform  the  duties  and  fulfill  the  obligations 
which  it  at  the  same  time  incurs.  The  fact  that  the  corpora- 
tion chooses  to  perform  these  duties  and  fulfill  its  obligations 
to  the  community  through  another,  whether  by  lessee  or 
otherwise,  cannot  release  it  from  obligations  it  has  assumed 
by  the  acceptance  of  its  charter,"  quoting  the  following 
decisions:  ''National  Bank  v.  Railway  Company,  25  S.  C, 
222;  i/omwm  v.  R.  R.,  28  S.  C,  401,  5  S.  E.,  835;  Parr  v. 
R.  R.  Co.,  43  S.  C,  197,  20  S.  E.,  1009." 

But  the  appellant  alleges,  in  the  first  place,  that  when  its 
answer  contained  a  denial  that  the  appellant,  although  it  sd- 
mitted  that  such  railway  lessor  was  duly  chartered  by  this 
State  and  as  such  owned  such  railroad  at  the  time  mentioned, 
the  appellant  was  operating  or  controlling  any  railroad  cars 
or  train  in  the  State  of  South  Carolina,  an  issue  was  ten- 
dered by  the  defendant  to  the  plaintiff;  and,  in  the  second 
place,  that  the  decision  of  this  Court  in  the  case  of  Penning- 
ton v.  R.  R.  Co.,  35  S.  C,  439,  14  S.  E.,  852,  holds  that  the 
lessor-railway  company  is  not  re^)onsible  for  any  injuries 
inflicted  by  the  lessee-railway  company. 

It  seems  to  us  that  this  Court,  in  DofiHs  v.  R.  R.  Co.,  supra, 
held  that  testimony  tending  to  show  that  the  Atlantr.  and 
Charlotte  Railroad  Company  was  not  operating  its  road,  but 
that  the  lessee,  the  Southern  Railway  Company,  was  oper- 
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ating  the  same,  thereby  excluded  such  testimony  as  imma- 
terial. The  allegation  of  the  answer  was  of  no  avail.  So 
much  of  the  argument  of  appellant  which  endeavors  to  re- 
enforce  its  position  by  Pennington  v.  R.  R.  Co,,  supra,  re- 
mains to  be  considered. 

The  appellant,  in  the  case  of  Davis  v.  R.  R.  Co.,  supra, 
sought  to  convince  this  Court  that  a  new  trial  was  proper  by 
relying  upon  the  Pennington  case,  already  cited.  It  used 
nearly  five  pages  of  printed  argument  in  its  argument  for  a 
new  trial,  relying  upon  the  Pennington  case,  and  yet  this 
Court  was  not  convinced  thereby.  Clearly,  this  CoiKt 
showed  that  the  Pennington  case  was  no  longer  regarded 
by  it  as  authority,  though  it  did  not  actually  overrule  the 
case.  We  now  formally  overrule  Pennington  v.  R.  R.,  35 
S.  C,  439,  14  S.  E.,  852. 

It  may  be  remarked  in  this  connection  that  the  position 
that  the  lessor-company  is  not  responsible  for  injuries 
wrought  by  the  lessee-company,  even  in  the  case  of  such 
injuries  by  the  lessee-company  to  its  employees,  is  much 
weakened  by  adverse  authority,  as  is  said  in  Hart  v.  Chicago 
R.  R.  Co.  et  al.,  209  Illinois,  414:  "Mr.  Elliott  in  his  work 
on  Railroads  (vol.  2,  610),  says  that  he  'inclines  to  the 
opinion  that  the  lessor-company  is  not  so  liable  when  the 
injuries  to  the  servant  of  the  lessee-company  are  caused  by 
the  negligence  of  the  lessee-company  in  operating  the  road,' 
but  this  author  says  that  the  weight  of  the  authority  is 
against  the  view  that  he  is  inclined  to  adopt."  As  remarked 
by  the  Court  itself  in  the  case  just  cited,  "That  in  sound 
reason  and  as  the  better  public  policy,  the  doctrine  should 
be  maintained  that  the  lessor-company  shall  be  required  to 
answer  for  the  consequences  of  the  negligence  of  the  lessee- 
company  in  the  operation  of  the  road,  not  only  to  the  public, 
but  also  to  the  servants  of  the  lessee-company  who  have  been 
injured  by  the  actionable  negligence  of  the  lessee-company." 

It  is  true,  there  is  a  strong  dissenting  opinion,  in  the  case 
of  the  Illinois  Court,  in  the  case  cited  from  the  opinion  in 
209  Illinois,  404.     Yet  we  must  remember  that  in  this  case 
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in  the  Illinois  Court,  it  was  an  injury  wrought  by  the  lessee- 
railroad  to  one  of  its  servants,  which  was  sustained  by  ihe 
judgment  of  the  Court  as  against  the  lessor-railroad.  Both 
in  the  majority  opinion  as  well  as  the  minority  opinion  it 
was  conceded  that  in  the  case  of  a  passenger,  there  was  no 
doubt  that  the  lessor-railroad  was  responsible.  See  pages 
420,  426,  427  of  the  Illinois  case;  and  on  page  427  it  is  said, 
"On  the  principal  question,  that  of  the  liability  of  the  lessor, 
the  reasoning  of  the  Court  of  last  resort  of  Texas  seems  un- 
answerable. As  there  suggested,  the  land  owner  who®e  real 
estate  adjoins  the  right  of  way;  the  traveler  who  uses  the 
highway  crossing  the  railroad  track ;  the  shipper  of  freight, 
who  must  have  his  goods  carried  over  the  leased  line;  the 
passenger  who  finds  it  necessary  to  travel  over  the  same 
line  of  road,  are  all  brought  into  such  relations  as  they  occupy 
with  the  company  operating  the  trains,  without  their  consent. 
So  far  as  they  are  concerned,  the  lessor  has  obtained  from 
the  State  a  charter  to  operate  the  trains,  and  then,  without 
the  consent  of  these  persons,  has  substituted  another  in  its 
stead,  to  perform  the  duties  and  meet  the  obligations  which 
it  assumed  by  accepting  its  charter." 

The  case  at  bar  is  the  case  of  a  passenger.  The  lessor- 
railroad  is  liable  for  any  damage  to  the  passenger.  The 
appellant  must  have  this  exception  overruled. 

2.  It  is  necessary  in  passing  upon  this  question  that  we 

should  see  exactly  what  the  record  in  this  appeal  presents 

for  our  consideration.     It  seems  that  in  the  case  at  bar  the 

plaintiff,  Mrs.  Franklin,  had  been  placed  in  the  Grady 

2  Hospital,  in  the  city  of  Atlanta,  Georgia,  in  the  year 
1899,  for  treatment  for  some  ailment  of  a  married 
woman.  The  witness  Dr.  Johns  was  what  is  called  an  intern 
in  said  hospital,  and  as  such  medical  adviser  it  was  his  duty 
to  make  a  record  for  said  hospital,  showing  a  history  of 
the  patient  so  far  as  her  physical  condition  was  concerned, 
also  what  was  the  treatment  of  the  patient  by  the  physicians 
of  said  hospital,  and  what  was  the  result  of  the  treatment. 
The  witness  Dr.  Johns  stated  .in  said  record  that  the  patient 
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was  discharged  from  said  hospital  at  the  end  of  her  stay 
therein  "cured."  The  writing  therein  was  Dr.  Johns',  except 
that  in  said  record  there  was  inserted  in  a  different  ink  at  that 
part  where  she  was  declared  "cured"  an  interrogation  point 
"?"  which  was  declared  by  the  witness  not  ta  be  in  his  hand- 
writing and  by  some  one  unknown  to  the  witness,  and  also 
there  appeared  in  said  record  the  following  words:  "Kidneys 
(3-32.  We  uranalysis  sp.  gr.  1019  acid,  n^.  M."),  which 
words  were  written  not  by  Dr.  Johns  nor  by  any  one  known 
to  him.  That  this  paper  was  preserved  in  said  hospital  and 
that  the  witness  obtained  said  record  from  the  Grady  Hospital 
just  before  he  came  into  Court  to  testify.  So  the  matter  was 
presented  to  the  Court  by  said  witness. 

Objection  was  presented  against  the  introduction  of  said 
hospital  record.  The  Court  held  that  it  was  incompetent 
Was  this  error?  We  think  it  was  incompetent.  As  a 
record,  if  entitled  to  introduction,  every  part  thereof  should 
be  introduced. 

The  defendant's  witness,  in  his  testimony,  said  that  parts 
thereof  were  in  his  handwriting  but  other  parts  thereof  were 
not  only  not  in  his  handwriting  but  were  in  the  handwriting 
of  some  other  person  unknown  to  him.  That  it  was  his 
duty  to  make  up  said  record,  and  that  he  remained  as  an 
officer  of  said  hospital  for  nearly  a  year  and  a  half  after 
said  record  was  made  up  and  after  the  discharge  of  said 
patient  as  "cured."  Now  it  must  be  remembered  that  this 
writing  called  a  hospital  record  is  not  what  is  known  in  law 
as  a  record,  which  in  law  is  given  great  prominence,  such 
as  public  acts  of  the  legislature,  of  a  county  or  a  State,  a 
judicial  record,  of  county,  &c.  These  are  usually  presented 
under  hand  and  seal  of  the  Secretary  of  State  in  the  case  of 
public  records,  or  under  the  hand  and  seal  of  clerk  of  Court 
as  to  judgments  or  decrees.  Really  what  is  understood  by 
this  "Hospital  Record"  of  the  Grady  Hospital,  is  a  state- 
ment in  writing  not  even  indorsed  or  authenticated  by  ihc 
signature  of  the  officer  of  said  Grady  Hospital.  There  is 
no  solemnity  of  such  a  statement,  attached  thereto  by  law, 
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under  which  the  Courts  of  the  county  allow  it  to  be  intro- 
duced in  evidence  per  se. 

It  falls  under  the  head  of  written  instruments,  and  in 
secticMi  565  of  1  Greenleaf  on  Evidence,  at  page  606,  it  is 
said :  "Though  the  effect  of  the  alteration  of  a  legal  instru- 
ment is  generally  discussed  with  reference  to  deeds,  yet  the 
principle  is  applicable  to  all  other  instruments.  The  early 
decisicMis  were  chiefly  upon  deeds,  because  almost  all  written 
engagements  were  anciently  in  that  form ;  but  they  establish 
the  general  proposition  that  written  instruments,  which  are 
oitered,  in  the  l^^l  sense  of  that  term,  as  hereinafter  ex- 
plained, are  thereby  made  void.  The  grounds  of  this  doc- 
trine are  twofold.  The  first  of  these  is  that  of  public  policy 
to  prevent  fraud,  by  not  permitting  a  man  to  take  chance 
of  committing  a  fraud  without  running  any  risk  of  losing  in 
the  event  it  is  detected.  The  other  is,  to  insure  the  identity 
of  the  instrument,  and  prevent  the  substitution  of  another 
without  the  privity  of  the  party  concerned.  The  instrument 
derives  its  legal  virtue  from  its  being  the  sole  repository  of 
the  agreement  of  the  parties,  solemnly  adopted  as  such,  and 
attested  by  the  signature  of  the  party  engaging  to  perform 
it.  Any  alteration,  therefore,  which  causes  it  to  speak  a  lan- 
guage difterent  in  legal  effect  from  that  which  it  originally 
spoke,  is  a  material  alteration." 

Unquestionably  the  Circuit  Judge,  to  whom  the  question 
of  the  competency  of  the  so-called  hospital  record  was  sub- 
mitted, was  justified  when  he  held  that  the  same  was  not 
entitled  to  be  received,  for  the  same  was  altered  in  material 
points,  as  was  established  by  the  testimony  of  Dr.  Johns  him- 
self.    This  exception  must  be  overruled. 

3.  Apart  from  the  weakness  of  the  testimony  of  Dr.  Johns 
as  to  what  ailment  the  plaintiff  was  under  treatment  for  at 
the  Grady  Hospital,  the  history  of  her  case  as  given  by  her 
and  what  the  plaintiff  stated  to  him  of  her  physical  condi- 
tion as  written  down  by  him  in  his  report  of  the  case,  we 
think  the  Circuit  Judge  made  no  mistake  in  holding  that 
such  testimony  was  incompetent.     We  admit  that  it  was 
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in  the  power  of  the  defendant  to  offer  in  evidence  certain 
testimony  by  Dr.  Johns,  under  a  part  of  section  115  of  1 
Greenleafs  Evidence,  page  136,  which  reads  as  follows: 
"It  is  upon  the  same  ground  that  certain  entries  made  by 
third  persofis  are  treated  as  original  evidence.  Entries  made 
by  third  persons  are  devisable  into  two  classes :  First,  those 
which  are  made  in  the  discharge  of  official  duty,  and  in  the 
course  of  professional  employment ;  and  secondly,  mere  pri- 
vate entries.  Of  these  latter  we  shall  hereafter  speak.  In 
regard  to  the  former  class,  the  entry  to  be  admissible,  must 
be  one  which  it  was  the  person's  duty  to  make,  or  which 
belonged  to  the  transaction  as  part  thereof,  or  which  it  was 
its  usual  and  proper  concomitant.  It  must  speak  only  to 
that  which  it  was  his  duty  or  business  to  do;  and  not  to 
extraneous  and  foreign  circumstances.  The  party  making 
it  must  also  have  had  competent  knowledge  of  the  fact,  or  it 
must  have  been  part  of  his  duty  to  have  known  it;  there 
must  have  been  no  particular  motive  to  enter  that  transaction 
falsely,  more  than  any  other,  and  the  entry  must  have  Ixien 
made  at  about  the  time  of  the  transaction  recorded.  In  such 
cases  the  entry  itself  is  admitted  as  original  evidence,  being 
part  of  the  res  gestae.  The  general  interest  of  the  party  in 
making  the  entry,  to  show  that  he  has  done  his  official  duty, 
has  nothing  to  do  with  the  question  of  its  admissibility; 
nor  is  it  material  whether  he  was  or  was  not  competent  to 
testify,  it  is  deemed  necessary  to  produce  him.  But  if  he 
is  called  as  a  witness  to  the  fact,  the  entry  of  it  is  not  thereby 
excluded.  If  the  party  who  made  the  entry  is  dead,  or  being 
called  has  no  recollection  of  the  transaction,  but  testifies  to 
his  uniform  practice  to  make  all  his  entries  truly,  and  at 
the  time  of  each  transaction,  and  has  no  doubt  of  the  accu- 
racy of  the  one  in  question,  the  entry,  unimpeached,  is  con- 
sidered sufficient  as  original  evidence,  and  not  hearsay,  to 
establish  the  facts  in  question." 

Let  us  recall  the  facts  as  they  appear  from  the  record  fur- 
nished us  in  this  case  by  the  defendant.  It  appears  after 
the  so-called  "Hospital  Record"  had  been  refused  to  be  ad- 
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mitted  in  evidence  by  the  Circuit  Judge,  Mr.  Cothran,  one 
of  the  attorneys  for  the  appellant,  took  the  paper  (known 
as  hospital  record)  and  said  to  the  witness  Dr.  Johns:  "I 
believe  you  stated  awhile  ago  that  you  made  these  entries?" 
Answer:  "Yes,  sir."  Question:  "In  an  interview  with  Mrs. 
Franklin?"  Answer:  "Yes,  sir."  Question:  "Then  state  Doc- 
tor, whether  or  not  the  entries  you  made  then  were  correctly 
taken  down  from-  her  statement  to  you  ?"  Answer :  "I  can't 
remember  exactly" —  Question :  "I  don't  ask  you  to  remem- 
ber exactly.  I  ask  you  if  you  took  down  correctly  what  she 
said.  Don't  you  know?"  Answer:  "I  can't  remem.ber." 
Question :  "I  don't  ask  you  to  remember.  I  ask  you  if  you 
took  down  that  statement.  If  it  had  not  been  made  would 
you  have  taken  it  down?"  Answer:  "No,  I  would  not." 
Mr.  Cothran,  addressing  the  Court :  "I  submit  he  has  a  right 
to  take  that  paper  and  state  what  she  said  to  him."  The 
Circuit  Judge  denied  that  right,  unless  he  remembers  what 
she  said. 

We  call  attention  to  the  fact  that  the  paper  presented  to 
this  witness  by  Mr.  Cothran  was  the  same  paper  which  had 
been  ruled  out  as  incompetent.  Granted  that  the  question 
at  last  propounded  to  the  witness  related  to  only  so  much  of 
the  contents  of  that  paper  as  was  alleged  therein  to  have 
been  given  by  Mrs.  Franklin;  the  reasons  of  the  Circuit 
Judge  for  his  refusal  to  admit  the  testimony  is  one  thing;  the 
l^lity  of  his  ruling  is  another.  As  before  remarked,  we 
hold  that  he  committed  no  error  of  law. 

Pirst,  The  witness  did  not  admit  that  he  made  such  state- 
ment as  coming  from  Mrs.  Franklin  while  he  was  acting  as 
an  official  of  the  hospital  and  in  the  course  of  professional 
emplo3mient. 

Second.  The  law  which  we  have  just  quoted,  required  that 
such  entries  belonged  to  the  transaction  or  part  thereof. 

Third.  It  could  not  be  read  to  contradict  the  testimony  of 
Mrs.  Franklin,  for  she  never  had  been  asked  if  she  ever 
made  sudi  admission  and  the  testimony  was  given  in  relation 
thereto  while  examined  as  defendant's  witness. 
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Fourth,  The  question  was  incompetent  because  there  was 
no  possible  connection  between  Mrs.  Franklin  in  the  Grady 
Hospital  and  Mrs.  Franklin  engaged  in  a  suit  for  damages 
against  the  Southern  Railway,  unless  she  had  sworn  falsely 
in  her  testimony. 

One  of  the  rules  of  law  as  to  proposed  testimony,  is  its 
relevancy.  The  questions  are  confided  to  the  Circuit  Judge^s 
discretion.  Was  there  any  substantial  contradiction  ?  Par- 
allel columns  will  show  what  Mrs.  Franklin  admitted  and 
what  the  statement  by  Dr.  Johns  was  as  to  what  Mrs.  Frank- 
lin admitted  to  him : 


Mrs.  Franklin's  Testimony. 

Had  Drs.  Hardin  and 
Strickler;  don't  know  any- 
thing about  Dr.  Ernest. 
Case,  p.  96,  f.  379. 

4.  Dr.  Hardin  said  she 
had  neurasthenia.  Case,  p. 
96,  f.  380  to  f.  382. 

5.  Same  operation  was 
performed  by,  but  she  didn't 
know  what  —  no  cutting. 
Case,  p.  27,  f.  380;  also. 
Case,  p.  27,  f.  105. 

6.  Operator:  Dr.  Hardin. 
Case,  p.  96,  f.  380.  Case.  p. 
27,  f.  105. 

7.  (a)  Don't  think  she 
said  that;  her  health  had  al- 
ways been  good,  but  at  the 
time  she  was  not  strong,  and 
was  very  weak.  Case,  p.  92, 
f.  364. 

(b)    Had    three   children, 


Hospital  Record. 

"D." 

3.  Service  of  Drs.  Ernest, 
Hardin  and  Strickler. 


4.  Diagnosis:  Cervixneu- 
rathenia. 

5.  Operation!  Trochelar- 
rhaphy. 


6.  Operator:  Dr.  Hardin. 


7.  Family  history,  past: 

(a)  Says  she  was  never 
very  strong;  but  had  never 
had  much  sickness  until  last 
child  was  born. 

(b)  Has  had  three  chil- 
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ddcst  five  and  youngest  was 
over  one  year  old.    Case,  p. 

92,  i  366. 

(c)  Did  not  say  that  three 
wedcs  before  last  child  was 
bom  she  fell  against  table 
and  was  in  bed  till  child  was 
born.    Case,  p.  98,  f.  366. 

(d)  Did  not  say  she  was 
given  bromides  and  opiates 
to  prevent  miscarriage. 
Case,  p.  93,  f.  367. 

8.  (a)  Did  not  say  that 
she  had  no  trouble  after  la- 
bor until  she  got  up,  when 
she  felt  pelvis  bone  move 
when  she  walked.  One  side 
hurt  her  a  little.     Case,  p. 

93,  f.  367  to  f.  368. 

(b)  Had  not  been  in  good 
health  for  a  year  or  so.  Case, 
p.  93,  f.  369. 

(c)  Had  peri  tori  tus  twice. 
Case,  p.  93,  f.  369. 

(d)  Had  bladder  trouble 
but  no  heavy  dragging  feel- 
ing in  pelvis.  Case,  p.  93, 
f.  370. 

(e)  Don't  remember  if  she 
said  she  had  yellowish  dis- 
charge, but  supposed  she  did 
if  it  was  on  the  record.  Case, 
p.  93,  f.  370. 

(f)  Don't  remember  say- 
ing she  had  some  pains  in 
bowels.    Case,  p.  94,  f.  371. 

(g)  Did  not  say  bowels 
23—74 


dren,  oldest  five  and  young- 
est three. 

(c)  Three  weeks  before 
last  child  was  bom,  fell 
against  a  table  and  was  in 
bed  until  child  was  born. 

(d)  Was  given  bromides 
and  opiates  to  prevent  mis- 
carriage. 

8.  Family  history,  present: 

(a)  Says  she  had  no  trou- 
ble after  labor  until  she  got 
up,  when  she  got  up  felt  pel- 
vis bone  move  when  she 
walked  and  gave  her  pain. 

(b)  Has  never  been  well 
since. 

(c)  Has  had  what  doctors 
call  peritoritus  three  times. 

(d)  Had  irritable  bladder 
and  heavy  dragging  feeling 
in  pelvis. 

(e)  Has  yellowish  dis- 
charge from  vagina. 


(f)  Occasional    pains   in 
abdomen. 

(g)  Abdomen  sometimes 
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would  swdl  up  and  get  very  swells  up  and  gets  very  ten- 
tender.    Case,  p.  94,  f.  S71.     der. 

(h)  Said  she  was  very  (h)  Patient  very  nervous, 
nervous.   Case,  p.  94,  f .  371. 

(i)  Said  she  was  consti-  (i)  Bowels  very  consti- 
pated.   Case,  p.  94,  f.  871.        pated. 

(j)  Kidneys  (3-22.  We 
uranalysis  sp.  gr.  101  f»  acid, 
neg.  M.) 

(k)  Appetite:  Fairly  good. 
(1)  Tongue  slightly  coated. 

The  exception  should  be  overruled. 
4.  The  Circuit  Judge  was  careful  in  his  charge  to  the  jury 
to  fully  explain  to  them  the  issues  raised  by  the  pleadings, 
but  he  did  use  the  language  alleged  by  the  appellant, 

3  telling  them  to  read  the  pleadings  so  as  to  see  what 
were  the  issues  involved.     He  was  careful,  however, 

to  impress  the  jury  with  their  duty  to  understand  what  the 
issues  of  fact  were.  He  did  not  omit  his  duty  to  charge 
the  jury  that  his  charge  upon  the  law  was  his  duty. 

If  the  Circuit  Judge  had  failed  to  charge  the  jury  as  to 
what  the  issues  of  fact  raised  by  the  pleadings  were  and  if, 
on  the  contrary,  he  had  simply  referred  them  to  ascertain 
from  the  pleadings  themselves  what  were  the  issues  involved 
he  would  have  been  in  error,  but  he  did  not  do  this.  We 
see  no  error  as  here  complained  of  and  therefore  this  excep- 
tion is  overruled. 

We  will  now  consider  exceptions  8,  9  and  10  in  their 
order  as  follows: 

"8.  The  Circuit  Judge  erred  in  his  charge  to  the  jury  as 

follows :  *It  (a  common  carrier)  is  bound  to  exercise  as  high 

a  degree  of  care  to  protect  a  passenger  from  the  wrong  or 

injury  of  a  fellow-passenger  as  it  is  to  observe,  in 

4  order  to  protect  all  of  the  passengers  from  injury 
arising  from  the  faulty  construction  of  a  railroad  or 

the  faulty  running  of  the  railroad  train.'  *'    The  foregoing 
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is  a  part  of  the  charge  itself,  and  the  Circuit  Judgie  in  his 
charge  in  this  connection  also  said:  "It  is  bound,  also,  to 
exercise  care  to  protect  its  passengers  from  insult  or  injtuy 
proceeding  from  the  employees  of  a  railroad  company  or  a 
fellow-passenger.  And  I  may  say  here  what  I  would  ordi- 
narily have  said,  and  that  is :  there  is  a  distinction  between 
the  oWigation  of  a  railroad  to  protect  its  passengers  from 
accident  arising  from  the  construction  of  the  road  or  from 
the  handling  and  serving  of  the  train,  and  the  obligation  of  a 
railroad  con^ny  to  protect  its  passengers  from  injury  in- 
flicted by  a  fellow-passenger.  And  that  distinction  arises 
from  the  difference  between  the  two.  A  railroad  iron  on 
the  track  is  an  inert  matter;  the  railroad  is  bound  to  sec 
that  whoever  constructs  the  railroad  shall  keep  it  in  good 
condition.  A  passenger  upon  a  railroad  train  is  an  animate 
being,  capable  of  thought  and  action— ^11  of  which  is  con- 
ceived and  there  comes  a  distincticm. 

"It  is  possible  for  a  railroad  company  to  go  and  lode  at  a 
bar  of  iron  and  see  whether  it  is  in  good  order  or  not ;  it  is 
impossible  for  a  person  to  look  on  a  human  being  and  read 
what  his  thoughts  are  or  what  motives  are  prompting  him 
or  which  are  liable  to  pr(>mpt  that  human  brain  into  action. 
That  is  what  the  human  brain  cannot  conceive,  and  yet  that 
places  upon  the  railroad  company  the  obligation  to  keep  a 
proper  and  careful  lookout  for  any  improper  conduct  of  the 
passenger.  We  can  only  judge  of  the  safety  of  the  bar  of 
iron  by  inspecting  it  and  can  only  judge  of  the  danger  of 
injury  by  watching  the  conduct  and  actions  in  respect  to  a 
fellow-passenger;  and,  therefore,  it  is  bound  to  keep  watch 
over  the  passengers  on  the  train.  But  you  see  the  distinc- 
tion that  exists  necessarily  between  the  construction  of  the 
road,  or  the  running  of  a  train  of  cars,  and  the  care  it  must 
exercise  to  see  that  one  is  not  injured  by  a  fellow-passenger. 

*lt  is  bound  to  exercise  as  high  a  degree  of  care  as  is 
consistent  with  the  circumstances  in  each  case;  but  there  is  a' 
distinction  between  the  two  cases,  protecting  a  passenger 
fnwn  wrong  or  injury  of  a  defective  road  or  operating  the 
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dead  matter  which  constitutes  the  track  and  train.  Now, 
the  obligtaion  is  upon  the  railroad  company  to  exercise  care 
in  both  cases,  and  as  high  a  degree  of  care  as  is  consistei^ 
with  the  circumstances  surrounding  such  of  the  respective 
sources  of  danger;  that  is,  the  human  being  on  one  hand, 
and  the  railroad  track  and  train  on  the  other  hand.  And 
that  is  the  distinction  between  the  degree  of  care  or  respon- 
sibilities to  which  the  law  holds  the  railroad  company,  when 
it  is  apprised  of  the  possibility  or  probability  of  a  fellow- 
passenger  to  wrong  or  injure  a  passenger,  and  it  is  bound 
to  observe  as  high  a  degree  of  care  to  protect  a  passenger 
from  the  wrong  or  injury  of  a  fellow-passenger  as  it  is  to 
observe  in  order  to  protect  all  the  passengers  from-  injury 
arising  from  the  faulty  construction  of  the  railroad  trade 
or  the  faulty  running  of  the  railroad  train." 

But  in  addition  to  these  observations  by  the  Circuit  Judge, 
he,  at  the  request  of  the  defendant,  charged  the  jury:  "3. 
As  between  a  carrier  and  a  passenger  with  respect  to  the 
act  or  omission  of  the  carrier  and  its  servants  towards  the 
passenger  regarding  his  safety,  the  law  requires  the  highest 
degree  of  care  consistent  with  the  carrier's  imdertaking. 
This,  however,  is  not  the  standard  by  which  the  carrier's 
liability  to  the  passenger  is  to  be  determined  when  interven- 
ing acts  of  a  fellow-passenger  or  strangers  directly  cause 
the  injury.  It  attaches  only  when  the  carrier  and  its  ser- 
vants could  have  prevented  the  injury  but  failed  to  intervene 
to  avert  it,  with  knowledge  or  with  facts  which  should  have 
imparted  knowledge  that  the  injury  was  threatened."  And 
again,  in  its  argument,  the  defendant  admits  that  as  to  the 
conduct  of  a  fellow-passenger  or  a  stranger  the  rule  is  this: 
"Before  the  carrier  can  be  held  liable  to  one  passenger  for 
insult  or  assault  by  a  fellow-passenger,  it  must  appear  that 
the  agent  or  servants  of  the  carrier  either  knew  of  the  actual 
existence  of  a  disturbance  and  made  no  effort  to  quell  it, 
or  had  knowledge  of  the  presence  on  board  of  disorderly 
or  dangerous  persons,  from  whose  language  or  actions  there 
was  reasonable  ground  to  apprehend  danger  and  failed  to 
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take  any  precautions  to  avert  it.  Knowledge  of  the  danger, 
or  of  facts  and  circumstances  from  which  danger  may  rea- 
sonably be  anticipated,  is  essential.     *     *     *" 

Now,  in  the  case  at  bar,  the  tetsimony  of  the  plaintiff  is 
that  the  conductor  of  defendant's  passenger  train  told  the 
plaintiff  that  one  of  the  passengers  seated  in  the  same  coadi 
as  the  plaintiff  and  her  daughter,  had  given  him  trouble 
that  day  with  two  other  ladies;  and  he  also  said,  "I  don't 
care  what  he  is,  he  will  not  reach  Atlanta  or  Kansas  City." 
Then  he  said  to  the  passenger :  "This  is  the  third  time  since 
12  o'clock  you  have  given  me  trouble,  and  I  will  show  you 
you  will  not  give  me  any  more  trouble."  Passenger  said, 
"You  have  made  that  threat  before."  The  conductor  him- 
self admitted  that  he  told  the  passenger,  "That  lady  don't 
want  to  be  bothered  with  you  any  more,  and  if  you  attempt 
to  bother  her  again,  I  will  put  you  in  the  ditdi  and  you  will 
not  see  Aricansas."  The  allegations  of  the  complaint  set  up 
distinctly  the  misconduct  of  the  passenger  to  the  plaintiff  in 
the  presence  of  the  conductor.  The  testimony  was  respon- 
sive to  those  issues.  Hence  it  was  the  Judge's  duty  to 
charge  the  jury  as  to  the  duty  of  the  railroad  authorities  to 
protect  passengers.  Not  only  was  this  true,  but  the  defend- 
ant asked,  in  its  third  and  fourth  requests  to  charge,  that 
the  Judge  should  so  charge  the  jury.  And  the  Circuit  Judge 
so  charged  the  defendant's  request  as  presented.  This  ex- 
ception should  be  overruled. 

As  to  reception  9,  which  alleges  error  in  the  charge  of 
the  Circuit  Judge  as  follows :  "When  a  railroad  conqyany  is 
put  on  notice  of  facts,  that  a  prudent  railroad  company 
would  take  notice  of ;  that  there  was  danger  arising  from  a 
fellow-passenger,  then  the  railroad  is  bound  to  exercise  as 
high  a  degree  of  care  to  protect  its  passengers  from  wrong 
or  injury  produced  from  a  fellow-passenger  as  from  injury 
arising  from  the  construction  of  the  railroad  itself,  the  run- 
ning of  the  train  and  other  matters  of  that  kind." 

The  defendant  admits,  "That  the  railroad,  under  such  cir- 
cumstances, is  chargeable  with  ordinary  care  to  protect  the 
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threatened  injury" — but  it  suggests  that  the  Circuit  Judge 
was  in  error  when  he  held  that  such  railroad  was  subject  to 
the  same  rule  in  order  to  avoid  the  conduct  of  the  fellows- 
passenger  as  it  would  be  in  case  of  faulty  construction  of 
the  railroad  itself.  When  the  whole  charge  is  regarded, 
there  seems  to  be  no  infringement  of  the  rule  of  law  in  this 
charge.  The  defendant,  in  its  fourth  request  to  charge, 
stated:  "A  railroad  company  is  liable  to  its  passengers  for 
an  injury  by  a  fellow-passenger  only  when  the  conduct  of 
this  passenger  has  been  such  before  the  injury  as  to  induce 
a  reasonably  prudent  and  vigilant  conductor,  or  other  officer, 
to  believe  that  there  was  reasonable  ground  to  apprehend 
violence  and  danger  to  other  passengers,  and  in  such  cases 
it  is  the  duty  of  the  conductor  to  use  all  reasonable  means 
to  prevent  such  injury,  and  if  he  neglects  his  duty  the  com- 
pany is  responsible,  but  otherwise  not."  The  Circuit  Judge 
made  this  charge  as  here  requested.  Surely,  the  Circuit 
Judge  should  not  be  blamed  w>here  he  adopted  the  very  lan- 
guage of  the  defendant  itself.  This  exception  should  be 
overruled. 

The  lOtfi  exception  is  as  follows:  "It  (a  railroad  com- 
pany) can  only  judge  the  danger  of  the  injury  from  a  fd- 
low-passenger  by  watching  the  conduct  and  the  actions  in 
respect  to  a  fellow-passenger ;  and,  therefore,  it  is  bound  to 
keep  a  watch  over  the  passengers  on  the  train."  This  ex- 
ception is  but  a  short  quotation  from  the  general  charge  of 
the  Circuit  Judge,  and  when  it  is  weighed  along  with  other 
portions  of  the  charge,  it  will  be  found  utterly  unobjection- 
able. What  he  meant  was,  that  when  the  conduct  of  the 
fellow-passenger  was  known  Ixy  the  conductor  to  be  vicious, 
as  the  testimony  showed  in  the  case  at  bar  in  exception  8, 
then  the  conductor  should  be  on  the  alert.  As  the  defend- 
ant, in  the  argument  of  its  counsel,  admits  that  the  Circuit 
Judge  admitted  that  there  was  a  difference  between  cases 
when  injuries  to  passengers  resulted  from  faulty  ccffistruc- 
tion  or  condition  of  roadbeds,  or  other  cases  where  passen- 
gers were  injured  by  fellow-passengers.     Still,  the  cases  in 
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our  boc^s  of  reports  show  that  the  defendant  is  liable  for 
injuries  when  the  conductor,  or  other  servant,  is  negligent 
when  he  knows  the  bad  conduct  of  a  fellow-passenger  be- 
forehand, and  adopts  no  precautions  to  protect  his  passen- 
gers.   As  was  said  by  Chief  Justice  Gibson  of  Pennsylva- 
nia: "Precaution  becomes  a  duty  only  when  there  is  a  rea- 
sonable ground  to  apprehend  danger."    Scheffer  v.  R,  R. 
Co.,  105  U.  S.,  252;  Tall  v.  Baltimore  Steam  Packet  Co., 
*7  L.  R.  A.,  123;  R.  R.  Co.  v.  Burke,  53  Miss.,  200;  5  A. 
E.  Encyclopaedia  (2  ed.),  553;  6  Cyc,  602.     This  excep- 
fJon  should  be  overruled. 
^-  Of  course,  a  railroad  company,  Avhen  its  conductor  is 
apprised  of  the  dangerous  or  vicious  conduct  of  a  fellow- 
Passeriger  to  other  passengers  on  the  same  train,  is  bound  to 
^^rcise  great  care  or  watch  to  prevent  such  dangerous  or 
^^cious  conduct.     In  the  case  at  bar,  it  was  in  testimony  as 
^^^'nirig  from  the  conductor,  that  this  same  fellow-passenger 
"3d     a.lready  insulted  ladies  on  this  train.     The  moment, 
"'^^of  ore,  when  some  of  this  bad  conduct  was  being  mani- 
Kst^^  by  this  bad  fdlow-passenger,  the  conductor  was  bound 
^^^^  exercise  of  great  care  to  protect  his  passengers  there- 
^rorx>^      It  would  be  a  sad  day  for  our  people  when  passen- 
^^^>    especially  women,  can  run  the  risk  of  negligence  on 
^    I>art  of  conductors  on  such  trains  in  failure  to  protect 
^^^^  from  the  vicious.     This  exception  should  be  overruled. 
**-     The  charge  here  complained  of  is  of  no  practicable 
moment.     The  lessor-railroad  had  confided  its  rail- 
-'^         road  to  a  railroad-lessee,  so,  therefore,  what  injury 
could  result  to  the  lessor-railroad  by  saying  it  was 
^^cl^j.  the  law  obliged  to  operate  its  railroad?    This  excep- 
•  ^^*^^^    is  overruled. 

-^^  my  opinion,  it  should  be  the  judgment  of  this  Court, 
^"^  the  judgment  of  the  Circuit  Court  be  affirmed. 
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FAUST  V.  SOUTHERN  RAILWAY. 

1.  CoRPOEATioKs — PuEADiKOfl. — ^Whcre  a  defendant  is  sued  as  a  corpora- 
tion and  appears  and  answers  generally^  its  corporate  existence  is 
tliercby  admitted. 

2.  PaiKciPAL  AKD  Agekt— Cabaier — ^Fbeioht — Stoppaoe  ih  Tkaksit. — 
Tliat  one  has  an  office  in  freight  depot  of  a  railway  company,  tliat  lie 
collected  freight  charges  for  company,  and  gave  orders  to  yard- 
master  to  deliver  cars  at  different  points,  is  sufficient  to  admit 
parol  notice  to  him  not  to  deliver  freight  In  transit  as  binding 
oh  his  company. 

3.  Carrier — ^Freight^--Stoppage  ik  Trakbtt. — Carrier  is  liable  to  con- 
signor for  value  of  freight  which  is  delivered  to  consignee  after 
notice  in  transitu  not  to  deliver  to  him,  but  to  another. 

4.  Appeal. — If  it  appear  that  Circuit  Court  on  appeal  from  magistrate 
exclude  from  consideration  testimony  material  to  appellant's  case,  the 
cause  will  be  remanded  for  rdiearing. 

Before  Gary,  J.,  Richland,  July,  1905.    Reversed. 

Action  by  J.  A.  Faust  against  Southern  Railway  Co. 
From  Circuit  order  reversing  magistrate  judgment,  plain- 
tiff appeals. 

Mr,  J.  S.  Vemer,  for  appellant,  cites:  General  denial  does 
not  put  in  issue  corporate  existence:  25  S.  C,  309 ;  27  S.  C, 
164;  22  S.  E.,  789.  Is  defendant  liable  after  notice  to  stop 
in  transitu?  23  S.  C,  286 ;  26  Ency.,  2  ed.,  1116.  As  to 
proof  of  agency:  67  S.  C,  395. 

Mr.  Jno.  T.  Sloan,  contra,  cites :  Evidence  of  defendcaifs 
ownership  of  cars  nmst  be  shown:  63  S.  C,  96.  Right  of 
stoppage  in  transitu  only  arises  in  case  of  insolvency:  Benj. 
on  Sales,  sees.  1229,  1243,  1279;  9  M.  &  W.,  &18.  This 
Court  cannot  review  findings  below  in  such  case:  70  S.  C, 
178,  554,  246;  Code  of  Proc.,  367,  368. 

May  15, 1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Chief  Justice  Pope.  The  complaint  alleges  that 
the  plaintiff  shipped  fourteen  cords  of  wood,  a  carload,  over 
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the  defendant  railroad  from  a  station  known  as  Sharps,  to 
the  city  of  Colim^a,  consigned  to  J.  D.  Trotter,  the  railroad 
issuing  its  bill  of  lading  therefor,  freight  to  be  collected, 
coi  the  23d  of  March,  1904;  that  the  consignee,  the  said 
J.  D.  Trotter,  refused  to  receive  the  carload  of  wood,  of 
which  fact  the  defendant  gave  the  plaintiff  notice.  That 
the  plaintiff  thereupon  ordered  the  said  defendant  to  deliver 
said  wood  to  the  S.  C.  Cotton  Oil  Co.,  which  order  was  not 
complied  with,  but  the  plaintiff  alleged  that  the  defendant 
had  lost  the  wood,  to  the  damage  of  the  plaintiff  in  the  sum 
of  $84,  and  that  the  said  wood  was  wortli  the  sum  of  $34. 

The  defendant  denied  each  and  every  allegation  of  plain- 
tiffs complaint  alleging  the  foregoing  facts. 

The  matter  came  on  for  trial  before  magistrate  B.  P. 
MicMaster,  who  heard  the  testimony  of  the  plaintiff,  Mr. 
Mc.  Robertson  and  D.  Rabon,  wherein  it  appeared  by  the 
original  bill  of  lading  furnished  to  the  plaintiff  by  the  de- 
fendant on  March  23d,  1904,  that  the  wood  was  received 
by  the  defendant  company  to  be  carried  to  Colimrbia  by  the 
defendant  and  was  so  carried.  That  J.  A.  Faust  was  the 
owner  of  the  cord  wood  referred  to  in  the  bill  of  lading  fur- 
nished by  the  defendant.  That  Trotter  refused  to  take  the 
carload  and  plaintiff  then  telephoned  to  one  Mellichamp, 
who  is  cashier  of  the  defendant  company  at  Columbia,  to 
deliver  this  car  of  cord  wood  to  the  S.  C.  Cotton  CHI  Co., 
at  Coliuttbia.  That  Mr.  Mellichamp  collects  freight  for  the 
defendant  company,  g^ves  orders  to  yard-masters  to  carry 
cars  to  different  points  about  Columbia,  and  that  his  office 
is  on  Gervais  street,  in  the  same  office  with  Mr.  D.  L.  Bryan, 
agent  for  defendant  company.  The  office  is  in  the  freight 
depot  of  defendant,  and  Mr.  Mellichamp  promised  to  deliver 
said  wood  to  the  S.  C.  Cotton  Oil  Co.  That  the  value  of  the 
wood  was  $2  per  cord,  and  that  there  were  fourteen  cords 
in  the  car,  and  that  the  freight  charges  from  Sharps  was 
fifty  cents  per  cord.  That  the  car  was  received  in  Coliunbia 
two  or  three  days  after  date  of  bill  of  lading.     That  Mr. 


Digitized  by  VjOOQIC 


862  Faust  v.  Railway. 


Opinion  of  the  Court.  [74  S.  C 


Mellichamp  promised  to  deliver  the  wood  to  the  oil  company. 
That  Trotter  told  plaintiff  that  the  wood  had  not  been  de- 
livered to  him.  Mr.  Mc.  Robertson  testified  that  he  had 
not  received  the  car  and  Mr.  Rabon  testified  that  said  car 
of  wood  was  brought  by  the  defendant  to  the  city  of  Column 
bia  and  that  he  saw  said  car  of  wood  in  the  freight  yard  of 
defendant  company  at  Columbia,  and  that  he  had  stepped 
in  to  Meliichamp's  office  to  deliver  him  a  message  from  the 
plaintiff.  Mr.  Mellichamp  informed  him  that  he  had  already 
received  a  message  from  the  plaintiff  as  to  what  should  be 
done  with  the  car  of  wood,  and  that  he  was  going  to  deliver 
the  wood  to  the  S.C.  Cotton  Oil  Co. 

At  the  close  of  plaintiff's  testimony,  defendant  moved  for 
a  nonsuit  upon  three  grounds :  First.  "That  there  is  no  proof 
of  the  allegations  of  paragraph  one  of  the  complaint— -'That 
the  defendant  is  a  corporation ;'  "  or  Second :  "That  the  de- 
fendant is  the  owner  or  operator  of  a  certain  railway  known 
as  the  Charlotte,  Columbia  and  Augusta  R.  R.  ;*'  or  Third : 
"That  car  was  owned  or  operated  by  the  defendant  com- 
pany." 

The  magistrate  overruled  the  motion,  the  defendant  there- 
upon introduced  witnesses,  to  wit:  W.  R.  Johnson,  S.  B. 
Cooper  (a  yard-master  on  the  Southern  Railroad  Co.,  at 
Columbia),  and  L.  H.  Thomas — all  of  whom  testified  over 
the  objection  of  the  attorney  for  plaintiff.  The  objection 
being  that  said  testimony  was  irrelevant  to  the  issues,  and 
that  the  proper  way  to  show  that  car  had  been  delivered  to  a 
connecting  carrier  was  by  the  production  of  a  receipt,  as 
provided  for  in  the  statute.  That  the  said  car  of  wood  was 
turned  over  to  the  Atlantic  Coast  L4ne  R.  R.  by  the  Southern 
on  April  4th,  and  delivered  to  J.  D.  Trotter  by  the  said  A.  C. 
L.  on  April  5th,  1904.  Over  the  objection  of  the  plaintifTs 
attorney  (the  objection  being  that  said  testimony  was  irrele- 
vant and  incompetent),  D.  A.  Hennigen,  chief  clerk  in 
Southern  Railroad  Co.'s  freight  office  in  Columbia,  testified 
that  he  collected  the  freight  on  said  car  from  J.  D.  Trotter 
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one  or  two  months  after  the  delivery  of  the  said  car  to 
Trotter. 

Judgment  was  entered  up  by  the  magistrate  for  the 
plaintiff  for  the  sum  of  $&1  and  the  cost  of  the  action.  An 
appeal  was  taken  by  the  defendant  from  the  judgment  of 
said  magistrate,  which  came  on  to  be  heard  before  Judge 
Ernest  Gary  c«i  the  Slst  of  July,  1905,  on  the  following 
grounds : 

"1.  Because  the  magistrate  overruled  the  motion  for  a 
nonsuit  made  by  the  defendant  that  there  was  no  proof  of 
the  allegation  contained  in  the  first  paragraph  of  the  com*- 
plaint  which  was  denied  by  the  answer,  and  that  the  con> 
plaint  should  be  dismissed. 

"2.  Because  the  magistrate  utterly  disregarded  the  weight 
of  the  testimony  showing  that  the  carload  of  wood  had  been 
shipped  to  the  consignee,  Dan  Trotter,  according  to  tiie  pro- 
visions of  the  bill  of  lading ;  that  the  wood  was  delivered  into 
his  woodyard  in  the  city  of  Columbia  by  the  Atlantic  Coast 
Line  Railway,  which  corporation  had  received  it  from  the 
defendant ;  that  the  wood  was  hauled  by  the  team  of  Trotter 
from  the  car,  and  that  the  freight  was  paid  by  the  said  Dan 
Trotter. 

"3.  Because  the  magistrate  admitted  the  testimony  of  Mr. 
Faust,  the  plaintiff  in  this  action,  as  to  conversation  between 
him  and  Mr.  Mellichamp,  as  to  the  delivery  of  the  car  of 
wood  to  the  Southern  Cotton  Oil  Co.,  when  there  was  no 
testimony  that  he  had  any  authority  as  the  agent  of  the  de- 
fendant to  change  the  place  of  the  delivery  of  the  wood  other 
than  that  named  in  the  bill  of  lading,  against  the  objection  of 
the  defendant. 

"4.  Because  the  magistrate  erred  in  admitting  the  testi- 
mony, against  the  objection  of  the  defendant  of  the  plaintiff, 
as  to  a  conversation  between  him  and  one  Trotter,  repeat- 
ing what  Trotter  had  told  him,  the  same  being  hearsay. 

"5.  Because  the  magistrate  erred  in  admitting  the  testi- 
mony of  D.  Rabon  as  to  a  conversation  between  him  and 
Mdlichamp  stating  what  Mellichamp  had  told  him  as  to 
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what  should  be  done  witii  the  wood,  against  the  objection  of 
the  defendant." 

Judge  Ernest  Gary,  before  whom  the  appeal  came,  ad- 
judged that  the  exceptions  be  sustained,  and  that  the  judg- 
ment of  the  magistrate  be  set  aside  and  the  complaint  dis- 
missed. 

From  this  judgment  of  the  Circuit  Judge  tiie  plaintiflF  took 
the  following  grounds  of  appeal : 

"1.  Because  his  Honor  erred  in  sustaining  the  first  excep- 
tion to  the  rulings  of  the  trial  magistrate  filed  by  the  attorney 
for  the  deaf ndant ;  for  the  first  paragraph  of  the  complaint 
merely  alleges  that  the  defendant  is  a  railway  corporation 
doing  business  in  Richland  County,  South  Carolina,  and  that 
the  answer  of  the  defendant,  being  a  general  denial,  does 
not  put  in  issue  the  matters  raised  by  said  paragraph  one 
of  the  complaint ;  and  his  Honor  erred  in  not  so  holding. 

"11.  Because  his  Honor  erred  in  sustaining  defendant's 
second  exception  by  overlooking  the  fact  that  the  cause  of 
action  alleged  in  the  complaint  did  not  grow  out  of  defend- 
ant's failure  to  deliver  the  car  of  wood  to  J.  D.  Trotter,  but 
it  grew  out  of  the  wrongful  delivery  of  said  wood,  after  the 
plaintiff,  in  the  exercise  of  his  rights  of  'stoppage  in  tran- 
situ,' had  itotified  the  defendant  not  to  deliver  the  said  wood 
to  Trotter ;  and  out  of  the  failure  of  the  defendant  company 
to  deliver  the  said  car  of  wood  to  the  S.  C.  Cotton  Oil  Co., 
after  the  defendant  had  undertaken  and  agreed  so  to  deliver 
said  wood. 

"HI.  Because  his  Honor  erred  in  sustaining  defendant's 
third  exception  to  the  ruling  of  the  trial  magistrate ;  for  the 
reason  that  as  a  matter  of  law  it  was  not  inctmibent  upon  the 
plaintiff  to  show  that  Mr.  Mellichamp,  with  whom  tfie  irfain- 
tiff  had  the  conversation  referred  to  in  said  exception,  had 
any  authority  as  the  agent  of  the  company  to  change  the 
place  of  delivery  of  the  wood,  other  than  by  showing  that  the 
said  Mellidhamp  was  an  agent  of  the  defendant  company,  re- 
siding in  Columbia  and  occupying  an  office  furnished  by  the 
defendant,  whose  duty  it  was  to  collect  freight  and  give 
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orders  to  the  yard-masters  for  the  defendant  company  to  de- 
liver cars  at  different  points  in  and  about  Columbia,  and  that 
he  was  in  discharge  of  said  duties  at  the  time  of  the  said  con- 
versation, all  of  which  facts  were  proved,  and  conclusively 
established  by  the  undisputed  evidence  in  the  case.  And  his 
Honor  also  erred  in  sustaining  said  third  exception,  because 
the  conversation  referred  to  between  Mr.  Faust,  the  plaintiff, 
and  Mr.  MeMichamp  was  relevant  to  the  issues  raised  by  the 
pleadings,  and  competent,  it  having  been  shown  that  Mr. 
Mellichamp  was  a  servant  and  agent  of  the  defendant  com- 
pany, residing  in  Columbia,  occupying  an  office  furnished  by 
the  defendant,  and  attending  to  the  delivery  of  freight  cars 
for  the  defendant. 

"IV.  Because  his  Honor  erred  in  sustaining  defendant's 
fourth  exception  to  the  ruling  of  the  trial  magistrate ;  for  the 
reason  that  the  said  conversation  was  brought  out  by  the 
defendant's  attorney  on  cross-examination,  and  for  the  rea- 
son that  same  was  relevant  to  the  issues  raised  by  the  plead- 
ings, and  ccwnpetent,  in  that  it  was  in  reply  to  defendant's 
contention  that  Trotter  had  received  the  said  wood. 

"V.  Because  his  Honor  erred  in  sustaining  defendant's 
fifth  exception  to  the  ruling  of  the  trial  magistrate ;  for  the 
reason  that  no  objection  to  the  testimony  of  said  witness  as 
to  the  said  conversation  was  made  before  the  trial  magis 
trate,  and  also  for  the  reason  that  it  had  been  shovym  by  the 
undisputed  evidence  in  the  case  that  the  said  D.  Rabon  had 
acted  as  agent  of  the  plaintiff  in  shipping  the  said  wood,  and 
Mr.  Mellichamp  was  the  agent  of  the  defendant  company, 
whose  duty  it  was  to  deliver  freight  cars  at  Columbia. 

"VI.  Abandoned. 

"VII.  Because  his  Honor  erred  in  dismissing  the  com- 
plaint, while  if  the  magistrate  had  erred  as  complained  of, 
die  case  should  have  been  sent  back  to  him  for  a  new  trial. 

"VIII.  Because  his  Honor  erred  in  not  sustaining  the  trial 
magistrate,  since  the  undisputed  testimony  is  that  the  car  of 
wood  in  question  was  consigned  by  the  plaintiff  over  the 
road  of  the  defendant  company  to  Dan  Trotter,  Cblumbia, 
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S.  C,  on  March  23d,  1904,  but  not  paid  for  at  the  time  of 
said  consignment  or  thereafter,  and  that  upon  the  arrival 
of  said  car  in  Columbia,  the  said  Dan  Trotter  refused  to 
accept  or  pay  for  same,  which  refusal  was  made  known  to 
defendant  while  the  said  car  of  wood  was  still  in  possession 
of  the  defendant,  to  wit:  on  the  28th  of  March,  1^04r,  on 
which  day  the  plaintiff  ordered  the  defendant  to  deliver  the 
said  car  of  wood  to  the  S.  C.  Cotton  Oil  Co.,  which  the  said 
company  agreed  to  do;  but  which  it  failed  to  do." 

The  first  exception  must  be  sustained.     The  magistrate 
was  correct  in  refusing  to  grant  a  nonsuit.     The  case  of 
Montgomery  v.  Ry,,  73  S.  C,  503,  shows  that  when  a  de- 
fendant is  sued  as  a  corporation  and  appears  and 

1  answers  as  such  to  the  merits,  defendant's  corporate 
existence  stands  admitted. 

The  third  exception  is  also  well  taken.     The  magistrate 

committed  no  error  in  admitting  the  testinDony  of  J.   A. 

Faust  as  to  a  conversation  between  him  and  Mr.  Mellichamp 

as  the  agent  of  the  defendant,  as  to  the  delivery  of  the 

2  wood  to  the  South  Carolina  Cotton  Oil  Q).     There 
was  testinKttiy,  as  already  stated,  that  Mellichamp 

had  an  office  in  the  freight  depot  of  defendant,  that  he  col- 
lected freight  for  defendant  and  gave  orders  to  the  yard  mas- 
ter to  carry  cars  to  different  points  about  Colunrf>ia.  This 
was  competent  evidence  on  the  question  whether  it  was 
within  the  authority  of  Mellichamp  to  receive  notice  from 
plaintiff  not  to  deliver  the  wood  to  Trotter,  but  to  deliver  to 
the  South  Carolina  Cotton  Oil  Co. 

For  the  same  reason  the  fifth  exception  must  be  sustained. 
There  being  evidence  tending  to  show  Mellichamp's  agency 
for  defendant  in  the  matter,  it  was  competent  to  permit  the 
witness  Rabon  to  testify  as  to  his  conversation  with  Melli- 
champ in  order  to  show  that  Mellichamp  had  received  notice 
from  plaintiff  not  to  deliver  to  Trotter,  but  to  deliver  to  the 
Cotton  Oil  Oo.  and  of  Mellichamp's  agreement  to  so  deliver. 

By  these  rulings  the  Circuit  Court  excluded  from  consid- 
eration the  testimony  tending  to  show  notice  to  the  defend- 
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ant  carrier,  by  the  vendor,  shipper,  not  to  deliver  to  the 
original  vendee  and  consignee,  and  we  are  bound  to  hold  that 
these  rulings  necessarily  affected  his  conclusion  of  fact. 

It  is  true  there  was  evidence  to  the  effect  that  the  wood 
was  delivered  to  Trotter,  the  consignee,  named  in  the  bill  of 
lading,  but  the  theory  of  plaintiff's  action  was  not  that  de- 
fendant failed  to  deliver  according  to  the  bill  of  lad- 

3  ing,  but  his  action  rested  on  the  right  of  vendor  before 
delivery  of  the  goods  by  the  carrier  to  stop  delivery 

to  the  vendee. 

The  case  of  Pool  v.  Railroad  Co,,  23  S.  C,  290,  states  the 
principle  that  in  a  contest  between  the  vendee  and  vendor,  the 
vendor  can  not  vindicate  an  attempt  to  exercise  the  right  of 
stoppage  in  transitu  imless  he  shows  that  the  vendee  was  in- 
solvent, but  in  a  contest  between  the  vendee  and  carrier,  all 
that  is  necessary  to  stop  the  goods  in  the  hands  of  the  car- 
rier is  a  simple  notice  from  the  consignor  forbidding  delivery 
to  the  vendee.  The  effect  of  such  notice  is  to  revest  posses- 
sion in  the  vendor  and  if  the  carrier  deliver  to  the  vendee 
after  such  notice,  he  becomes  liable  to  the  vendor.  The  same 
principle  would  apply  in  a  suit  by  the  vendor  against  the  car- 
rier. If  after  such  notice  possession  of  the  goods  revests  in 
the  vendor  it  is  a  breach  of  the  vendor's  right  for  the  carrier 
to  deliver  to  the  vendee  contrary  to  the  instructions  of  the 
vendor. 

It  must  follow  that  the  exclusion  of  the  testimony  bearing 
on  this  point  was  prejudicial  to  the  plaintiff. 

This  Court  can  not  review  die  findings  of  fact  of  the  Cir- 
cuit Court  in  an  appeal  from  the  magistrate  court,  nor  can 
this  Court  make  any  original  findings  of  fact  in  such 

4  cases.     But  since  it  appears  that  the  conclusion  of  the 
Circuit  Court  was  based  upon  erroneous  rulings  ex- 
cluding from  consideration  testimony  material  to  plaintiff's 
case,  it  was  error  to  dismiss  the  appeal  and  the  case  must  be 
remanded  to  the  Circuit  Court  for  a  rehearing. 

This  conclusion  renders  further  consideration  of  the  ex- 
ceptions unimportant. 
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The  judgment  of  the  Circuit  Court  is  reversed,  and  ihe 
case  remanded  to  the  Circuit  Court. 


WARDLAW  V.  TROY  GIL  MILL. 

1.  Mechanic's  Lien — Payment. — ^Whcrc  a  manufacturer  of  brick  sdUs 
to  a  builder  a  quantity  of  brick  which  is  used  partly  in  the  con- 
templated building  and  part  sold  without  notice  to  manufacturer  and 
payment  is  made  on  account  generally  and  manufacturer  flletf  a 
mechanic's  lien  for  balance^  the  lien  is  only  valid  for  amount  of  brick 
used  in  the  building,  but,  under  the  facts  here,  the  payment  on  account 
may  be  credited  by  creditor  on  unsecured  part  of  debt  and  not  on 
oldest  items. 

9.  Notice. — Chattel  Moetoage  not  recorded  In  time  Is  not  a  valid  lien 
on  property  covered  against  a  subsequent  creditor  before  record,  on 
ground  that  such  creditor  did  not  extend  credit  on  the  faith  of  prop- 
erty thereby  covered.  Knowledge  by  the  president  of  the  corporation 
of  lien  on  machinery  bought  by  it  is  not  notice  to  bank  loaning  money 
to  the  corporation  because  such  president  is  a  director  of  the  bank 
and  a  member  of  its  loan  committee. 

3.  Maeshaluno — EauiTT. — A  Creditor  holding  a  mortgage  lien  whidi 
it  neglects  to  record  in  time  has  no  equity  to  require  a  subsequent 
creditor  to  exhaust  indorsers  on  its  note  so  as  to  permit  the  mortgage 
creditor  to  have  a  large  part  of  debtor's  property  applied  to  his 
mortgage  debt. 

4.  Ibid. — Practice. — In  a  proceeding  to  marshall  assets  and  call  in  cred- 
itors, after  all  parties  have  been  heard;  report  made  purporting  to 
cover  all  claims;  no  exceptions  filed;  a  creditor  then  making  applica- 
tion to  have  his  claim  increased  or  amended  should  make  some  show- 
ing of  excusable  neglect,  inadvertence  or  surprise,  and  all  other 
parties  in  interest  should  be  given  an  opportunity  to  be  heard. 

5.  Rehearing  refused. 

6.  New  Trial. — Motion  for  leave  to  make  motion  l)elow  for  new  trial  on 
after-discovered  evidence  refused,  because  it  does  not  clearly  appear 
that  the  after-discovered  evidence  would  effect  the  result,  and  Court 
is  not  satisfied  that  movant  has  used  due  diligence. 

Before  Watts,  J.,  Greenwood,  May,  1905.     Modified. 
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John  U.  Wardlaw  and  W.  H.  Kennedy  against  Troy  Oil 
Mill  et  al.  From  Circuit  decree,  Troy  Oil  Mill,  G.  P.  Neel 
and  J.  C.  Kennedy,  receivers,  and  First  National  Bank  of 
Greenwood,  appeal. 

Messrs.  C<tldwell  &  Giles,  IVm.  P.  Greene  and  McGhee  & 
Richardson,  for  appellants. 

Mr.  Wm.  P.  Greene,  for  First  National  Bank  of  Green- 
wood,  cites:  Order  as  to  opening  cause  and  providing  for 
attorneys^  fee  on  claim  of  D.  A.  Tompkins  Co.  is  wrong: 
Code  of  Proc.,  ^94,  290 ;  30  S.  C,  329 ;  32  S.  C,  58.  Could 
Georgia^Carolina  Company  elect  as  to  which  items  of  its 
account  it  would  apply  the  payment  on  account:  24  Minn., 
86 ;  23  Me.,  22 ;  36  Ala.,  482 ;  1  Men,  512 ;  2  B.  &  Aid.,  39 ; 
5  Bing.,  13;  4  Russ.,  154;  27  Ala.,  445;  6  N.  Y.,  147;  105 
Mass.,  255;  22  Mich.,  475;  44  Me.,  121;  9  Wheat.,  720;  19 
Conn.,  190;  26  N.  H.,  85;  4  Minn.,  278;  Munger  on  Pay., 
102,  et  seq.;  1  Tudor's  Lead.  Cas.,  1 ;  1  Am.  Lead.  Gas.,  271 ; 
2  Enc,  463.  Contract  reserving  title  in  chattels  to  seller  is 
a  mortgage:  21  S.  C,  212.  Knowledge  of  attorney  of  cor- 
poration is  not  notice  to  bank  of  which  the  same  person  was 
president:  33  S.  C,  472 ;  50  S.  C,  289.  The  D.  A.  Tomp- 
kins Co.  cannot  invoke  the  two-fund  doctrine  as  against  this 
appellant:  19  Ency.,  1284;  Sub.  Div.  B.  Sheld.  on  Sub.,  100, 
102,  94,  98,  67;  2  S.  C,  16;  14  Rich.  Eq.,  132. 

Messrs.  Sheppards,  Greer  &  Park,  for  Georgfia-Carolina 
Brick  Co.,  contra,  cite :  Mechanics^"  lien  extends  to  all  material 
sold:  Code  1902,  sec.  3008 ;  22  Ency.,  348.  As  to  application 
of  payment  by  this  respondent:  Hopper  v.  Hopper,  61  S.  C. ; 
Bail.  Eq.,  342;  9  S.  C,  344;  12  S.  C,  38;  20  S.  C,  548; 
Bail.  Eq.,  430,  380;  37  S.  C,  213;  32  S.  C,  277;  27  S.  C, 
48;4Cranch,  317. 

Mr.  Ellis  G.  Graydon,  for  D.  A.  Tompkins  Co.,  contra, 
cites:  Bifect  of  unrecorded  lien:  21  S.  C,  212;  23  S.  C, 
24—74 
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543 ;  Code  of  1902,  2456,  2655.  Knowledge  of  the  attorney 
of  the  oil  mUl  of  the  lien  is  notice  to  the  hcmk,  because  the 
attorney  of  the  oil  mill  was  president  of  the  bank:  33  S.  C,. 
472;  50  S.  C,  289;  1  Ency.,  1148;  65  S.  C,  118;  70  S.  C, 
240,  306. 

The  opinion  herein  was  filed  April  18,  1906,  but  remit- 
titur held  up  on  petition  for  rehearing  until 

May  16,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Woods.  This  action  was  brought  against 
Troy  Oil  Mill  Co.  and  its  president  and  directors,  alleging 
mismanagement  and  asking  the  Court  to  take  charge  of  the 
property  of  the  corporation  and  administer  it  for  the  benefit 
of  creditors  and  stockholders.  Receivers  were  appointed 
and  it  was  referred  to  the  master  to  take  proof  of  claims 
and  to  report  upon  all  issues  of  law  and  fact.  This  report 
has  been  confirmed  by  the  Circuit  Court,  and  an  order  has 
been  made  for  the  sale  of  the  property. 

The  issues  in  the  appeal  are  raised  by  the  D.  A.  Tompkins 
Co.,  First  National  Bank  of  Greenwood  and  Georgia-Caro- 
lina Brick  Co.,  as  to  their  respective  rights  as  creditors. 
The  Georgia-Carolina  Brick  Co.  sold  to  the  Troy  Oil  Mill 
Co.  bricks  to  the  value  of  $2,040,  shipped  at  various  dates 
from  July  1st  to  October  18th,  1904,  to  be  used  in  the  erec- 
tion of  its  cotton  seed  oil  mill.  All  the  brick  were  not,  how- 
ever, used  in  the  construction  of  the  mill,  but  without  notice 
to  the  brick  company  a  considerable  portion  of  them  were 
sold  by  the  officers  of  the  oil  mill  company.  On  October 
13th,  1904,  a  payment  of  $1,000  was  made  without 

1       any  direction  as  to  the  application  by  the  debtor  and 

credited  by  the  creditor  on  the  general  account.    The 

brick  company  filed  a  mechanic's  lien  for  the  balance  of 

$1,040.    The  Circuit  Court  held  the  whole  sum  to  be  secured 

by  the  mechanic's  lien,  notwithstanding  the  objection  made 
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by  First  National  Bank  as  a  creditor  that  the  lien  was  valid 
only  for  the  bricks  used  in  the  erection  of  the  mill.  Our 
statute  gives  a  lien  only  "for  materials  furnished  and  actu- 
ally used  in  the  erection,  alteration  or  repair  of  any  building 
or  structure,"  &c.,  and  there  is  no  reason  or  authority  which 
would  warrant  the  Court  in  extending  the  statute  beyond  its 
plain  words.     On  this  point  the  Circuit  Court  erred. 

It  was  also  contended  by  First  National  Bank  that  the 
credit  should  be  applied  to  the  first  items  in  date  on  the 
current  account  for  the  bricks,  the  result  of  which  would 
be  the  credit  would  to  a  considerable  extent  extinguish  the 
debt,  for  the  bricks  actually  used,  which  is  admitted  to  be 
secured  by  the  lien,  and  leave  the  portion  of  the  debt  for  the 
bricks  furnished  but  not  used  unpaid.  This  position  cannot 
be  sustained.  The  debtor  has  the  right  to  direct  the  appli- 
cation of  credits,  but  if  he  fails  to  exercise  this  right  the 
creditor  may  make  the  application  at  any  time  before  judg- 
ment or  verdict.     Bell  v.  Bell,  20  S.  C,  34. 

When  neither  debtor  nor  creditor  makes  the  application, 
the  Court  will  make  it  according  to  its  own  notions  of  jus- 
tice, usually  to  the  unsecured  debt  or  that  for  which  the 
security  is  most  precarious.  Bell  v.  Bell,  supra;  Jones  v. 
U.  S.,  7  Howard,  690;  Field  v.  Holland,  6  Cranch,  25. 

It  is  true,  that  as  a  general  rule  credits  entered  on  an 
account  current  will  be  applied  to  the  oldest  items  first,  but 
this  rule  is  not  inflexible,  and  will  not  be  followed  when  it 
would  be  inequitable  to  do  so.  The  cases  in  support  of  this 
exception  will  be  found  collated  in  the  valuable  note,  96 
Am.  St.  Rep.,  64. 

It  would  be  difficult  to  imagine  a  case  where  it  would  be 
more  inequitable  than  in  this  instance  to  follow  the  general 
rule.  The  creditor  kept  a  single  current  account,  and  made 
a  general  credit  thereon  of  a  payment  received  without  direc- 
tion from  the  debtor  as  to  its  application,  supposing  the 
bricks  furnished  by  him  were  all  used  as  supplied  in  the 
erectioh  of  the  oil  mill  according  to  the  understanding  when 
tile  contract  of  sale  was  made,  and  that  the  entire  account 
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would  be  secure  under  the  provisions  of  the  statute  allowing 
the  filing  of  a  lien  for  materials  used.  The  debtor,  how- 
ever, without  notice  to  the  creditor  by  selling  a  portion  of 
the  bricks  divided  the  items  of  the  account  mto  two  distina 
classes,  one  secured  by  the  lien,  the  other  entirely  unsecured. 
In  these  circumstances  equity  requires  the  application  of  the 
credit  to  the  items  not  secured  by  the  lien ;  especially  as  the 
creditor  before  judgment  has  signified  his  election  that  it 
should  be  so  applied. 

The  D.  A.  Tompkins  Co.  furnished  the  machinery  for  ihe 

Troy  Oil  Mill  under  a  contract  which ,  provided  it  should 

retain  title  to  the  machinery  until  payment  of  the  purchase 

money.     The  date  of  the  contract  is  May  17th,  1904:,  but  it 

was  not  recorded  until  December  9,  1904.     It  pro* 

2  vided  that  shipments  of  power  plant  machinerv  were 
to  begin  July  1,  1904,  and  of  oil  mill  machinery  July 
20,  1904.  The  only  evidence  of  the  actual  date  of  delivery 
of  machinery  is  the  statement  of  the  president  of  Troy  Oil 
Mill  that  according  to  his  recollection  all  the  machinery  was 
shipped  and  on  the  ground  on  August  24,  1904,  on  which 
date  a  note  for  $5,000  was  given  to  First  National  Bank 
by  the  oil  mill  company,  and  the  proceeds  paid  on  the  ma- 
chinery. The  question  is  whether  the  contract  made  with 
the  D.  A.  Tompkins  Co.,  being  a  contract  in  the  nature  of 
a  mortgage,  not  recorded  within  forty  days  from  the  time  of 
its  execution  or  delivery,  is  a  valid  lien  as  against  the  bank 
claiming  to  be  a  subsequent  creditor  without  notice  of  the 
terms  of  the  contract. 

It  was  held  by  the  master  and  the  Circuit  Judge  that  the 
bank  could  not  assail  the  validity  of  the  mortgage  contract 
for  failure  to  record,  because  it  did  not  extend  credit  on  the 
faith  of  the  property  therein  mentioned.  As  far  as  we  can 
discover  there  is  no  evidence  that  credit  was  not  extended 
on  the  faith  of  the  machinery;  but  even  if  it  was  not,  this 
could  not  avail  the  seller  of  the  machinery.  Proof  that  a 
subsequent  creditor  did  not  even  know  of  the  existence  of 
the  property  covered  by  an  unrecorded  mortgage  would  not 
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avail  the  mortgagee,  for  the  reason  that  the  statute  makes 
no  such  exception  in  the  protection  afforded  to  subsequent 
creditors  without  notice.  Secret  liens  ought  not  to  be 
favored,  and  we  are  not  inclined  to  indulge  in  any  attempts 
at  refinement  in  the  interpretation  of  the  statute  in  order  to 
protect  those  who  from  design  or  negligence  fail  to  record 
their  papers  and  then  when  disaster  comes  set  them  up 
against  subsequent  unsecured  creditors.  But  the  master  and 
the  Circuit  Judge  further  held  that  actual  notice  of  the 
mortgage  must  be  imputed  to  the  bank  from  the  fact  that 
S.  H.  McGhee,  the  president  of  the  bank,  was  also  attorney 
of  the  Troy  Oil  Mill,  and  Dr.  Neel,  the  president  of  the 
oil  mill  cc«npany,  was  a  director  and  a  member  of  the  loan 
committee  of  the  bank. 

Mr.  McGhee  says  that  he  had  no  notice  of  the  mortgage 
contract,  and  did  not  even  know  from  whom  the  machinery 
was  bought,  when  he  made  the  loan,  and  there  is  no  evidence 
to  the  contrary.  Dr.  Neel  says :  "I  don't  remember  making 
any  statement  about  the  mill  to  bank  officers  when  the  $5,000 
note  was  given.  When  a  loan  is  made  to  one  individually 
or  when  he  is  in  any  way  interested  or  connected  with  the 
borrower  on  the  loan  board,  that  one  has  nothing  to  do  with 
passing  on  that  loan.  Another  is  appointed  in  his  stead. 
At  the  time  this  loan  was  made  I  did  not  acquaint  the  bank 
with  any  of  the  facts  with  reference  to  the  Tompkins  pur- 
chase."   .This  is  also  uncontradict^. 

In  general  notice  to  an  attorney  is  notice  to  his  client, 
but  obviously  notice  is  not  imputed  to  an  attorney  in  all 
his  personal,  professional  and  official  connections  from  the 
fact  that  one  of  his  clients  has  notice.  The  bank  could  not 
be  charged  with  notice  through  McGhee,  its  president,  of  a 
I'^rtgage  of  another  corporation  of  which  McGhee  was  the 
attorney,  when  McGhee  himself  had  no  notice  of  such  mort- 
gage. Neel,  the  president  of  the  oil  mill  company,  when 
procuring  a  loan  for  it  from  the  bank,  was  not  acting  as  a 
director  of  the  bank  or  a  member  of  its  loan  committee, 
but  on  the  contrary  his  relation  and  interests  were  those  of 
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a  borrower  from  the  bank,  and  there  is  no  presumption  that 
he  informed  the  bank  of  the  mortgage.  The  rule  imputing 
to  the  principal  the  agent's  knowledge,  it  is  said  in  Knabe- 
lack  V.  Bank,  50  S.  C,  290,  27  S.  E.,  962,  is  placed  by 
majority  of  courts,  including  our  own,  "on  the  ground  that 
it  is  the  duty  of  the  agent  to  communicate  to  his  principal 
all  knowledge  which  he  possesses  material  to  the  principal's 
business,  and  the  presumption  that  he  has  done  that  duty. 
Under  the  operation  of  this  reason,  what  are  sometimes 
called  exceptions  or  qualifications  to  the  rule  have  grown 
up.  For  example,  an  agent  is  not  presumed  to  have  com- 
municated to  his  principal  professional  confidences  received 
in  representing  a  third  person  (Akers  v.  R<nvan,  33  S.  C, 
473,  12  S.  E.,  165),  or  knowledge  acquired  while  acting  for 
himself  or  for  a  third  person  and  not  for  the  principal  (same 
authority),  or  where  the  knowledge  is  such  that,  according 
to  human  nature  and  experience,  the  agent  is  certain  to 
conceal,  or  where  the  agent  is  acting  in  an  adversary  rela- 
tion to  the  principal,  or  meditates  a  fraud  against  his  prin- 
cipal or  some  third  person  in  his  own  interest  which  would 
be  defeated  by  disclosure."  The  knowledge  of  Neel  as 
president  of  the  oil  mill  company  is  not,  therefore,  to  be 
imputed  to  the  bank,  though  he  was  one  of  its  directors  and 
a  member  of  its  loan  committee. 

But  it  is  insisted  that  the  D.  A.  Tompkins  Company,  at 

all  events,  has  an  equity  .to  require  the  bank  to  exhaust  the 

sureties  on  the  note  it  holds,  they  being  directors  of  the  oil 

mill  company,  before  assailing  the  validity  of  the  Tompkins 

Company's  contract  as  a  preferred  claim  on  the  ma- 

3  chinery.  'Hiis  position  is  unsound.  The  true  rule 
is  thus  stated  in  19  Am.  &  En.  Ency.,  1264:  "The 
doctrine  of  marshaling  being  a  rule  of  equity  and  having 
its  foundation  in  principles  of  natural  justice,  its  applica- 
tion will  not  be  enforced  when  it  would  so  operate  as  to  work 
substantial  injustice  or  injury  to  any  party  in  interest.  Thus 
marshaling  will  not  be  applied  to  the  detriment  of  a  third 
person  having  an  equity  equal  or  superior  to  that  of  rhc 
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person  seeking  to  invoke  the  rule."  The  Tonqrfcins  Com- 
pany has  no  equity  superior  to  the  sureties.  It  is  true  these 
sureties  were  directors  of  the  oil  mill  company,  but  being 
sureties  they  were  not  primarily  liable  for  the  debt.  There 
is  no  evidence  that  they  had  any  part  in  keeping  the  contract 
oflf  the  record,  and  it  would  not  be  equitable  to  require  them 
to  pay  a  debt  to  the  exemption  of  the  property  of  the  prin- 
cipal for  the  benefit  and  protection  of  a  creditor  who  had 
lost  his  preference  by  his  own  negligence. 

This  disposes  of  all  the  questions  involved  in  the  appeal 
except  the  controversy  as  to  the  allowance  of  a  fee  to  the 
attorney  of  the  Tompkins  Company.      Its    contract  con- 
tained a  clause  providing  in  case  of  default  the  mort- 

4  gage  creditor  should  have  a  right  "to  take  possession 
of  the  machinery  and  other  property  named,  and  sell 
it  by  private  or  public  sale,  after  thirty  days  advertising, 
and  without  process  of  law,  and  retain  any  balance  that  may 
be  unpaid  on  all  notes,  together  with  interest,  traveling 
expenses,  attorney's  and  other  fees  connected  with  collec- 
tion, and  pay  purchaser  any  surplus  and  collect  from  pur- 
chaser any  deficiency." 

No  fee  was  claimed'  or  proved  before  the  master,  and 
there  was  no  exception  to  his  report  on  this  point.  Upon 
the  hearing  of  the  cause,  however,  the  Circuit  Judge  ordered 
"that  the  master  take  testimony  and  report  what  is  a  suit- 
able fee  for  the  attorney  of  the  D.  A.  Tompkins  Company's 
claim,  and  have  same  rank."  The  First  National  Bank  sub- 
mits the  order  was  improper,  because  the  amount  of  claim 
of  the  Tompkins  Company  had  been  fixed  by  the  report 
of  the  master,  to  which  there  was  no  exception.  The  gen- 
eral rule  is  that  a  court  of  equity  may  within  its  discretion 
allow  clafans  to  be  proved  as  long  as  the  Court  has  control 
of  the  funds  from  which  it  is  to  be  paid.  Nayler  v.  Smith, 
11  Rich.  Eq.,  259.  But  when  all  parties  have  been  heard, 
a  report  has  been  made  purporting  to  cover  all  claims,  and 
no  exceptions  have  been  filed  within  the  time  required  by 
law,  a  creditor  who  then  makes  application  to  have  his  claim 
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increased  or  amended  should  make  some  showing  of  excusa- 
ble neglect,  inadvertence  or  surprise,  and  the  other  parties 
to  the  cause  whose  interests  are  to  be  affected  should  be 
given  full  opportunity  to  be  heard  as  to  the  propriety  of 
allowing  the  matter  to  be  reopened,  and  also  as  to  the  merits 
of  the  proposed  increase  or  amendment  of  the  claim.  The 
record  does  not  indicate  that  this  showing  was  made  by  the 
Tompkins  Company  or  that  other  parties  in  interest  were 
given  an  opportunty  to  be  heard,  and  we  think  the  Circuit 
Judge  erred  in  this  particular.  The  claim  for  fees  may  still 
be  brought  before  the  Court  in  the  manner  above  indicated. 
The  judgment  of  this  Court  is,  that  the  cause  be  remanded 
to  the  Circuit  Court  for  such  further  proceedings  as  may  be 
necessary  to  carry  out  the  views  herein  expressed. 

Per  Curiam.     Careful  consideration  of  the  petition  for 
rehearing  does  not  disclose  any  point  of  law  or  mat- 
5       ter  of  fact  overlooked  by  the  Court  in  the  considera- 
tion and  decision  of  this  cause.     The  petition  for 
rehearing  is,  therefore,  dismissed. 

The  motion  to  further  stay  the  remittitur  in  order  that 
the  D.  A.  Tompkins  Co.  may  move  the  Circuit  Court  for 
a  new  trial,  on  the  ground  of  after-discovered  evi- 
6     dence,  must  also  be  denied.     It  does  not  clearly  ap- 
pear that  the  new  evidence  would  aflFect  the  result; 
but  aside  from  that,  the  affidavit  fails  to  satisfy  the  Court 
that  the  D.  A.  Tompkins  Co.  used  due  diligence  to  discover 
this  evidence  before  trial. 
The  order  staying  the  remittitur  is,  therefore,  revoked. 
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SULLIVAN  V.  SOUTHERN  RY. 

1*  Cakbieb — Baooaoe. — If  a  carrier  sell  a  passenger  a  ticket  from  a  point 
on  its  line  to  a  point  on  another  line  reached  by  a  junctional  point 
at  which  the  connection  is  not  dose,  it  must  check  his  baggage  to  that 
point  and  it  cannot  require  him  to  accompany  his  baggage. 
Ml.  Justice  Gabt  dissents, 
°  I^TTKrnvE  Damages. — Jury  may  infer  wantonness  from  conscious  fail- 
ure to  observe  due  care.    Refusal  of  a  ticket  agent  to  check  baggage 
of  passenger  to  a  point  on  another  line,  to  which  he  has  sold  pas- 
^^ger  a  ticket,  because  under  rules  of  his  company  he  could  only 
^eck  to  junctional  point,  throwing  the  baggage  out  of  the  car  upon 
''^*Um  to  him  of  check  to  junctional  point,  and  refusing  to  take 
'^I'ge  of  baggage  thereafter,  will  support  punitive  damages. 
M^  Justice  Woods  dissents. 
^.  Bagoaob — Cabbiebs. — Code  1909,  sec.  2166,  prescribing  penalty  for 

failure  of  carrier  to  check  baggage  is  not  exclusive. 
4.  Reheabino  refused. 


Before  Watts,  J.,  Greenwood,  April,  1904.    Affirmed. 

Action  by  B.  A.  Sullivan  against  Southern  Railway. 
From  judgment  for  plaintiff,  defendant  appeals. 

Mr,  T.  P.  Cothran,  for  appellant,  cites:  Sec.  2166,  Code 
of  IQ02,  is  exclusive  for  wilful  refusal  to  check  baggage: 
Code  1902,  sec.  2207;  26  Ency.,  671;  19  Wall.,  227;  120 
U.  S.,  747;  112  Fed.  R.,  724;  12  Am.  Dec.,  257;  21  Am. 
Dec.,  449;  19  Fed.  R.,  505;  4  Bar.,  2305;  16  Ency,  P.  & 
P.,  239;  2  McC,  117;  1  N.  &  McC,  22;  15  S.  C,  552;  14 
S.  C,  35;  40  S.  C,  103;  47  S.  C,  233. 

Messrs.  Sheppards,  Grier  &  Park,  contra,  cite :  As  to  pu- 
nitive damages:  54  S.  C,  505 ;  37  A.  &  E.  R.  R.  Cas.,  232. 
Sec.  2166  of  Code  of  1902  is  not  exclusive:  63  S.  C,  312; 
Code  1902,  sec.  2208 ;  25  S.  C,  53. 

The  opinion  here  "vvas  filed  May  5,  1906,  but  remittitur 
held  up  on  petition  for  rehearing  until 
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May  S5,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Chiei^  Justice  Pope.  The  plaintiff  sought  by  this 
action  $1,000  damages  on  account  of  the  alleged  wilful  and 
malicious  acts  of  the  defendant  in  refusing  to  check  the  bag- 
gage of  the  plaintiff,  who  was  a  passenger  with  a  ticket  from 
Abbeville  to  Greenwood  on  the  19th  of  September,  1903, 
and  in  throwing  said  baggage  from  the  train  and  allowing 
it  to  remain  uncared  for. 

The  history  of  the  case  as  taken  from  the  appellant's  brief 
is  about  as  follows:  "That  on  September  19th,  1902,  the 
plaintiff  purchased  at  Abbeville  a  ticket  from  Abbeville  to 
Greenwood,  and  requested  the  agent  to  check  his  baggage 
accordingly,  paying  him  forty-five  (45c.)  cents  excess  bag- 
gage charges;  the  agent,  however,  checked  the  baggage  to 
Hodges;  plaintiff  went  to  the  agent  again  and  directed  him 
to  check  to  Greenwood;  the  agent  wilfully  and  maliciously 
refused  to  do  so,  repaid  the  plaintiff  forty-five  cents  and  aist 
the  trunk  off  the  train,  informing  the  plaintiff  that  it  might 
lie  out  on  the  ground  in  the  weather  so  far  as  he  was  con- 
cerned, that  it  should  not  be  carried  into  the  depot  or  bag- 
gage room;  that  the  train  was  moving  off  then,  and  plaintiff 
had  to  wait  until  he  got  to  Hodges  before  notifying  a  friend 
at  Abbeville  to  look  after  the  baggage  and  send  it  to  hiro 
at  Greenwood;  that  his  damages  were  $1,000. 

"The  defendant  denied  the  material  allegations  of  the 
complaint  as  aibove  set  forth. 

"The  testimony  was  conflicting  upon  what  occurred  at 
the  depot  in  Abbevile  'between  the  plaintiff  and  the  agent  of 
the  company.  These  facts,  however,  are  beyond  dispute: 
At  the  time  in  question,  the  last  train  leaving  Abbe^^ille  for 
Hodges  was  the  2 :20  P.  M.  train,  the  one  upon  which  the 
plaintiff  was  a  passenger.  It  connected  at  Hodges  with  the 
train  for  Greenville ;  a  passenger  for  Greenwood  would  have 
to  lie  over  at  Hodges  from  2 :45  P.  M.  till  9  or  10  o'clock 
that  night,  when  the  train  from  Greenwood  would  arrive  at 
Hodges  and*  carry  him  on  to  Greenwood.     The  defendant 
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had  issued  instructions  to  the  agent  at  Abbeville  not  to  check 
the  baggage  through  to  points  beyond  Hodges,  upon  the 
Abbeville  Branch,  which  did  not  connect  at  Hodges  with  the 
main  line  train  for  the  passenger's  destination.  The  reason 
for  this  rule  was  that  all  baggage  from  Abbeville  to  points 
beyond  Hodges  was  handled  directly  by  the  baggage-mas- 
ters upon  the  two  trains;  the  agent  at  Hodges  having  noth- 
ing to  do  with  any  baggage  except  that  checked  to  or  at 
Hodges.  A  ticket  was  sold  to  the  plaintiff  from  Abbeville 
to  Greenwood  and  his  baggage  was  checked  to  Hodges. 
The  plaintiff  insisted  that  his  baggage  should  be  checked  to 
Greenwood;  the  agent  insisted  that  under  his  instructions 
he  could  not  do  so;  the  plaintiff  handed  back  the  Hodges 
checks  to  the  agent,  saying  that  if  the  baggage  could  not  be 
checked  to  Greenwood  he  need  not  check  it  at  all ;  the  excess 
baggage  charge  was  returned  to  the  plaintiff;  the  baggage 
was  taken  off  the  train  and  remained  at  the  station  until  the 
plaintiff  had  it  carted  over  to  the  Seaboard  depot  and  sent 
to  Greenwood;  he  remained  at  Hodges  from  2:45  P.  M. 
till  aibout  9  or  10  o'clock  that  night,  -when  he  boarded  the 
train  from  Greenville  and  arrived  at  Greenwood  in  due  time ; 
he  did  not  need  his  baggage  until  the  next  morning,  when 
he  received  it  on  the  Seaboard;  his  actual  damages  were 
forty-five  (45c.)  cents;  the  price  of  a  through  ticket  from 
Abbevile  to  Greenwood  was  forty-five  (45)  cents,  twenty- 
five  cents  less  than  the  straight  fare  from  Abbeville  to 
Hodges  and  thence  to  Grenwood." 

We  think  it  is  well  to  produce  the  Judge's  charge  and  the 
grounds  of  appeal  therefrom : 

judge's  charge. 

"This  is  an  action  brought  by  the  plaintiff  here  against 
the  defendant  to  recover  damages.  He  alleges  in  his  com- 
plaint that  he  was  a  traveling  salesman,  and  carried  with 
him  trunks  of  samples  of  wearing  apparel.  He  states  that 
it  was  the  custom  of  the  defendant,  and  of  other  railroads  in 
this  State,  to  carry  the  samples  of  traveling  salesmen  as 
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baggage  upon  the  same  terms  and  conditions  that  they  car- 
ried personal  baggage— except  that  the  railroad  requires 
them  to  pay  excess  for  the  carrying  of  trunks  which  contain 
samples.  He  states  that  he  carried  his  trunks  of  samples 
from  Greenwood,  S.  C,  to  Abbeville,  S.  C,  and  that  the 
defendant  was  fully  informed  that  the  trunks  contained 
samples ;  that  he  paid  therefor  the  sum  of  forty-five  cents  as 
excess  for  carrying  this  baggage.  He  alleges  that  on  the 
19th  day  of  September,  190S,  he  went  to  the  depot  of  the 
defendant  company  at  Abbeville,  S.  C,  that  he  paid  for  that 
ticket  the  full  fare  asked. 

"He  states  that  he  requested  the  agent  of  the  said  defend- 
ant company  at  Abbeville,  S.  C,  to  check  his  trunks  from 
Abbeville,  S.  C,  to  Greenwood,  S.  C,  point  to  which  he  had 
purchased  said  first  class  ticket ;  that  he  paid  the  agent  of 
the  defendant  company  at  Abbeville,  S.  C,  the  sum  of  forty- 
five  cents  for  excess  baggage.  He  states  that  the  agent 
there — ^instead  of  checking  his  trunks  to  Greenwood,  S.  C, 
the  point  to  which  he  had  bought  his  ticket,  and  the  point 
to  which  he  had  requested  that  his  baggage  should  be 
checked — checked  them  to  Hodges ;  that  he  then  went  to  the 
agent  of  the  defendant  company  and  directed  him  to  check 
his  baggage  from-  Abbeville,  S.  C,  to  Greeuiwood,  S.  C, 
and  that  the  agent  of  the  defendant  company  wilfully  and 
maliciously  refused  to  check  his  trunks  any  farther  than 
Hodges,  although  plaintiff  had  bought  his  ticket  from  Ab- 
beville, S.  C,  and  had  paid  the  excess  rate  on  this  baggage 
from  Abbeville,  S.  C,  to  Greenwood,  S.  C.  He  says  that 
the  agent  of  the  defendant  company  then  refunded  to  him 
the  sum  of  forty-five  cents,  which  he  had  paid,  and  wilfully 
and  maliciously  caused  said  trunks  to  be  thrown  off,  and 
informed  plaintiff  at  the  time  he  did  so  that  the  trunks  might 
lie  out  on  the  ground  in  the  weather  so  far  as  he — said  de- 
fendant's agent — ^was  concerned,  and  that  they  should  not 
be  carried  into  depot  or  baggage  room.  He  states  further 
that  about  the  time  this  took  place,  the  train  on  which  plain- 
tiff had  taken  passage  was  moving  a^vay,  and  plaintiff  was 


Digitized  by  VjOOQIC 


SuLUVAN  V,  Railway.  881 


Krp.)  April  Term,  190d. 


oblig-ed  to  leave  said  baggage  at  the  place  where  the  agent 
of  the  defendant  company  had  wilfully  and  maliciously  cast 
same  until  he  arrived  at  Greenwood,  S.  C,  when  he  notified 
a  friend  at  Abbeville,  S.  C,  to  take  charge  of  it  and  send 
it  to  the  plaintiflF  at  Greenwood,  S.  C,  which  was  done. 
He  states  that  this  act  on  the  part  of  the  agent  of  the  defend- 
ant ccwnpany  was  wilful  and  malicious,  and  that  in  the  pres- 
ence of  other  people  he  was  humiliated,  and  he  states  fur- 
ther, that  by  reason  of  that  and  on  account  of  delay,  trouble 
and  expense  which  he  was  put  to  on  account  of  this  act  of 
the  agent  of  the  defendant  company,  and  his  wilfulness  and 
nialicioiisness,  he  has  been  damaged  in  the  sum  of  one  thou- 
sand  dollars,  and  asks  judgment  for  that  amount. 

"Tile  defendant  company  denies  the  allegations  of  the 
plaintiff's  complaint.  That  is,  they  deny  that  their  agent 
acted  maliciously  in  the  premises  when  he  cast  those  trunks 
^  ^he  train,  and  that  he  refused  to  send  them  to  Green- 
wood, S.  C  The  defendant  company  denies  each  and  every- 
thing^ that  the  plaintiflf  alleges. 

^ow,  those  are  the  issues  as  made  by  the  complaint  of 
the  i>laintiff  in  this  case  and  the  answer  of  the  defendant, 
^^^  ^pon  that  you  have  heard  the  testimony,  and  upon  that 
^^tirriony  you  will  apply  the  law  as  I  give  it  to  you. 

J^ou  have  got  to  decide  this  case.     It  is  my  duty  to  give 
yc>u    tHe  law,  and  it  is  your  duty — after  finding  the  facts  of 
^^^  <^a.se — to  apply  the  law  which  I  shall  give  you  and  arrive 
^    "v-erdict  in  that  way. 

-^oth  counsel,  in  arguing  to  you,  have  referred  to  the 
p^    "tliat  this  case  has  been  tried  before — when  there  was  a 
Jstx-j^i      With  that  matter  you  have  nothing  whatever  to 
,   *  ^ou  are  to  try  this  case  exactly  the  same  as  though  it 

.        i^ever  been  tried  before.     You  are  to  try  it  upon  the 
V^^^"nce  which  you  have  heard  adduced  on  the  stand. 

-^-^ow,  I  charge  you,  as  a  matter  of  law,  if  the  plaintiff 

*-*^is  case  went  to  the  agent  of  the  defendant  comi>any 

„    '^tbeville,  S.  C,  and  called  for  a  ticket  to  Greenwood, 

^^  • ,  and  said  agent  sold  plaintiff  a  ticket  to  Greenwood, 
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S.  C,  and  the  plaintiff  here  paid  for  that  ticket  what  the 
agent  of  the  defendant  company  charged  him  therefor — 
then,  I  charge  you,  as  a  matter  of  law,  that  it  was  the  duty 
of  the  agent  of  the  defendant  company  to  check  the  baggage 
of  the  plaintiff — ^upon  the  payment  of  the  excess  fare  being 
paid — to  the  point  to  which  he  had  purchased  his  ticket. 
And  if  there  was  no  excess  baggage,  it  was  the  duty  of  the 
agent  of  defendant  company  to  check  that  baggage  to  the 
point  to  which  he  sold  the  ticket.  If  the  agent  of  the  de- 
fendant company  sold  the  plaintiff  a  ticket  from  Abbeville, 
S.  C,  to  Greenwood,  S.  C,  then  it  was  his  duty  to  check 
that  baggage  to  that  point  to  which  he  had  sold  him  the 
ticket. 

"If  the  agent  of  the  defendant  company  refused  to  check 
the  baggage  of  the  plaintiff,  after  selling  him  a  ticket — 
if  you  believe  that  the  agent  did  sell  plaintiff  a  ticket  from 
Abbeville,  S.  C,  to  Greenwood,  S.  C,  and  that  was  an  inten- 
tional, high-handed,  wilful,  malicious  and  wanton  invasion 
of  the  rights  of  the  plaintiff  here,  then,  in  addition  to  such 
actual  damage  as  he  sustained — if  you  believe  that  he  sus- 
tained any  damages  in  the  premises — ^you  will  give-  him 
such  exemplary  damages  and  smart-money  as  you  think 
fit  to  deter  the  agent  of  the  defendant  company  or  the  de- 
fendant company  from  treating  anybody  else  that  way.  If 
it  was  an  intentional,  high-handed,  wilful,  outrageous  and 
wanton  invasion  of  plaintiff's  rights. 

"Now,  I  charge  you,  as  a  matter  of  law,  that  if  there  was 
a  junctional  point  between  Greenwood,  S.  C,  and  Abbe- 
ville, S.  C,  where  passengers  had  to  change  cars  on  the  line 
of  the  defendant's  road,  and  if  there  was  no  connection  made 
there,  then  it  was  not  the  duty  of  the  agent  of  the  defendant 
company  to  sell  a  ticket  or  to  check  baggage  any  farther  than 
to  the  junctional  point — if  no  connection  was  made  there. 
But  I  charge  you  farther,  as  a  matter  of  law,  whether  they 
made  any  connection  or  not,  if  the  agent  of  the  defendant 
company  at  Abbeville,  S.  C,  sold  the  plaintiff  a  ticket  to 
Greenwood,  S.  C,  then  it  was  the  duty  of  the  said  agent 
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^t  Abbeville  to  check  plaintiflF's  baggage  from  the  point  at 
^iich  he  purchased  his  ticket  to  the  point  to  whidi  he  pur- 
^«ased  it,  because  if  he  assumed  to  sell  him  the  ticket,  and 
^^  plaintiff  bought  one  and  paid  for  it,  then  there  was  an 
^'^^'gration  on  the  part  of  the  defendant  railroad  company 
/^  check  his  baggage  from  the  point  at  which  he  purchased 
^^   tioket  to  the  point  to  which  he  purchased  it.     And  if 
^  ^gr^nt  of  the  defendant  company  wilfully  and  maliciously 
.      "^^rantonly  and  intentionally  refused  to  check  his,  the 
P.    ^^t:iif  s,  baggage  from  the  point  to  which  he  had  purchased 
^  ^    ^^^^  ^^  ^  point  tp  which  he  had  purchased  it,  then  it 
.^     ^-^  intentional,  wilful  and  high-handed  invasion  of  plain- 
^ghts,  and  in  addition  to  such  actual  damages  as  he 
^^^^■^ned  he  would  be  entitled — ^if  you  believe  it  was  a  wan- 
HSSC^,  malicious,  wilful  and  high-handed  invasion  of  plain- 
tiff's rights — to  such  punitive  damages,  exemplary  dam- 
ages and  damage  in  the  way  of  punishment  as  the  jury  may 
see  fit  to  award  to  him,  not  more  than  the  amount  asked 
for — which  is  one  thousand  dollars. 

"Now,  I  charge  you  further,  as  a  matter  of  law,  that  if 
you  are  satisfied  that  when  the  plaintiff  purchased  a  ticket 
at  Abbeville,  S.  C — if  you  believe  that  he  did  purchase  a 
ticket  from  the  agent  of  the  defendant  company  there — to 
Greenwood,  S.  C,  and  if  the  agent  of  the  defendant  com- 
pany at  Abbeville,  S.  C,  informed  plaintiff  at  the  time  that 
he — ^the  agent — could  not  check  his  trunks,  or  baggage,  any 
farther  than  to  Hodges,  and  if  plaintiff  accepted  this  ticket 
with  that  statement  and  with  that  understanding  that — ^while 
be  was  to  have  a  ticket  to  Greenwood,  S.  C. — ^his  baggage 
was  only  to  be  checked  to  Hodges,  S.  C,  then  I  charge  you 
—if  you  believe  that — the  plaintiff  here  is  not  entitled  to 
recover  an3rthing  at  all. 

"Now,  I  charge  you  further,  that,  if  the  plaintiff  here 

bought  this  ticket  from  Abbeville,  S.  C,  to  Greenwood,  S. 

C,  and  nothing  further  was  said,  and  he  paid  for  that  ticket 

it  was  the  duty  of  the  agent  of  the  defendant  company  at 

Abbeville,  S.  C,  to  check  plaintiffs  baggage  to  Greenwood, 
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S.  C. — the  point  to  which  his,  plaintiff's,  ticket  had  been 
purchased.  If  you  believe  that  this  ticket  was  purchased 
there  at  Abbeville,  S.  C,  to  Greenwood,  S.  C,  and  there 
was  a  conscious  failure  on  the  part  of  the  said  agent  of  the 
defendant  company  to  observe  due  care,  then  the  Supreme 
Court  has  said  that:  *The  jury  who  tries  the  case  might 
infer  wantonness  from  the  conscious  failure  to  observe  due 
care,  if  they  see  proper.' 

"The  plaintiff  has  requested  me  to  charge  you  on  the  fol- 
lowing propositions  of  law : 

"Fifth  request  of  plaintiff:  *The  jury  will  consider  all 
of  the  facts  in  the  case,  but  are  instructed  that  they  are  not 
to  be  controlled  by  the  mere  fact  of  the  amount  of  actual 
damages,  if  the  evidence  shows  a  wilful  and  wanton  dis- 
regard by  the  defendant  company,  or  its  agent,  of  the  legal 
rights  of  the  plaintiff.'     I  charge  you  that. 

"Now,  the  defendant  has  requested  me  to  charge  you  on 
the  following  propositions  of  law : 

"  *1.  A  carrier  is  not  obliged  to  sell  a  passenger  a  ticket 
and  check  his  baggage  to  a  point  not  reached  by  the  train 
he  proposes  to  take,  nor  by  the  train  with  which  such  train 
makes  connection  at  an  intermediate  junctional  point/  I 
charge  you  that,  while  it  is  not  required  to  do  that,  yet,  if 
they  do  sell  a  ticket  to  a  certain  point,  it  is  their  duty  to 
check  his  baggage  to  the  point  to  which  the  ticket  is  pur- 
chased upon  the  tender  of  the  excess  fare  or  proper  charsfe, 
if  any. 

"  *2.  A  carrier  has  the  right  to  insist  that  the  passenger 
accompany  his  baggage  on  the  same  train  from  initial  i)oint 
to  destination,  and  if  the  passenger's  trip  calls  for  such  a 
lay-over  as  imposes  upon  the  carrier  the  duty  of  a  ware- 
houseman, the  carrier  has  the  right  to  require  the  passenger 
to  check  his  baggage  to  such  lay-over  point  and  to  re-check 
it  upon  departure  of  the  connecting  train  to  his  destination/ 
I  refuse  to  charge  you  about  a  passenger  being  required  to 
accompany  his  baggage.     I  do  not  know  any  law  that  re- 
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quires  any  passenger  to  go  on  the  same  train  that  his  baggage 
is  on.  ^^ 

"*3.  If  a  passenger  proposes  to  take  a  train  which,  by 

ordinary  and  reasonable  schedule  of  the  company,  does  not 

connect  at  an  intermediate  junctional  point  with  a  train  for 

^^^  destination,  necessitating  a  lay-over  at  such  junctional 

point  of  sufficient  length  of  time  to  impose  upon  the  carrier 

tht  duty  of  a  warehouseman  during  the  interval,  he  has  no 

^Shi  to  demand  that  his  baggage  be  checked  through  to  his 

^^tination.'     I  charge  you  that,  and  I  charge  you  further 

^«at,  vrhile  this  is  good  law,  that  if  they  do  sell  a  ticket  to 

^^y  i>oint  and  that  ticket  is  paid  for,  then  it  is  their  duty  to 

?j|^^k    the  passenger's  baggage  from  the  point  where  he 

^^grht  his  ticket  to  the  point  to  which  it  was  purchased. 

*4r.  I  refuse  to  charge  the  4th  request  on  part  of  the 
^dant.'     (The  remedy  for  wilfully  refusing  to  check 


sir^ 


%^ge,  under  section  2166,  vol.  1,  Code  of  Laws,  is  exclu- 
•      *    ^nd  under  it  the  defendant,  if  guilty,  is  only  lia»ble  to  a 
vvJ^T^iture  of  ten  dollars,  to  be  collected  in  the  manner  pre- 
^'rvV)ed  in  section  2207.) 

"Now,  gentlemen.  I  restate  to  you  that  if  you  believe 
that  Mr.  Sullivan  purchased  this  ticket,  and  that  at  the  time 
he  purchased  it  he  was  informed  by  the  agent  of  the  defend- 
ant company  that  they  could  not  check  his  baggage  any 
farther  than  Hodges,  and  if  he  accepted  it  in  that  way  and 
accepted  that  statement,  he  would  not  be  entitled  to  recover. 
But  if  he  bought  that  ticket  from  AWbeville,  S.  C,  to  Green- 
wood, S.  C,  then  it  was  the  duty  of  the  railroad  company 
to  check  his  baggage  from  Abbeville,  S.  C,  to  Greenwood, 
S.  C,  and  if  they  refused  to  check  it,  and  that  refusal  was 
the  result  of  maliciousness  on  their  part,  or  of  wantonness 
On  their  part,  or  was  an  intentional,  high-handed,  wilful 
kvasiofti  of  the  rights  of  the  plaintiff,  then  he  is  entitled  to 
'^scover  not  only  such  actual  damages  as  he  sutsained,  but 
Such  exemplary  damages  as  the  jury  see  fit  to  award." 
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EXCEPTIONS. 

The  defendant  appeals  to  the  Supreme  Court  from  the 
judgment  entered  upon  the  verdict  herein  upon  the  follow- 
ing exceptions  and  grounds  of  appeal : 

"I.  Error  of  the  presiding  Judge  in  charging  the  jury  that 
if  the  defendant  sold  the  plaintiff  a  ticket  from  Abbeville 
to  Greenwood,  as  matter  of  law,  it  was  the  duty  of  the  de- 
fendant's agent  at  Abbeville  to  check  the  plaintiff's  baggage 
from  Abbeville  to  Greenwood. 

"Specifications:  (1)  The  contract  of  carriage  evidenced 
by  the  ticket  implies  a  contract  to  transport  the  passenger 
from  the  initial  point  to  the  point  of  destination  but  not 
necessarily  to  check  his  baggage  from  such  point  to  sudi 
point. 

"(2)  The  sale  of  the  ticket  does  not  preclude  the  carrier 
from  adopting  and  enforcing  such  reasonable  regulations 
concerning  the  checking  of  the  baggage,  not  strictly  con- 
formable to  the  rules  stated  by  the  Circuit  Judge,  as  the 
circumstances  may  demand. 

"II.  Error  of  the  presiding  Judge  in  charging  the  jury 
that  even  if  there  was  a  junctional  point  betwen  Abbeville 
and  Greenwood  where  passengers  had  to  change  cars  on 
the  line  of  the  defendant's  railroad  and  where  there  w^as  no 
connection  made,  yet  if  the  agent  of  the  defendant  at  Abbe- 
ville sold  the  plaintiff  a  ticket  to  Greenwood,  it  was  the  duty 
of  the  agent  at  Abbeville  to  check  the  plaintiff's  baggage 
from  Abbeville,  the  point  at  which  he  bought  his  ticket,  to 
Greenwood,  the  point  of  destination. 

"Specifications:  (1)  The  contract  of  carriage  evidenced 
by  the  ticket  implies  a  contract  to  transport  the  baggage  of 
the  passenger  from  the  initial  point  to  the  point  of  destina- 
tion, but  not  necessarily  to  check  his  baggage  from  such 
point  to  such  point. 

"(2)  Under  the  circumstances  stated  the  carrier  has  the 
right  to  adopt  reasonable  regulations  for  handling  baggage, 
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which  may  include  the  obligation  upon  the  passenger  to  re- 
check  his  baggage  at  such  junctional  point. 

"III.  Error  of  the  presiding  Judge  in  charging  the  jury 
that  if  the  agent  of  the  defendant  company  wilfully,  malic- 
iously, wantonly  and  intentionally  refused  to  check  plain- 
tiffs baggage  from  the  point  at  which  he  purchased  his  ticket 
to  the  point  to  which  he  purchased  it,  the  jury  might  award 
punitive  damages  not  exceeding  $1,000,  the  amount  claimed 
in  the  cc«nplaint. 

^'Specifications:  (1)  The  plaintiff  did  not  have  the  right 
to  insist  upon  his  baggage  being  checked  through  to  Green- 
wood. The  contract  of  carriage  evidenced  by  the  ticket 
implied  a  contract  to  transport  and  not  necessarily  to  check 
the  baggage  through  to  Greenwood.  Punitive  damages  can 
not  be  awarded  except  for  the  wilful  denial  of  a  right. 

"(2)  The  remedy  for  wilfully  refusing  to  check  baggage 
is  under  section  2166,  vol.  1,  Code  of  Laws,  exclusive,  and 
under  it,  the  defendant,  if  guilty,  is  only  liable  to  a  for- 
feiture of  ten  dollars,  to  be  collected  in  the  manner  prescribed 
in  section  2207. 

"IV.  Error  of  the  presiding  Judge  in  predicating  the  right 
of  the  defendant  to  require  the  plaintiff  to  re-check  his  bag- 
gage at  Hodges  upon  an  agreement  to  that  effect  made  by 
the  plaintiff  at  the  time  he  purchased  the  ticket. 

"Specifications:  (1)  If  Hodges  was  a  junctional  point 
between  Abbeville  and  Greenwood  where  passengers  had  to 
change  cars  and  where  there  was  no  connection  made,  al- 
though the  agent  may  have  sold  the  ticket  without  making 
any  reference  to  checking  the  baggage,  he  had  the  right 
under  a  reasonable  r^ulation  of  the  company  to  decline  to 
check  the  baggage  to  Greenwood  and  to  insist  upon  check- 
ing it  to  the  junctional  point  and  to  require  the  plaintiff  to 
re-check  it  thence  to  Greenwood.  For  the  reason  that  the 
contract  of  carriage  evidenced  by  the  ticket  implied  a  con- 
tract to  transport  but  not  necessarily  to  check  the  baggage 
through  to  Greenwood ;  the  defendant  had  the  right  to  adopt 
reasonable  regulations,  under  the  circumstances  of  the  case. 
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for  handling  the  baggage,  which  may  have  included  the  obli- 
gation upon  the  plaintiff  to  re-check  his  baggage  at  sudi 
junctional  point. 

"V.  Error  of  the  presiding  Judge  in  charging  the  jury 
that  the  jury  might  infer  wantonness  if  they  found  that 
there  was  a  conscious  failure  on  the  part  of  the  agent  of  the 
defendant  company  to  observe  due  care. 

"Specifications:  The  acts  warranting  punitive  damages 
must  proceed  from  a  design  to  injure,  they  must  be  done 
wilfully,  wantonly,  maliciously  or  recklessly.  The  failure 
to  observe  due  care  is  simply  negligence,  and  negligence 
may  arise  consciously  without  the  least  intention  to  injure 
or  without  partaking  of  the  nature  of  those  acts  warrant- 
ing punitive  damages. 

"VI.  Error  of  the  presiding  Judge  in  modifying  the  de- 
fendant's first  request  to  charge.  The  request  was  as  fol- 
lows: *A  carrier  is  not  obliged  to  sell  a  passenger  a  ticket 
and  check  his  baggage  to  a  point  not  reached  by  the  train  he 
proposes  to  take,  nor  by  the  train  with  which  such  train 
makes  connection  at  an  intermediate  junctional  point/  The 
modification  was  as  follows:  *I  charge  you  that,  while  he 
is  not  required  to  do  that,  yet,  if  they  do  sell  a  ticket  to  a 
certain  point,  it  is  their  duty  to  check  his  baggage  to  the 
point  to  which  the  ticket  is  purchased  to,  upon  the  tender 
of  excess  fare  or  proper  charge,  if  any.' 

"Specifications  of  error:  (1)  The  contract  of  carriage 
evidenced  by  the  ticket  implies  a  contract  to  transport  the 
baggage  of  the  passenger  from*  the  initial  point  to  the  point 
of  destination  but  not  necessarily  to  check  his  baggage  from 
such  point  to  such  point. 

"(2)  When  the  destination  is  a  point  not  reached  by  the 
train  the  passenger  proposes  to  take  nor  by  the  train  with 
which  such  train  makes  connection  at  an  intermediate  junc- 
tional point,  the  carrier  even  after  selling  the  ticket  has  the 
right  to  decline  to  check  the  baggage  through  and  to  require 
the  passenger  to  re-check  his  baggage  at  such  intermediate 
junctional  point,  provided  the  circumstances  of  the  situation 
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are  such  as  to  render  such  a  regulation  a  reasonable  one  for 
its  convenient  handling  of  the  baggage. 

"VII.  Error  of  the  presiding  Judge  in  refusing  the  de- 
fendant's second  request  to  charge,  which  was  as  follows: 
'A  carrier  has  the  right  to  insist  that  the  passenger  accom- 
pany his  baggage  on  the  same  train  from  initial  point  to 
destination,  and  if  the  passenger's  trip  calls  for  such  a  lay- 
over as  to  impose  upon  the  carrier  the  duty  of  a  warehouse- 
man, the  carrier  has  the  right  to  require  the  passenger  to 
check  his  baggage  to  such  lay-over  point  and  re-check  it 
upon  departure  of  the  connecting  train  to  his  destination.' 

"Specifications:  Said  request  contained  correct  principles 
of  law  applicable  to  the  case. 

"VIII.  Error  of  the  presiding  Judge  in  modifying  the 
defendant's  third  request  to  charge.  The  request  was  as 
follows :  *If  a  passenger  proposes  to  take  a  train,  which,  by 
the  ordinary  and  reasonable  schedule  of  the  company,  dees 
not  connect  at  an  intermediate  junctional  point  with  a  train 
for  his  destination,  necessitating  a  lay-over  at  such  junc- 
tional point  of  sufficient  length  of  time  to  impose  upon  the 
carrier  the  duty  of  a  warehouseman  during  the  interval,  he 
.has  no  right  to  demand  that  his  baggage  be  checked  through 
to  his  destination.'  The  modification  was  as  follows:  *I 
charge  you  that,  and  I  charge  you  further  that,  while  this 
is  good  law,  that  if  they  do  sell  a  ticket  to  any  point  and 
that  ticket  is  paid  for,  then  it  is  their  duty  to  check  the  pas- 
senger's baggage  from  the  point  where  he  bought  the  ticket 
to  the  point  to  which  it  was  purchased.' 

"Specifications  of  error :  ( 1)  The  contract  of  carriage  evi- 
denced by  the  ticket  implies  a  contract  to  transport  the  bag- 
gage of  the  passenger  from  the  initial  point  to  the  point  of 
destination  but  not  necessarily  to  check  his  baggage  from 
such  point  to  such  point. 

"(S)  When  the  destination  is  a  point  not  reached  by  the 
train  the  passenger  purposes  to  take  nor  by  the  train  with 
which  such  train  makes  connection  at  an  intermediate  junc- 
tional point,  the  carrier  even  after  selling  the  ticket  has  the 
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right  to  decline  to  check  the  baggage  through  and  to  require 
the  passenger  to  re-check  his  baggage  at  such  intermediate 
point,  provided  the  circumstances  of  the  situation  are  such 
as  to  render  such  a  regulation  a  reasonable  one  for  its  coti^ 
venient  handling  of  the  baggage. 

"IX.  Error  of  the  presiding  Judge  in  refusing  the  defend- 
ant's fourth  request  to  charge.  The  request  was  as  follows : 
'The  remedy  for  wilfully  refusing  to  check  baggage,  under 
section  2166,  vol.  1,  Code  of  Laws,  is  exclusive,  and  under 
it  the  defendant,  if  guilty,  is  only  liable  to  a  forfeiture  of 
ten  dollars,  to  be  collected  in  the  manner  prescribed  in  sec- 
tion 2207.' 

"Specifications :  The  said  request  contained  a  correct  prin- 
ciple of  law  applicable  to  the  case. 

"X.  Error  in  refusing  defendant's  motion  for  a  new  trial 
upon  the  ground  that  there  was  no  evidence  of  a  wilful  or 
malicious  tort  or  of  such  a  tort  as  warranted  the  infliction 
of  punitive  damages." 

We  will  now  examine  the  exceptions,  which  are  reduced 
to  seven,  in  their  order. 

I.  The  defendant  issued  a  ticket  to  the  plaintiff  on  the 

19th  of  September,  1902,  from  Abbeville  to  Greenwood,  and 

for  this  ticket  received  the  compensation  fixed  by  statute. 

It  makes  no  difference  whether  this  was  a  gratuitous  act  on 

the  part  of  the  defendant  or  not ;  it  was  its  contract 

1  for  carriage  of  the  plaintiff  from  Abbeville  to  Green- 
wood, and  it  was,  therefore,  in  the  power  of  the  plain- 
tiff to  force  the  defendant  to  comply  with  its  said  contract, 
and  when  the  plaintiff  requested  a  i^Jieck  for  transportation 
of  a  trunk  in  good  shipping  order,  the  railroad  corporation 
was  bound  to  re-deliver  such  baggage  upon  the  surrender 
of  its  check.  See  section  2166,  of  vol.  1,  Code  of  Laws.  It 
is  no  part  of  the  business  of  the  Courts  to  consider  moral 
obligations  when  a  positive  requirement  of  the  law  lays 
down  the  duty  of  both  passenger  and  carrier.  The  moment, 
therefore,  the  defendant  issued  its  ticket  to  the  plaintiff,  then 
and  there  it  became  bound  to  issue  its  check  for  the  bag-- 
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ffsge,  of  the  passenger  from  Abbeville  to  Greenwood.  It 
^3s  no  longer  an  implied  contract,  it  became  an  expressed 
Contract.     This  exception  is,  therefore,  overruled. 

II.  I  am  at  a  loss  to  understand  any  regulation  adopted 

^y  the  defendant  in  regard  to  checking  the  baggage  of  >he 

P^^mtiff,  for  the  statute  has  spoken  and  it  is  the  duty  to 

^bcy  the  law  as  it  is  written,  rather  than  for  the  defendant 

^  attempt  to  set  up  some  regulation  of  its  own  in  contra- 

^'^tion  of  its  statutory  duty.     This  exception  is  overruled 


If 


^II.  There  is  nothing  in  this  proposition  of  the  defendant. 

^^He  defendant  sees  proper  to  carry  the  baggage  of  the 

J  ^^^t:ifF  in  another  train  than  that  by  which  the  plaintiff 

.^j^^^ried  to  his  destination,  no  objection  can  be  made,  pro- 

^^^    the  baggage  is  delivered  at  the  time  the  passenger 

^^^^es  his  destination.     This  exception  is  overruled. 

W.  Wantonness  largely  enters  into  a  conscious  failure 

to  observe  due  care,  Pickens  v.  R,  R,,  54  S.  C,  505,  32  S. 

E.,  567,  where  it  is  said :  "The  element  which  distinguishes 

actionable  negligence  from  criminal  wrong  or  wilful  tort,  is 

inadvertence  on  the  part  of  the  person  causing  the 

^      injury.     He  may  advert  to  the  act  of  omission  of 

which  he  is  guilty,  but  he  cannot  advert  to  it  as  a  fail- 

^^e  of  duty — that  is,  he  cannot  be  conscious  that  it  is  want 

of  ordinary  care,  without  subjecting  himself  to  the  charge 

^i  Having  inflicted  a  wilful  injury,  because  one  who  is  con- 

sciously  guilty  of  want  of  ordinary  care  is,  by  implication  of 

^>    ^Hargeable  with  an  intent  to  injure,  malice  being  but 

^    *^vnlful    doing    of    a    wrong    act'    *    *    *    negligence 

W-iifuiness  are  opposites  of  each  other.     They  indicate 

^^^Hy  different  mental  states.     The  distinction  between 

^  ^&^nce  and  wilful  tort  is  important  to  be  observed,  not 

,  ^    ^c>  avoid  a  confusion  of  principles,  but  it  is  necessary  in 

.  ^"^"^ining  the  question  of  damages,  since  in  case  of  an 

L7^^^    by  the  former,  damages  can  only  be  compensatory; 

^     in  the  latter  they  may  also  be  punitory,  vindictive  or 

-^P>lary."     This  exception  must  be  overruled. 

•    -i^  t  is  quite  true  that  the  remedy  for  refusal  to  check  bag- 


Digitized  by  VjOOQIC 


892  Sullivan  v.  Railway. 

Opinion  of  the  Court.  [74   S.    C 

gage  as  prescribed  by  section  ai66  of  the  Civil  Oxie  which 
provides  a  suit  for  a  penalty,  yet  it  is  not  exclusive.  This 
section  2^166  does  state  that  a  person  guilty  of  the  same  shall 

forfeit   ten    dollars    for   each   offense,    yet    section 
3       2207  of  the  Code  provides:  "In  case  of  all  fines 

or  forfeitures  provided  for  or  prescribed  in  this 
chapter,  such  fines  or  forfeitures  shall  be  collected  by  an 
action  to  be  brought  in  the  name  of  the  State  against  the 
offending  person  or  corporation  in  any  Court  of  competent 
jurisdiction,  by  the  Attorney  General  of  this  State  or  the 
Solicitor  of  the  Count  in  which  the  offense  is  in  whole  or 
in  part  committed."  Section  2166  provides  for  no  remedy 
to  the  person  injured  and  whose  rights  have  been  invaded, 
it  is  like  all  other  criminal  statutes.  A  man  may  be  pun- 
ished by  a  prosecution  by  the  State  by  such  assault  and 
battery,  yet  the  person  injured  by  such  assault  and  battery 
has  his  action  on  the  civil  side  of  the  Court.  McDcniiel 
V.  Monroe,  63  S.  C,  312.  But  section  2208  of  the  chapter 
of  the  Code  we  are  considering  states :  "This  chapter  (which 
embraces  sections  2166  and  2207)  shall  not  be  so  construed 
as  to  waive  or  affect  the  right  of  any  person  injured  by  the 
violation  of  any  law  in  regard  to  railroad  corporations  from 
prosecuting  or  proceeding  for  his  private  damages  in  any 
manner  allowed  by  law.  But  the  remedy  it  is  hereby  given 
the  person  injured  shall  be  regarded  as  cumulative  to  any 
and  all  remedies  now  given  by  or  existing  at  law  against 
railroad  corporations."  Kaminitsky  v.  R.  R.  Co,,  26  S.  C, 
53. 

The  case  of  Ross  v.  R.  R.,  33  S.  C,  478,  12  S.  E.,  101, 
cannot  be  used  for  the  purpose  suggested  by  the  appellant, 
for  the  statute  of  this  State  regulating  condemnation  pro- 
ceedings against  railroads  provides  a  remedy  by  its  very 
terms  in  favor  of  all  private  rights  invaded  by  the  railroads 
in  securing  rights  of  way.  Of  course,  it  is  exclusive,  and 
so  would  the  section  2166  have  been  if  it  had  provided  a 
remedy  for  the  person  aggrieved.  This  exception  is  o\'er- 
ruled. 
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VI.  We  do  not  think  that  the  Circuit  Judge  committed 
error  when  he  refused  a  new  trial  as  he  did  because  there 
was  evidence  which  tended  to  show  that  action  of  the  plain- 
tiff was  both  wilful  and  malicious.  It  is  true  there  was  a 
conflict  of  testimony,  but  the  jury  solved  the  doubt  in  favor 
of  the  plaintiffs  showing.     This  exception  is  overruled. 

The  members  of  this  Court  being  equally  divided  in  opin- 
ion, the  judgment  of  the  Circuit  Court  stands  affirmed. 

Mr.  Justice  Gary,  dissenting.  The  modification  of  the 
defendant's  first  and  third  requests  to  charge  set  out  in  the 
sixth  and  eighth  exceptions  was  erroneous.  I  also  incline 
to  the  opinion  that  the  charge  mentioned  in  the  first  and 
second  exceptions  was  misleading  in  the  light  of  the  facts  in 
this  case,  and,  thertrfore,  erroneous. 

For  these  reasons  I  dissent. 

Mr.  Justice  Woods,  dissenting.  While  I  concur  in  the 
view  that  it  was  the  right  of  the  plaintiff  to  have  his  trunk 
checked  to  the  point  of  destination  named  in  his  ticket,  I 
do  not  think  there  was  any  evidence  to  warrant  a  recovery 
of  punitive  damages  against  the  defendant  for  refusing  to 
check  beyond  Hpdges,  the  junctional  point.  The  statute, 
while  requiring  the  railroad  company  to  check  baggage,  does 
not  in  terms  specify  that  it  shall  be  checked  through  to  the 
passenger's  destination  without  respect  to  junctional  points, 
and  the  regulation  of  the  railroad  requiring  re-checking  at 
Hodges  was  not  so  obviously  in  violation  of  the  statute, 
or  so  capricious  and  unreasonable,  as  to  furnish  ground  for 
holding  the  refusal  to  check  through  to  Greenwood  to  be  a 
wilful  or  wanton  violation  of  plaintiff's  rig"ht.  The  defend- 
ant with  perfect  honesty  of  purpose  might  have  supposed 
it  was  acting  within  its  rights  in  making  and  enforcing  the 
rule,  and  there  was  no  proof  whatever  that  it  did  not  enter- 
tain this  belief.  The  same  remarks  apply  to  the  refusal  of 
the  railroad  agent  to  receive  the  baggage  and  thus  become 
again  responsible  for  it  after  it  had  been  taken  off  the  train 
and  the  check  and  excess  charged  received  back  from  the 
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plaintiff,  he  refusing  to  give  any  direction  as  to  its  disposi- 
tion. It  seems  to  me  the  case  falls  within  the  rule  laid  down 
in  Gu^fi  V.  Tel.  Co,,  69  S.  C,  434,  444,  48  S.  E..  460,  taken 
from  2d  Sutherland  on  Damages,  1093 ;  "A  tort  conmiitted 
by  mistake  in  the  assertion  of  a  supposed  right,  or  without 
actual  wrong  intention,  and  without  such  recklessness  or 
negligence  as  evinces  malice  or  conscious  disregard  of  the 
rights  of  others  will  not  warrant  the  giving  of  damages  for 
punishment,  where  the  doctrine  of  such  damage  prevails." 

Nor  am  I  able  to  see  any  basis  for  punitive  damages  in  the 
dispute  between  the  passenger  and  the  agent  as  to  the  right 
to  have  the  baggage  checked  through  to  Greenwood ;  each 
was  merely  asserting  what  he  supposed  to  be  his  right.  The 
verdict  of  five  hundred  dollars,  all  of  which  except  forty- 
five  cents  represented  punitive  damages,  seems  to  me,  under 
the  facts  of  this  case,  to  be  unjust,  and  I  think  a  new  trial 
nisi  should  have  been  granted. 

Per  Curiam.     After  a  careful  consideration  the  Court 

fails  to  find  that  it  has  overlooked  or  disregarded 

4       any  material  matter  of  fact  t>i   proposition  of   law 

involved. 
It  is,  therefore,  ordered,  that  the  petition  herein  (for  re- 
hearing) be  dismissed,  and  the  order  staying  the  remittitur 
is  hereby  revoked. 


GALLETLEY,  RECEIVER,  v.  STRICKLAND. 

B.  &  L.  Assxs. — Failure  of  a  foreign  Building  and  Loan  Assn.  to 
comply  with  the  requirements  of  sees.  1780  and  1781,  of  Code  of  1909, 
as  to  filing  certain  papers  in  office  of  Secretary  of  State,  does  not 
render  a  loan  contract  made  in  this  State  void,  before  conviction 
imder  statute. 

Ibid. — Contractb. — Presumptiox  that  a  foreign  B.  &  L.  contract  is 
solvable  under  the  laws  of  the  State  in  which  it  is  made  payable,  may 
be  rebutted  by  other  evidence.    Facts  here  that  under  the  by-laws 
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of  the  foreign  association  a  local  branch  was  organised  in  this 
State^  which  was  the  representatiTe  of  the  association,  passed  on 
securities,  collected  dues  and  interest,  received  applications  for  loans, 
approved  same,  and  to  whose  treasurer  the  dues  and  interest  were 
paid  in  this  case  as  the  representative  of  the  association,  held  to  rebut 
the  presumption  that  the  bond  and  mortgage  sued  on  were  a  Vir- 
ginia contract  because  payable  in  city  of  Richmond  and  loan  paid 
by  chedc  on  Richmond. 

Before  Frank  B.  Gary,  special  Judge,  Anderson,  March, 
1905.     Reversed. 

Action  by  George  Galletley,  receiver  of  the  Commercial 
Building  and  Loan  Association,  against  A.  C.  Strickland. 
Prom  Circuit  decree,  defendant  appeals. 

Messrs,  QiMttlebmim  &  Cochran,  for  appellant,  cite:  Is 

^*»>  a  S.  C,  or  a  Va,  cofitract?  31  S.  C,  125 ;  19  S.  C,  589  ; 

^^  S.  C,  123;  58  S.  C,  551;  15  S.  E.  R.,  812;  54  S.  C, 

^^^;  58  S.  C,  85;  56  S.  C,  295;  67  S.  C,  270;  55  S.  C, 

t/^;  54  L.  R.  a.,  537;  57  L.  R.  A„  802;  55  L.  R.  A.,  933. 

M  0  S*.  C  contract,  it  is  usurious:  12  Rich.  Eq.,  124;  15  S. 

C.,  463;  55  S.  C,  106;  63  S.  C,  537.     And  what  is  basis 

of  settlements?  65  S.  C,  453;  63  S.  C,  538;  65  S.  C,  406; 

44  S.  C,  121;  55  S.  C,  117;  12  Rich.  Eq.,  124;  62  S.  C, 

178 ;  27  S.  E.,  274 ;  62  S.  C,  165 ;  29  S.  E.  R.,  741 ;  54  L.  R. 

A.,  544;  7  Thomp.  on  Corp.,  sec.  8797.    Failure  to  comply 

with  statutory  provisions  as  to  foreign  building  and  loan 

associations  renders  this  contract  void:  20  S.  C,  430. 

Messrs,  Willcox  &  Willcox  and  George  Galletley,  contra, 
cite:  Is  contract  to  be  construed  by  laws  of  5*.  C.  or  of  Va.f 
68  S.  C,  236 ;  19  S.  C,  583.  Is  contract  usurious  under 
lara's  of  VaJ  129  U.  S.,  397;  12  Rich.  Eq.,  124. 

May  25,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Jones.  The  plaintiff,  as  receiver  of  the 
Commercial  Building  and  Loan  Association,  an  insolvent 
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Virginia  corporation,  brought  this  action  to  foreclose  a  real 
estate  mortgage  executed  by  defendant  to  said  association. 
The  action  resutled  in  a  decree  by  special  Judge  Frank  B. 
Gary  adjudging  foreclosure  for  an  amount  to  be  ascertained 
by  a  reference  to  be  governed  by  the  principles  announced 
in  said  decree.  The  defendant  appeals  upon  numerous  ex- 
ceptions. 

We  notice,  first,  the  question  presented  by  the  seventeenth 
exception,  whether  the  failure  of  said  foreign  association 
to  comply  with  the  statutes  in  reference  to  foreign  corpo- 
rations doing  business  in  this  State  rendered  the  contract 
in  question  null  and  void.     It  is  conceded  that  the 

1  Commercial  Building  and  Loan  Association  was  in- 
corporated under  the  laws  of  Virginia  and  did  busi- 
ness in  this  State,  but  failed  to  file  with  the  Secretary  of 
State  a  writen  stipulation  or  declaration  designating  some 
place  within  the  State  as  the  principal  place  of  business  or 
location  of  said  corporation  in  this  State,  failed  to  file,  also, 
in  the  office  of  the  Secretary  of  State  a  copy  of  its  charter 
and  by-laws,  and  also  any  sworn  statement  by  an  officer  of 
the  corporation  showing  the  residence  of  the  corporation, 
the  amount  of  the  capital  stock,  and  the  names  and  resi- 
dences of  the  president  and  secretary  and  board  of  direc- 
tors, as  required  by  sections  1780  and  1781  of  the  Civil  Code. 
Section  1783  provides  as  a  punishment  for  failure  to  file  any 
such  papers  a  liability  to  indictment,  and  upon  conviction 
to  a  fine  not  exceeding  five  hundred  dollars,  and  prohibiticxi 
from  further  carrying  on  business  in  this  State  until  such 
fine  is  paid  and  the  statute  complied  with.  Such  was  the 
law  in  force  on  September  35,  1895,  when  the  contract  in 
question  was  made.  We  agree  with  the  Circuit  Court  that 
the  statutes  in  force  at  the  time  of  the  making  of  this  con- 
tratc  do  not  nullify  contracts  with  a  foreign  corporation 
before  conviction.  This  case  does  not  require  us  to  con- 
sider the  effect  of  the  act  of  1897,  23  Stat.,  484,  embraced 
in  sections  1784,  et  seq,,  Civil  Code. 

The  first,  second  and  third  exceptions  raise  the  controll- 
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ing  question  in  the  case,  viz :  whether  the  contract  in  ques- 
tion was  made  with  reference  to  the  laws  of  Virginia 

2  or  South  Carolina.  The  Circuit  Court  held  that  the 
contract  was  a  Virginia  contract  and  to  be  construed 
under  the  laws  of  Virginia,  and,  therefore,  was  not  usurious, 
relying  upon  Association  v.  Rice,  68  S.  C,  238,  and  Asso- 
ciation V.  Powell,  65  S.  C,  320. 

The  defendant  became  a  stockholder  of  the  Commercial 
Building  and  Loan  Association  on  June  25,  1895,  holding 
fifteen  shares  of  the  par  value  of  $100  each.  On  September 
25,  1895,  having  paid  three  monthly  instalments  as  stock 
dues,  etc.,  he  made  application  to  the  association  for  a  loan 
of  $1,250,  which  was  granted,  and  thereupon  defendant 
executed  his  bond  and  mortgage  securing  the  same.  At  the 
time  of  the  execution  of  the  bond  and  mortgage  defendant 
resided  at  Anderson,  S.  C,  the  papers  were  signed  at  An- 
derson, S.  C,  and  delivered  there  to  an  agent  of  the  asso- 
ciation and  by  him  were  forwarded  to  the  office  of  the  asso- 
ciation at  Richmond,  Va.  The  mortgage  was  upon  real 
property  in  the  State.  The  loan  was  paid  to  defendant  by 
check  of  the  treasurer  of  the  association,  drawn  at  Rich- 
mond, Va.,  on  a  Richmond  bank,  which  check  was  delivered 
to  defendant  at  Anderson,  S.  C  The  application  for  the 
loan  was  addressed  to  the  Board  of  Directors,  Home  Office, 
Richmond,  Va.,  was  approved  by  the  appraisers  of  the  local 
board  at  Anderson,  S.  C.  The  certificate  of  stock  held  by 
defendant  and  assigned  to  the  association  as  additional  secu- 
rity for  the  loan  contains  this  recital :,  "This  certificate  is 
issued  to  and  accepted  by  the  holder  upon  the  conditions 
named  on  the  back  thereof  and  the  by-laws  of  the  associa- 
tion," and  among  those  conditions  is  the  following:  "All 
moneys  due  from  stockholders  to  the  association  or  due  from 
association  to  stockholders  shall  be  due  and  payable  at  the 
home  office,  Richmond,  Va."  The  bond  was  drawn  payable 
to  said  association  or  its  assigns,  at  Richmond,  Va.,  and 
was  conditioned  for  the  payment  of  $21.50  monthly  until 
the  said  stock  shall  mature  and  be  fully  paid  up.     This 
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monthly  instalment  consisted  of  stock  dues,  $9,  interest  on 
$1,250,  at  six  per  cent.,  $6.25 ;  premiums  on  advance,  $6.25. 
The  bond  was  conditioned  that  defendant  should  pay  "in  the 
manner  prescribed  by  charter  and  by-laws  of  the  associa- 
tion," the  mortgage  contained  a  similar  provision.  The 
charter  of  the  association  contains  this  provision :  "The  prin- 
cipal office  of  the  company  shall  be  in  Richmond,  Va.,  but 
the  company  may  establish  branch  offices  elsewhere  in  the 
State  of  Virginia  and  other  States  and  Territories  of  the 
United  States,  where  they  may  be  suitable  and  convenient 
for  the  conduct  of  the  business.  The  chief  business  to  be 
transacted  is  that  of  the  building  and  loan  association."  The 
by-laws  contained  the  following  provisions: 

"Article  X.,  Section  1.  Whenev^er  sufficient  stock  has  been 
sold  in  any  town  to  make  it  advisable,  the  stockholders  in 
such  town  may  organize  a  local  board  or  branch  of  the 
association.  The  loan  organization  shall  consist  of  a  presi- 
dent, treasurer,  secretary,  attorney  and  board  of  not  less 
than  five  directors.  These  officers  shall  hold  office  until 
their  successors  are  elected.  *  *  *  Sec.  3.  It  shall  be 
the  duty  of  the  officers  of  the  local  board  to  pass  on  all  appli- 
cations for  loans  which  are  received  by  the  association  from 
stockholders  residing  in  the  town  where  such  local  board  is 
located,  and  to  protect  the  interest  of  the  association  in  all 
practicable  ways.  Sec.  4.  Stockholders  may,  if  they  desire, 
make  monthly  payments  on  stock  to  their  local  treasurers." 

Under  these  by-laws  there  was  a  local  organization  at 
Anderson,  S.  C,  through  which  the  application  for  the  loan 
was  made.  The  defendant  made  the  required  monthly  pay- 
ments to  the  local  treasurer  up  to  February,  1900.  and  be- 
fore another  instalment  was  due,  the  association,  in  March, 
1900,  went  into  the  hands  of  the  plaintiff  receiver,  appointed 
by  the  Courts  of  this  State.  No  payments  were  made  to 
the  office  at  Richmond,  Va.  A  circular  of  the  association 
introduced  in  evidence  contained  these  statements  concern- 
ing local  branches : 

"The  stockholders  in  any  town  may  elect  a  Board  of 
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Directors,  who  wall  act  as  the  representatives  of  the  asso- 
ciation, and  conduct  its  affairs  at  that  point.  They  may 
pass  upon  all  loans  and  appraise  the  value  of  securities  and 
manage  the  details  of  their  business.  Each  branch  is  guar- 
anteed the  refusal  of  all  money  paid  by  them,  and  their  share 
of  all  home  office  funds  in  addition.  If  no  loans  are  wanted, 
other  branches  wanting  money  will  receive  it.  In  this  way 
the  money  is  always  promptly  invested  and  goes  where  it 
is  wanted. 

"The  secretaries  of  local  branches  are  authorized  to  act 
as  local  ag-ents,  and  it  is  their  duty  and  the  duty  of  all  offi- 
cers of  the  branches  to  increase  the  membership  whenever 
possible. 

"The  only  vulnerable  points  in  local  associations  are  that 
all  rapidly  growing  communities  wish  to  borrow  more  money 
than  the  association  can  supply,  while  at  the  same  time  an- 
other community  that  is  not  growing  may  have  an  asso- 
ciation composed  mostly  of  investors  and  consequentlv  have 
a  large  accumulation  of  funds  that  cannot  be  loaned.  To 
obviate  this  difficulty,  the  Commercial  Building  and  Loan 
Association  has  many  towns  or  branches  under  one  man- 
agement, and  by  this  arrangement  the  towns  wanting  loans 
can  have  access  to  the  surplus  funds  of  non-borrowing 
towns.'* 

From  these  facts  the  Circuit  Court  found  that  the  p^arties 
contracted  with  reference  to  the  laws  of  Virginia,  but  we 
are  of  opinion  that  this  conclusion  is  against  the  preponder- 
ance of  the  evidence.  The  fact  that  the  bond  states  that 
paynKint  was  to  be  made  at  Richmond,  Va.,  is  not  conclu- 
sive evidence  that  the  contract  was  solvable  under  the  laws 
of  Virginia.  The  presumption  arising  from  this  fact  may 
be  rebutted  by  other  evidence — Thornton  v.  Dean,  19  S.  C, 
588.  The  terms  of  the  contract  also  require  payment  in  the 
manner  provided  in  the  by-laws  which  authorize  payment  to 
be  made  to  the  local  treasurer.  The  turning  point  lies  in 
the  relation  of  the  local  treasurer  or  board  of  directors  to 
the  association.     If  the  local  officer  authorized  to  receive 
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payment  is  merely  the  agent  of  the  borrower  to  transmit 
to  the  association  at  its  home  office,  then  payments  to  such 
agents  of  the  borrower  could  not  operate  to  remove  the 
inference  that  payments  were  to  be  made  at  the  home  oflSce 
— Association  v.  Rice,  68  S.  C,  238 ;  Associaiion  v.  Powell, 
55  S.  C,  320 ;  but  if  the  local  treasurer  is  the  agent  or  rep- 
resentative of  the  association  and  is  authorized  under  the 
contract  and  by-laws  to  receive  payment  as  such,  then  it 
would  seem  that  the  parties  contemplated  a  contract  to  the 
effect  that  payment  was  to  be  made  at  Richmond,  Va.,  or  to 
the  local  branch  at  Anderson,  S.  C,  in  which  case  we  have 
a  contract  to  be  performed  in  South  Carolina,  and  one  clearly 
distinguishable  from  the  contract,  in  Associaiion  v.  Rice, 
wherein  it  was  specifically  provided  that  the  local  treasurer 
should  be  the  agent  of  the  member  and  not  the  association. 
Since  the  inference  that  the  contract  was  to  be  performed 
only  at  Richmond,  Va.,  because  of  that  stipulation  in  the 
bond,  is  thus  neutralized  by  the  other  stipulations  requiring 
payment  to  the  local  treasurer  at  Anderson,  the  other  cir- 
cumstances have  strong  bearing  in  determining  that  the  par- 
ties contemplated  performance  according  to  the  laws  of 
South  Carolina.  As  the  contract  was  executed  in  this  State 
and  is  solvable  in  this  State,  it  should  be  construed  under  the 
laws  of  this  State. 

Treating  the  contract  as  a  South  Carolina  contract,  it  is 
clearly  usurious,  under  numerous  cases  decided  by  this 
Court. 

This  renders  it  necessary  to  reverse  the  decree  of  the 
Circuit  Court  and  remand  the  cause,  in  order  that  the  Court 
may  adjust  the  rights  and  liabilities  of  the  parties  thereto, 
under  the  issues  raised,  in  accordance  with  the  principles 
governing  when  an  insolvent  building  and  loan  association 
is  seeking  to  enforce  a  contract  which  is  usurious,  and  such 
is  the  judgment  of  this  Court. 
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STATE  V.  JOHNSON. 

1.  Appeal. — ^The  motion  to  dismiss  the  appeal  here  will  not  be  granted 
because  the  exceptions  are  in  proper  form  and  merits  cannot  be  con- 
sidered on  mere  motion. 

9.  Ibid. — New  Trial — After-Discovered  Evidence. — Motion  to  suspend 
appeal  and  for  leave  to  move  Court  below  to  grant  new  trial  on  after- 
discovered  evidence  refused  because  the  facts  here  do  not  satisfy  the 
Court  that  the  ends  of  justice  would  be  thereby  subserved. 

3.  iBm. — ^Motion  to  reinstate  appeal  will  not  be  granted  where  the  record 
shows  it  was  abandoned  with  full  knowledge  of  the  facts  involved  in 
so  far  as  they  affect  the  appeal. 

4.  Ibto. — Jurors. — Exceptions  based  on  findings  of  fact  below  on  motion 
for  new  trial  because  of  partiality  of  jurors  not  disclosed  on  rotr  dire 
examination,  and  on  refusal  of  Judge  to  grant  compulsory  process 
to  bring  in  witnesses  on  that  question,  there  appearing  no  abuse  of 
discretion,  will  not  be  considered. 

Before  Gage,  J.,  Horry,  February,  1906.     Affirmed. 

Motions  in  State  against  Commander  Johnson,  appellant. 

Mr.  B.  Woiford  Wait,  for  appellant,  cites :  Juror  must  be 
impartial:  36  S.  C,  504,  479 ;  39  S.  C,  97.  Juror  must 
answer  truly  on  voir  dire:  L.  R.,  37  Ch.  Div.,  541;  8  S.  C, 
239;  20  S.  C,  449;  15  S.  C,  155.  Refusal  to  grant  new 
trial  here  is  error  of  lam  and  reviewable:  54  S.  C,  142,  148 ; 
9  S.  E.,  861;  57  Miss.,  434.  On  points  already  considered 
and  general  questions  involved:  18  L.  R.  A.,  473,  note,  and 
cases;  6  Mack.,  66;  27  Tex.  App.,  513;  57  Miss.,  434;  22 
Fed.  R.,  234;  2  N.  H.,  349;  Meigs,  262;  9  Humph.,  411; 
1  Sneed,  215;  16  Mich.,  351;  3  Dall.,  515;  47  Me..  503; 
28  Ga.,  439;  112  Ga.,  25;  15  Ga.,  223. 

Solicitor  J,  M.  Johnso^i,  contra. 

May  25,  1906.    The  opinion  of  the  Court  was  delivered 
by 
Mr.  Justice  Gary,     The  facts  hereinafter  mentioned  are 
26—74 
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set  out  at  greater  length  than  would  be  necessary  in  stating 
the  exceptions  alone,  as  the  following  motions  were  heard 
upon  the  hearing  in  this  Court,  to  wit : 

First.  A  motion  on  the  part  of  the  State  to  dismiss  the 
appeal  on  the  ground  that  the  exceptions  raised  only  ques- 
tions of  fact,  which  are  not  reviewable  by  this  Court. 

Second.  A  motion  on  the  part  of  the  appellant  to  suspend 
the  hearing  of  the  appeal  in  this  Court,  for  the  purpose  of 
enabling  him  to  make  a  motion  in  the  Circuit  Court,  on  the 
ground  of  after-discovered  evidence,  and 

Third.  A  motion  by  the  appellant  to  be  allowed  to  rein- 
state the  appeal  which  was  heretofore  dismissed,  on  the 
ground  that  there  was  no  intention  to  abandon  the  same. 

The  following  facts  appear  in  the  record :  This  is  an  ap- 
peal from  an  order  made  by  his  Honor,  Judge  Gage,  on  the 
22d  February,  1906,  refusing  defendant's  motion  for  a  new 
trial,  and  assigning  a  new  day  for  the  execution  of  sentence 
upon  the  defendant,  to  wit:  30t"h  March,  1906. 

This  case  came  on  to  be  heard  before  his  Honor,  Judge 
Gary,  at  the  fall  term  of  Court  in  1905,  when  the  defendant 
above  named  and  his  co-defendant  Charlotte  Simmons  were 
tried  together  for  the  murder  of  Harmon  Graing^er;  upon 
which  said  trial  the  verdict  as  to  Commander  Johnson  was 
"guilty"  and  as  to  Charlotte  Simmons  "guilty  with  recon> 
mendation  to  mercy."  The  defendant  Commander  Johnson 
was  then  sentenced  to  be  hanged.  His  motion  for  a  new 
trial  made  at  that  time  on  the  minutes  of  the  0>urt  was 
refused,  but  the  defendant  Charlotte  Simmons  was  granted 
a  new  trial  by  his  Honor,  Judge  Gary. 

From  the  verdict  rendered  at  the  former  trial,  and  the 
refusal  of  his  Honor,  Judge  Gary,  to  grant  defendant  a  new 
trial,  notice  of  intention  to  appeal  to  the  Supreme  Court 
was  given,  and  several  extensions  of  time  within  which  to 
serve  the  "Case"  were  obtained,  the  last  extension  being  by 
Justice  C.  A.  Woods,  dated  December  8th,  1905,  extending 
the  time  for  perfecting  the  appeal  for  a  period  of  thirty  days 
from  the  date  thereof,  "on  condition  that  the  defendant  con- 
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sent  that  the  cause  be  dixk^Hed  foi*  a  hearing  on  the  call  of 
the  Fourth  Circuit,"  at  that  term  of  tlie  Supreme  Court — 
said  Court  being  then  in  session ;  but  no  "Case"  was  served, 
and  the  Supreme  Court  adjourned  for  the  term,  after  which 
defendant's  counsel  informed  respondent's  counsel  orallj 
that  he  had  not  perfected  the  appeal  c^nd  would  abandon  his 
appeal  because  he  intended  to  move  for  a  new  trial  on  Cir- 
cuit on  after-discovered  evidence;  that  respondent's  counsel 
then  filed  his  affidavit  with  the  Clerk  of  the  Supreme  Court, 
and  had  the  appeal  dismissed,  and  the  remittitur  was  sent 
down,  so  that  a  new  day  might  be  assigned  for  execution 
of  the  sentence. 

This  motion  came  on  to  be  heard  before  his  Honor,  Judge 
Gage,  on  21st  February,  1906,  upon  notice  and  affidavits  in 
behalf  of  appellant,  and  the  State,  whereupon  his  Honor, 
Judge  Gage,  announced  that  he  would  not  decide  the  matter 
without  examining  the  witnesses  who  had  made  affidavits  as 
to  certain  jurors  and  jurors  attacked  in  said  affidavits  in 
open  Court,  and  continued  the  hearing  until  the  next  day, 
in  order  that  they  might  be  brought  into  Court ;  but  refused 
defendant's  prayer  for  compulsory  process  of  the  Court  to 
have  certain  other  witnesses  brought  and  examined  upon 
the  grounds  set  forth  in  the  notice  of  motion,  from  whom  no 
affidavits  had  been  obtained  or  served  or  filed  or  oresented 
to  the  Court.  Upon  hearing  the  testimony,  on  the  2S<1  of 
February,  1906,  and  after  argument  of  counsel,  the  Court 
denied  defendant's  motion,  without  making  any  written  order 
thereon,  save  upon  the  docket,  and  a  reference  thereto  in 
the  sentence  indorsed  upon  the  indictment,  and  assigned  and 
named  a  new  day  for  the  execution  of  the  defendant,  as 
hereinbefore  stated. 

From  this  last  mentioned  order  and  from  the  rulings  of 
the  Court  on  the  hearing  of  said  motion,  this  defendant, 
by  his  attorney,  deposited  in  the  post  office  at  Conway,  S.  C, 
original  and  copy  notice  of  his  intention  to  appeal  on  March 
3d,  1906,  in  an  envelope,  plainly  addressed  to  J.  M.  John- 
son, Esq.,  Solicitor  4rth  Circuit,  Marion,  S.  C,  sealed  up, 
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with  postage  fully  prepaid,  with  which  was  the  following 
letter  addressed  also,  as  above  stated,  at  Marion,  S.  C. :  "My 
dear  Sir:  Enclosed  please  find  notice  of  appeal  in  re  The 
State  vs.  Comimander  Johnson;  if  you  will  please  indorse 
your  acceptance  of  service  on  the  original — if  you  do  not 
care  to  do  so,  I  can  make  the  necessary  certificate.  I  also 
transmit  a  copy  of  the  same  to  you  at  Darlington.  Kindly 
return  original  at  once.  Yours  very  truly,  B.  WoflFord 
Wait;"  and  on  the  same  day  deposited  in  the  same  post 
office  a  copy  of  the  same  notice  to  the  said  Solicitor,  at 
Darlington,  S.  C,  where  the  statute  required  him  to  be  the 
following  Monday,  to  wit :  on  the  5th  day  of  March,  at  the 
Court  of  Sessions,  which  copy  was  also  sealed  in  an  envelope, 
plainly  addressed  to  said  Solicitor,  in  care  of  the  Clerk  of 
the  Court,  Darlington,  S.  C,  in  which  was  a  letter  of  which 
the  following  was  a  copy,  after  the  address  to  Darlington, 
as  above  stated:  **My  dear  Sir:  Inclosed  please  find  copy 
of  notice  of  appeal  in  re  The  State  against  Commander 
Johnson.  I  have  mailed  the  original  and  another  copy  to 
you  at  Marion,  S.  C,  with  letter  by  to-day's  mail.  Yours 
very  truly,  B.  Wofford  Wait;"  these  packages,  as  appears 
from  the  post  office  stamp  on  each  at  Conway,  did  not  leave 
there  until  March  5th,  and  the  former  was  stamped  at  Ma- 
rion on  the  same  date,  and  there  re-mailed  to  Darlington  on 
March  6th,  and  was  stamped  and  received  at  Darlington 
on  March  7th,  and  was  immediately  returned  with  the  fol- 
lowing letter:  "Darlington,  S.  C,  7th  March,  1906.  B. 
Wofford  Wait,  Esq.,  Conway,  S.  C.  Dr.  Sir:  Original  no- 
tice intent  to  appeal  rec'd  to-day,  7th  at  noon :  too  late,  even 
if  matter  appealable,  but  it  is  not — statute  shows  you  that 
I  am  in  Darlington  first  Mon.  in  March  for  whole  week. 
I  return  it  at  once  and  refuse  to  be  served  oui  of  time,  espec- 
ially as  Judge  Gage's  order  is  held  by  Supreme  Court  as 
not  appealable.  Yrs.  &c.,  J.  M.  Johnson,  SolV  4th  Circuit;" 
the  latter  package  arrived  at  Darlington  at  9  :30  P.  M.  on  the 
5th,  and  was  received  by  the  addressee  on  the  forenoon  of 
the  6th 
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The  motion  before  his  Honor,  Judge  Gage,  was  made 
upon  the  following  grounds : 

"1.  On  the  ground  of  after-discovered  evidence,  the  knowl- 
edge of  which  was  denied  to  defendant  and  his  counsel  at 
the  time  of  the  trial,  and  which  could  not  then  have  been 
known  to  them  through  the  exercise  of  the  utmost  diligence. 

"2.  On  the  ground  that  certain  members  of  the  jury  com- 
mitted perjury  when  sworn  upon  their  voir  dire, 

"3.  On  the  ground  of  misconduct  of  the  jury  during  their 
deliberations." 

The  appellant's  exceptions  are  as  follows: 

"1.  Because  his  Honor  erred  in  not  holding  that,  as  a 
matter  of  law,  the  defendant  was  entitled  to  a  new  trial, 
when  it  was  shown  conclusively  that  any  juror  had  either 
formed  or  expressed  an  opinion  relative  to  the  guilt  or  inno- 
cence of  the  defendant,  and  concealed  that  fact  when  sworn 
upon  his  voir  dire. 

"2.  Because  his  Honor  erred  in  not  holding  that  after  the 
verdict  of  a  jury  has  been  rendered  it  is  then  not  too  late  to 
inquire  whether  such  formation  of  opinion  left  the  juror's 
mind  unbiased  and  free  from  prejudice. 

"3.  Because  his  Honor  erred  in  not  holding  that  it  is  too 
late  after  verdict  rendered,  for  the  Court  to  enter  into  and 
test  the  condition  or  state  of  a  juror's  mind  at  the  time  of 
trial,  when  the  juror  later  admits  the  formation  of  an  opinion 
hostile  to  the  defendant  before  trial,  but  concealed  and  de- 
nied it  upon  his  voir  dire  examination,  justifying  his  doing 
so  now  by  the  statement  of  his  'mental  reservation'  when 
falsely  answering  the  questions  put  to  him  by  the  Court  at 
the  proper  time." 

4.  The  fourth  exception  was  abandoned. 

"5.  Because  his  Honor  erred  in  not  holding  that  the  juror's 
concealment  of  his  previous  formation  of  opinion  operated 
as  a  restriction  upon  the  defendant's  exercise  of  the  right 
of  peremptory  challenge. 

"6.  Because  his  Honor  erred  in  not  holding  that  the  Court, 
and  not  the  juror,  is  the  proper  judge  of  the  state  or  con- 
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dition  of  a  juror's  mind,  when  the  juror  has  entertained  an 
opinion  as  to  the  guilt  of  defendant  prior  to  trial. 

"7.  Because  his  Honor  erred  in  receiving  and  considering 
the  testimony  of  a  juror,  who,  in  an  attempt  .to  exculpate 
himself  under  oath,  admitted  having  sworn  falsely  upon  his 
voir  dire  examination — ^thereby  becoming  a  self-confessed 
perjurer. 

"8.  Because  his  Honor  erred  in  not  receiving  the  testi- 
mony of  witnesses  from  whom  no  affidavits  had  been  ob- 
tained, but  who  were  present  in  Court. 

"9.  Because  his  Honor  erred  in  refusing  compulsory  pro- 
cess to  the  defendant  to  bring  recalcitrant  witnesses  into 
Court,  and  the  right  to  have  them  examined  in  his  behalf 
upon  these  questions. 

"10.  Because  his  Honor  erred  in  not  holding  that  the  de- 
fendant is  of  right  entitled  to  a  new  trial,  if  only  a  reason- 
able doubt  be  raised  as  to  the  fair  and  impartial  constitu- 
tion of  the  jury." 

The  motion  to  dismiss  the  appeal  herein  cannot  be 

1  sustained,  as  the  exceptions  are  in  proper  form,  and 
the  merits  thereof  cannot  be  considered  upon  a  mere 

motion. 

The  motion  to  suspend  the  hearing  of  the  appeal  in  this 
Court  for  the  purpose  of  enabling  the  appellant  to 

2  make  a  motion  in  the  Circuit  Court  on  the  ground  of 
after-discovered  evidence  cannot  be  sustained;  as  the 

facts  in  the  case  do  not  satisfy  this  Court  that  the  ends  of 
justice  would  be  thereby  subserved. 

The  motion  to  reinstate  the  former  appeal  in  this 

3  case  cannot  be  sustained  for  the  reason  that  the  rec- 
ord shows  it  was  abandoned  with  full  knowledge  of 

the  facts  involved  in  so  far  as  they  affect  the  appeal. 
The  exceptions  must  be  overruled  for  the  reason  that  they 
are  all  dependent  upon  findings  of  fact  which  are  not 

4  reviewable  by  this  Court  and  there  does  not  appear 
to  have  been  an  abuse  of  discretion  on  the  part  of 

his  Honor,  the  Circuit  Judge. 


Digitized  by  VjOOQIC 


Hallums  v.  Hallums.  407 

Rq).]  April  Term,  1906. 

It  is  the  judgment  of  this  Court,  that  each  of  said  motions 
be  refused,  that  the  judgment  of  the  Circuit  Court  be  af- 
firmed, and  the  case  remanded  to  that  Court  for  the  purpose 
of  having  another  day  assigned  for  the  execution  of  the 
sentence. 


Messrs.  Justices  Jones  and  Woods,  concurring.  In  our 
opinion  the  order  of  Judge  Gage  refusing  a  new  trial  in- 
volved only  questions  of  fact,  the  decision  of  which  was  in 
his  discretion,  and  the  order,  therefore,  was  not  apj>ealable. 
For  this  reason  we  think  the  motion  to  dismiss  the  appeal 
should  have  been  granted.  But  the  other  Justices  being  of 
a  different  opinion,  and  the  motion  to  dismiss  having,  there- 
fore, failed,  we  now  concur  in  refusing  the  motions  made 
in  behalf  of  defendant,  and  in  affirming  the  judgment  of 
the  Circuit  Court. 


HALLUMS  V.  HALLUMS. 

1.  Mabbiaoe. — FiKDiKos  as  to  the  validity  of  a  marriage  affirmed  because 
appellant  does  not  show  that  such  finding  is  against  the  preponderance 
of  the  evidence. 

2.  Ibid. — I^besumptions. — There  being  direct  evidence  that  a  second  mar- 
riage was  legally  solemnized,  there  is  no  reason  to  resort  to  presump- 
tion in  favor  of  its  validity.  There  is  no  presumption  that  a  former 
marriage  solemnized  in  due  form  was  illegal  at  time  of  performance. 

Before  Dantzler,  J.,   Pickens,   December,   1905.     Af- 
firmed. 

Action  by  Ella  Hallums  against  Isaac  Hallums  et  ai 
Prom  circuit  decree,  plaintiff  appeals. 

Messrs.  Haynesworth  &  Robinson  and  Morgan  &  Maul- 
din,  for  appellant,  cite :  Starkie  on  Ev.,  938,  939 ;  26  S.  C, 
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256 ;  4  McC,  256 ;  2  N.  &  McC,  115 ;  10  S.  C,  503 :  3  Rich., 
434;  19  Ency.,  1209;  31  L.  R.  A.,  414;  14  L.  R.  A.,  640; 
22  Am.  R.,  224;  69  Am.  St.  R.,  649;  1  Bish.  M.  &  D.,  sec. 
956;  12  Am.  St.  R.,  453;  6  How.,  550. 

Mr,  /.  P.  Caarey,  contra,  cites:  19  Ency.,  1206;  19  Am. 
St.  R.,  408;  71  N.  Y.,  423;  57  Am.  R.,  454;  20  Am,  St. 
R.,  316;  30  Am.  R.,  466;  4  N.  Y.,  230;  19  Ency.,  1208, 
1209;  10  S.  C,  502;  22  Am.  Dec.,  160;  2  Am.  St.  R.,  105. 

June  25,  1906.     The  opinion  of  the  Court  was  delivered 

by 

Mr.  Justice  Gary.  The  facts  are  thus  stated  in  the 
decree  of  his  Honor,  the  Circuit  Judge : 

"On  the  24th  day  of  December,  1895,  the  plaintiff  and  one 
Bill  Williams  were  married.  Subsequently,  during  the  year 
1899,  a  marriage  ceremony  was  performed  between  the 
plaintiff  and  one  Nero  Hallums,  now  deceased ;  and,  as  the 
alleged  widow  of  Nero  Hallums,  she  claims,  in  this  action, 
to  be  entitled  to  a  distributive  portion  of  his  estate.  Her 
claim  is  resisted  by  the  defendants,  on  the  ground  that  her 
alleged  intermarriage  with  Nero  Hallums  was  an  'llegal 
and  void  marriage,  she,  at  that  time,  as  is  contended,  having 
a  living  husband,  to  wit:  Bill  Williams. 

"The  vital  questions  are:  (1)  was  the  marriage  ceremony 
between  the  plaintiff  and  Bill  Williams  on  the  24th  day  of 
December.  1895,  a  valid  contract  of  marriage?  and  (2)  if 
so,  was  he  living  at  the  time  of  the  performance  of  the 
marriage  ceremony  between  the  plaintiff  and  Nero  Hallums? 

"It  is  contended  by  the  plaintiff  that,  on  the  24th  day  of 
December,  1895,  at  the  time  of  her  marriage  with  Bill  Wil- 
liams, he  was,  then,  a  married  man,  and  that,  therefore, 
the  marriage  with  him  was  void,  and  that,  consequently,  she 
was  free  to  make  a  contract  of  marriage  with  Nero  Hallums. 

"There  was  a  formal  actual  marriage  ceremony  i>erformed 
between  the  plaintiff  and  Bill  Williams  in  the  year  1895; 
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and  a  fomml  actual  marriage  ceremony  performed  between 
the  plaintiflf  and  Nero  Hallums  in  the  year  1899.  But 
there  is  no  evidence  of  an  actual  marriage  of  Bill  Williams 
with  another  woman  previous  to  December,  1895." 

The  Circuit  Judge  then  proceeds  to  state  his  conclusions 
as  follows :  "But  presumptions  of  law,  arising  from  declara- 
tions and  conduct,  are  relied  upon  to  establish  such  previous 
all^;ed  marriage.  Are  such  declarations  ?  ^  conduct  as 
testified  to,  sufficient  to  establish,  by  presun»^ion,  a  mar- 
riage between  Bill  Williams  and  another  woman  previous 
to  December,  1895,  so  as  to  make  void  his  actual  marriage 
with  the  plaintiff  of  that  date? 

"The  general  rule  is  that,  in  order  foi*  a  marriage  to  be 
established  by  presimiption  of  law,  arising  from  reputation, 
the  'reputation  must  be  general  and  uniform.*  But  when  a 
marriage  in  fact  has  been  established  and  it  is  sought  to  be 
impeached  and  to  be  made  void  by  proof  of  a  prior  marriage 
by  reputation,  the  testimony  should  be  clear  and  convincing, 
the  presiunption  of  law  being  in  favor  of  'innocence  and 
marriage*  and  against  bigamy.  Am.  &  Eng.  Law  (2d  ed.), 
1206,  1207. 

"In  the  case  at  bar,  the  testimony,  in  relation  to  an  alleged 
prior  marriage  between  Bill  Williams  and  another  woman, 
is  insufficient  to  annul  and  make  void  his  actual  marriage 
with  the  plaintiff  in  December,  1895. 

"Nor  is  the  testimony  sufficient  to  show  that,  in  1899,  at 
the  time  of  the  performance  of  the  marriage  ceremony  be- 
tween the  plaintiff  and  Nero  Hallums,  Bill  Williams  was 
dead. 

"It  follows,  therefore,  that  the  ^purriuge  between  the  plain- 
tiff and  Bill  Williams  having  been  a  valid  contract  of  mar- 
riage and  not  dissolved  by  the  death  of  the  latter  at  the  time 
of  the  performance  of  the  marriage  ceremony  between  the 
former  and  Nero  Hallums,  the  complaint  should  be  dis- 
missed." 

The  plaintiff  appealed  upon  five  exceptions,  four  of  wliich 
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assign  error  on  the  part  of  the  Circuit  Judge  in  his 

1  findings  of  fact.     The  appellant  has  failed  to  show 
that  such  findings  were  against  the  preponderance 

of  the  evidence  and  the  exceptions  assigning  error  in  this 
respect  are  overruled. 

The  fifth  exception  raises  the  issue  which  seems  to  have 

been  regarded  by  the  respective  attorneys  upon  the  hearing 

in  this  Court  as  the  vital  question  in  the  case.     That 

2  exception  assigns  error,  because  "His  Honor  should 
have  held  that  the  presumption  of  law  is  in  favor  of 

the  validity  of  the  last  marriage  between  the  plaintiff  and 
Nero  Hallums,  and  is  against  the  validity  of  any  prior  mar- 
riage.'' 

In  80  Am.  St.  Rep.,  200,  206,  there  is  a  note  to  the  case 
of  Pettinger  against  Pettinger,  28  Colo.,  308,  in  which  the 
authorities  are  reviewed  and  the  conclusion  of  the  annota- 
tor  expresses  so  clearly  our  views  as  to  the  principles  appli- 
cable to  this  case,  that  we  reproduce  his  langnage  in  full, 
which  is  as  follows :  "It  is  apparent,  then,  from  the  English, 
as  well  as  the  best  considered  American  cases,  that  there 
is  no  unbending  presumption  in  favor  of  a  second  marriage 
or  of  the  innocence  of  the  parties,  but,  on  the  contrary,  that 
the  decision  of  any  particular  case  must  rest  on  its  own 
attending  facts  and  circumstances.  Moreoverj  it  is  believed 
that  little  force  should  be  given  this  artificial  presumption 
in  order  to  meet  the  exigencies  of  a  given  case.  There 
appears  no  intimation  in  the  English  cases,  so  far  as  they 
have  come  under  our  observation,  that  the  dissolution  of  a 
former  marriage  by  divorce  will  be  presumed  in  favor  of  the 
validity  of  a  second  marriage  or  of  the  innocence  of  the 
parties  to  it,  although  some  of  the  earlier  ones  have  been 
cited  in  this  country  as  authority  for  that  proposition. 
Nevertheless,  the  authorities  affirming  this  docrine  are  nu- 
merous, as  has  already  been  shown,  and  it  may  be  considered 
as  settled  that  such  a  presumption,  in  a  proper  case,  may 
be  indulged.  However,  the  presumption  of  the  dissolution 
of  a  prior  marriage,  whether  by  death  or  divorce,  should 
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be  indulged  with  caution.  We  apprehend  that  such  pre- 
sumptions sometimes  have  been  made  with  very  little  justifi- 
cation. A  rule  of  law  which  allows  an  artificial  or  tech- 
nical force  to  be  given  evidence,  which  warrants  such  pre- 
sumption, beyond  its  natural  tendency  to  convince  the  mind, 
and  requires  courts  and  juries  to  presume  as  true  that  which 
probably  is  false,  cannot  but  be  fraught  with  dangerous  con- 
sequences. In  case  there  is  a  conflict  of  presum.ption,  it 
would  appear  more  reasonable  that  that  one  should  yield 
which  has  the  least  probability  to  sustain  it,  rather  than  that 
the  one  in  favor  of  innocence  and  of  the  validity  of  the 
subsequent  marriage  should  prevail.  See  Clayton  vs.  War- 
den, 4  N  Y.,  230;  O'Gara  vs.  Bisenlohr,  38  N.  Y.,  296; 
NarthAeld  vs.  Plymouth,  20  Vt.,  582,  590." 

There  was  direct  testimony  to  the  effect  that  the  plaintiff 
and  Nero  Hallums  entered  into  the  contract  of  marriage 
which  was  solem.nized  in  accordance  with  the  usual  cere- 
mony. This  was  sufficient  in  the  first  instance  to  establish 
the  fact  of  marriage  and  there  was  no  necessity  to  lesort  to 
the  doctrine  of  presumption  in  favor  of  its  validity.  So  on 
the  other  hand  when  there  was  direct  and  positive  testimony 
that  the  plaintiff  and  Bill  Williams  entered  into  the  contract 
of  marriage  (which  was  likewise  solemnized  according  to 
the  usual  ceremony)  which  showed  prima  facie  that  the 
marriage  was  valid. 

The  appellant,  however,  contends  that  the  presumption  is 
that  the  marriage  between  the  plaintiff  and  Bill  Williams 
was  illegal.  The  effect  of  such  presumption  would  be 
against  the  innocence  of  Bill  Williams,  and  the  law  will  not 
raise  the  presumption  of  his  guilt  in  order  to  protect  the 
rights  of  the  plaintiff. 

While  we  have  been  referred  to  cases  in  which  there  was 
a  presumption  of  a  divorce  or  death  of  one  of  the  contracting 
parties  since  the  prior  marriage  in  order  to  sustain  the 
second,  marriage,  we  have  not  been  able  to  find  any  rase  in 
which  there  was  a  presumption  that  the  first  marriage  was 
illegal  at  the  time  it  was  solemnized  in  due  form.       The 
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reason  that  no  such  cases  are  to  be  found  is  that  all  pre- 
sumptions are  in  favor  of  innocence. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of 
the  Circuit  Court  be  affirmed. 

The  Chief  Justice  concurs  with  great  hesitation. 


STATE  V.  GRIFFIN. 

Arrest. — A  private  person  may  arrest  one  for  committing  a  felony  upon 
information  of  such  a  nature  as  to  convince  a  reasonable  man  that  the 
act  had  been  committed  from  which  the  law  presumes  the  felony, 
although  the  information  may  not  be  true. 

Before  Prince,  J.,  Fairfield,  September,  1905.    Affirmed. 

Indictment  against  Sol  Griffin  for  murder.  From  sen- 
tence on  verdict  of  manslaughter,  defendant  appeals. 

Messrs,  Buchcfian  &  Hcmahan,  for  appellant,  cite:  2 
Hales  P.  C,  78,  82,  83;  1  East.  P.  C,  67,  68,  69;  Res.  Cr. 
L.,  240;  Voorhies  on  An,  112;  6  Bunn  (Pa.),  316;  1 
Hawks,  457;  1  Hill,  220;  50  S.  C,  426;  53  S.  C,  150;  36 
S.  C,  496 ;  2  Sedd.  Nisi  Prius,  934;  44  Am.  Dec,  293,  note; 
9  Am.  Dec,  658 ;  1  Chitty  Cr.  L.,  17. 

Solicitor  J.  K,  Henry,  contra,  cites :  1  Hill,  223 ;  2  Ency., 
789;  72  S.  C,  807;  13  Stat.,  377. 

June  25,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Gary.  The  facts  are  thus  stated  in  the 
record : 

"This  case  was  tried  at  the  September  Term,  1905,  for 
Fairfield  County,  Hon.  George  E.  Prince  presiding.     Indict- 
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ment  for  murder  in  usual  form.  Verdict  manslaughter. 
The  defendant  went  to  Red  Hill  Church.  He  began  curs- 
ing on  the  church  grounds.  Toliver  was  marshal  appointed 
by  the  church  trustees  to  keep  order.  The  defendant  began 
cursing  on  the  church  grounds.  Toliver  spoke  to  defendant 
about  it  and  advanced  towards  defendant  with  a  stick  in  his 
hand.  The  defendant  began  firing  his  pistol.  The  outcry 
was  made  that  Toliver  was  killed.  The  crowd  pursued. 
Defendant  presented  pistol.  Some  of  the  crowd  got  sticks 
and  rocks  and  pursued,  when  the  deceased  without  arms 
came  near  in  pursuit  and  said,  we  will  take  you  back  to  give 
an  account  for  what  you  have  done.  Defendant  took  aim 
and  fired,  killing  deceased,  Tom  Moore.  The  crowd  began 
shooting,  throwing  rocks  and  sticks.  One  secured  a  gnn 
and  shot  the  defendant  down  and  captured  him,  hitting  him 
with  the  butt  of  his  gun.  Toliver  was  not  killed,  but  was 
shot  at  by  the  defendant  and  reported  killed  in  the  pursuing 
crowd ;  he  was  at  the  trial  and  testified.  The  testimony  by 
the  State  was  that  Moore  did  not  shoot ;  the  defendant  testi- 
fied that  Moore  was  shooting,  and  it  is  admitted  that  Moore 
was  killed  about  one-third  of  a  mile  from  the  church  ground 
while  in  pursuing  crowd." 

The  defendant  appealed  upon  five  exceptions,  but  they 
raise  in  different  form  the  question  assigned  as  error  in  the 
fifth  exception,  which  is  as  follows: 

"That  his  Honor  erred  in  charging  the  jury  in  response 
to  a  question  from  the  foreman  of  the  jury :  Foreman  of  the 
jury:  'Suppose  that  the  parties  seeking  to  make  the  arrest 
have  certain  information  that  they  believe  which  proves  to 
be  untrue?'  The  Court:  *I  have  charged  you  that  that  jus^ 
tifies  them  in  making  the  arrest,  if  it  does  turn  out  afterwards 
to  be  untrue,  provided  the  information  was  certain  and  defi- 
nite and  such  as  would  cause  a  man  of  ordinary  prudence  and 
reason  to  have  accepted  them  as  true.'  The  error  being  in 
making  the  right  to  arrest  depend  upon  the  question  of  the 
information  possessed  by  the  parties  seeking  to  make  the 
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arrest  and  not  upon  the  question  of  whether  the  defendant 
had  committed  a  felony." 

ejection  1  of  the  Criminal  Code  is  as  follows :  "Upon  view 
of  felony  committed,  or  upon  certain  information  that  a 
felony  has  been  committed,  or  upon  view  of  a  larceny  com- 
mitted, any  person  may  arrest  the  felon  or  thief,  and  take 
him  to  a  judge  or  magistrate,  to  be  dealt  with  according 
to  law.''^ 

This  statute  (except  that  portion  relating  to  larcenv)  was 
enacted  in  1866.  Prior  to  the  enactment  of  said  statute, 
the  rule  of  law  prevailing  in  this  State  is  stated  as  follows 
in  the  case  of  State  vs.  Anderson,  1  Hill,  327,  339 :  "The 
homicide  actually  committed,  constitutes  the  authority  to 
arrest;  it  is  a  felony  until  matter  in  excuse  be  shown;  it 
authorizes  the  grand  jury  to  find  a  true  bill,  and  thus  put 
the  prisoner  on  his  trial,  for  life  and  death.  Like  the  find- 
ing of  stolen  goods  in  the  possession  of  one,  he  is  legally 
regarded  as  the  thief,  until  he  accounts  for  his  possession; 
so  he  who  of  his  own  will,  and  not  bv  command  of  law,  com- 
mits a  homicide,  is  legally  guilty  of  murder,  until  he  shows 
that  it  was  excusable  in  self-defense,  or  manslaughter  by 
reason  of  sudden  heat  and  passion  from  reasonable  provo- 
cation given.  .  The  party  arresting  is  supposed  to  act  with 
knowledge  of  the  law;  he  is  bound,  therefore,  to  show  that 
the  prisoner  has  committed  the  fact  from  which  the  law 
raises  the  presumption  of  guilt.  This  is  what  I  understand 
by  being  bound  to  show  the  prisoner's  guilt,  in  order  to 
justify  his  arrest  by  a  private  person.  A  mere  suspicion 
that  he  has  done  the  act,  will  not  justify  the  arrest,  the 
proof  must  show  that  prima  fade  a  legal  felony  was  com- 
mitted, and  that  the  prisoner  was  the  perpetrator." 

It  will  thus  be  seen  that  it  was  incund>ent  on  the  person 
making  an  arrest  to  show  the  actual  fact  from  which  the  law 
raised  the  prestmiption  that  a  felony  had  been  committed. 
He  was  not  permitted  to  act  merely  upon  information, 
although  it  might  strongly  tend  to  establish  the  fact  from 
which  the  law  inferred  a  felony. 
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rit  IS  but  reasonable  to  suppose  that  the  statute  was  in- 
tended to  change  the  existing  law.  The  statute  would  not 
have  this  effect  unless  it  is  construed  as  enabling  the  party 
making  the  arrest  to  act  upon  information  although  it  might 
not  be  true,  provided  it  was  of  such  a  nature  as  to  convince 
a  reasonable  n>an  that  the  act  had  been  committed  from 
which  the  law  presumed  the  felony  by  the  person  arrested. 
The  word  "certain''  is  used  in  the  sense  of  trustworthy, 
capable  of  being  depended  upon,  credible,  positive,  or  relia- 
ble, and  has  reference  to  the  evidence  or  information  upon 
which  the  person  making  the  arrest  is  allowed  to  act,  and  not 
to  the  actual  fact  that  a  felony  has  been  committed.  When 
tiie  information  w^s  certain,  in  the  sense  hereinbefore  men- 
tioned, any  person  has  as  much  right  to  make  the  arrest  as 
if  acting  by  virtue  of  a  warrant  issued  by  a  regularly  author- 
ized officer  of  the  law,  and  it  was  the  corresponding  duty 
of  the  person  supposed  to  have  committed  the  felony,  to 
submit  to  the  arrest.^ 

It  is  the  judgmenTof  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


STATE  V.  HILL. 


No  Appeal  lies  from  refusal  of  Judge  to  enter  verdict  or  judgment  with- 
out verdict  on  indictment  containing  two  counts.  Judge  having 
instructed  jury  to  find  verdict  of  not  guilty  on  first  count,  jury  fall- 
ing to  agree  on  second,  mistrial  was  ordered. 

Before  Prince,  J.,  Anderson,  May,  1905.    Affirmed. 

Indictment  against  Dan  Hill  for  breaking  and  entering 
a  dwelling  and  larceny.  Defendant  appeals  from  refusal  to 
enter  verdict  by  Court. 

Messrs.  Martin  &  Barle,  for  appellant,  cite:  17  Ency., 
nS;  2a  Ency.  P.  &  P.,  844;  33  S.  E.,  423;  15  Ency.  P.  & 
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P.,  221;  21  S.  C,  11;  32  S.  C,  369;  41  S.  C,  355;  17  S. 
C,  2;  4  Waits  Pr.,  594;  47  S.  C,  166. 

Solicitor,  Jiditis  B.  Boggs,  contra. 

June  25,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Gary.  The  appellant  was  put  upon  trial 
on  an  indictment  containing  two  counts.  The  first  count 
charged  the  breaking  and  entering  of  a  dwelHang  house  with 
a  felonious  intent.  The  second  count  charged  the  larceny 
of  $153. 

At  the  close  of  the  testimony  in  behalf  of  the  State  the 
defendant  made  a  motion  for  the  presiding  Judge  to  direct  a 
verdict  of  not  guilty  as  to  the  first  count  of  said  indictment 
on  the  ground  that  there  was  no  evidence  whatever  of  any 
breaking ;  after  argument  the  presiding  Judge  sustained  the 
motion  and  directed  the  jury  to  render  a  verdict  of  not  guilty 
as  to  the  first  count. 

The  jury  failed  to  agree  upon  a  verdict  as  to  the  second 
count,  and  likewise  failed  to  render  a  verdict  of  not  guilty 
upon  the  first  count  as  directed;  the  inadvertence  was  not 
noticed  and  the  clerk  of  Court  noted  the  order  of  mistrial. 

After  the  jury  was  dismissed  the  defendant's  counsel  made 
a  motion,  "that  the  formal  verdict  of  the  jury  be  dispensed 
with  and  the  verdict  entered  up  by  the  Court;  or  that  judg- 
ment of  not  guilty  without  the  rendition  of  a  verdict  be 
entered  in  favor  of  defendant  as  to  said  first  count.'' 

The  motion  was  refused  on  the  ground  that  it  came  too 
late. 

The  defendant  appealed  upon  a  single  exception,  which  is 
as  follows:  "That  his  Honor  erred  in  not  sustaining  said 
motion  upon  the  ground  that  the  formal  verdict  of  the  jury 
can  be  dispensed  with  and  the  verdict  entered  up  by  the 
Court,  or  that  judgment  without  the  rendition  of  a  verdict 
may  be  thus  entered  in  favor  of  a  party  against  whom  there 
is  a  total  failure  of  evidence,  and  upon  the  ground  that  de- 
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fendant  has  been  once  in  jeopardy  upon  the  charge  set  forth 
in  the  first  count  of  the  indictment  herein  and  he  cannot  again 
be  forced  to  trial  upon  the  said  charge." 

It  will  be  observed  that  there  is  not  only  no  sentence  in 
diis  case  but  no  verdict  rendered  by  the  jury.  The  order 
of  the  Circuit  Court  is,  therefore,  not  appealable.  State 
against  Timmons,  68  S.  C,  258,  47  S.  E.,  140;  State  against 
Hughes,  56  S.  C,  540,  35  S.  E.,  214;  State  against  Mas(m, 
54  S.  C,  240,  38  S.  E.,  357;  State  against  Burbage,  51  S. 
C,  288,  28  S.  E.,  937. 

It  is  the  judgment  of  this  Court,  that  the  appeal  be  dis- 
missed, but  without  prejudice  to  the  right  of  the  appellant 
hereafter  to  raise  the  question  as  to  former  jeopardy. 


STATE  V.  WEAVER. 

Demxtrbeb — ^MonoK  to  Quash  Ikdictmbnt. — Objection  that  the  date  of 
the  committal  of  an  offense  is  laid  in  the  indictment  at  a  day  subse- 
quent to  the  finding  of  the  bill  and  of  day  of  trial  must  be  taken  by 
demurrer  or  motion  to  quash  before  jury  is  sworn. 

Before  Gage,  J.,  Edgefield,  October,  1905.    Affirmed. 

Indictment  against  Dan  Weaver  for  highway  robbery  and 
larceny.    From  sentence  on  verdict,  defendant  appeals. 

Mr.  S.  M.  Smith,  Jr.,  for  appellant. 

Solicitor  George  Bell  Timmerman,  contra. 

June  25,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Gary.  The  defendant  was  indicted  on  the 
10th  of  October,  1905,  tried  on  the  11th  of  October,  1905, 
and  convicted  on  the  12th  of  October,  1905,  of  the  crime  of 
27—74 
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highway  robbery  and  larcenv.  The  indictment  charged 
that  the  offense  was  committed  on  the  18th  day  of  October, 
1905.  The  indictment  also  shows  upon  its  face  that  it  was 
presented  at  a  Court  of  General  Sessions  begun  and  holden 
in  and  for  the  county  of  Edgefield,  on  the  second  Monday 
of  October.  1905. 

The  defendant  appealed  upon  a  single  exception  assigning 
error  on  the  part  of  his  Honor,  the  Circuit  Judge,  in  the 
following  particulars:  ''Because  his  Honor  erred  in  over- 
ruling defendant's  objection  and  allowing  Milledge  Thomp- 
son to  answer  the  following  questions  propounded  by  the 
solicitor,  after  objection  by  defendant's  counsel :  *Q.  Where 
do  you  live  ?  A.  Mr.  Tom  Rainsford's  place.  Q.  Do  you 
know  Dan  Weaver?  A.  Yes,  sir.  Q.  Where  does  he  live? 
A.  Mr.  Fair's.  Q.  It  is  charged  here  that  on  the  18th  day 
of  October  he  took  money  from  you?  A.  Yes,  sir.  Q. 
Stopped  you  on  the  highway  ?  A.  Yes,  sir.  Q.  Tell  us  what 
you  know  about  that?  A.  I  was  in  the  town  on  the  18th 
February.'  Mr.  Smith  :  *We  object.  We  are  answering  to 
October.'  The  Court:  *Any  time  just  before  bill  was  found 
is  competent.'  Mr.  Smith :  *It  is  charged  here  he  got  it  on 
the  18th  of  October,  and  that  day  is  in  the  future,  it  has  not 
yet  come.'  The  Court :  *The  time  he  testifies  to  is  before 
the  time  alleged  in  the  bill  of  indictment,  being  before,  it  is 
immaterial  what  date  he  proves  just  so  that  day  is  before 
the  true  bill  is  found.'  Mr.  Smith :  We  object  We  plead 
to  the  indictment,  the  date  alleged  in  the  indictment,  and  we 
are  put  on  notice  by  the  indictment,  that  the  crime  was  com- 
mitted on  the  18th  of  October,  and  we  object  to  proving  any 
other  date.'  The  Court  (to  the  stenographer)  :  'Note  the 
objection.'  By  the  solicitor  (to  the  witness)  :  *Go  ahead. 
Q.  When  did  this  occur?  A.  February  l&th.'  (Exception 
noted.)  Said  question  and  answer  being  irrelevant  and  in- 
competent in  that  the  date  alleged  in  the  indictment  tfie  crime 
was  committed,  October  18th,  1905,  on  a  future  or  impos- 
sible date." 
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Section  57  of  the  Criminal  Code  provides  that  "every 
objection  to  any  indictment  for  any  defect  apparent  on  the 
face  thereof,  shall  be  taken  by  demurrer  or  on  motion  to 
quash  siich  indictment,  before  the  jury  shall  be  sworn,  and 
not  afterwards."  The  defect  was  apparent  upon  the  face  of 
the  indictment  and  the  objection  to  it  should  have  been  taken 
by  demurrer  or  on  motion  to  quash  such  indictn>ent  before 
the  jury  was  sworn,  and  could  not  afterwards  be  interposed. 

It  is  the  judgment  of  this  0>urt,  that  the  judgment  of  the 
Circuit  0>urt  be  affirmed. 


DAWKINS  V.  KEYSTONE  GRANITE  CO. 

Neouoekce — ^Master  and  Sekvakt — Nokbutp. — Where  the  evidence  In  an 
action  by  servant  against  master  for  injuries  caused  by  the  explosion 
of  a  dynamite  cartridge  shows  that  the  cartridge  was  concealed,  that 
the  danger  arising  from  its  concealment  was  known  to  the  servant, 
that  it  was  created  by  the  negligent  act  of  a  fellow-servant,  that  it 
was  incidental  to  the  work  and  arose  during  its  progress,  and  that  it 
was  a  consequence  naturally  and  reasonably  to  be  anticipated  from 
the  nature  of  the  employment,  nonsuit  should  be  granted. 

Before  Ki^ugh,  J.,  Spartanburg,  Noveniber,  1905.  Re- 
versed. 

Action  by  Paul  Dawkins  against  Keystone  Granite  Co. 
From  judgment  for  plaintiff,  defendant  appeals  on  follow- 
ing exceptions : 

"1.  Because  the  presiding  Judge  erred  in  not  holding  on 
defendant's  motion  for  a  nonsuit,  that  no  testimony  had 
been  offered  tending  to  show  that  the  defendant  had  been 
guilty  of  any  negligent  act  which  was  the  proxirrate  cause 
of  plaintiff's  injury,  and  in  not,  therefore,  granting  a  non- 
suit, and  dismissing  the  complaint. 

"2.  Because  the  presiding  Judge  erred  in  not  holding  on 
the  defendant's  motion  for  a  nonsuit,  that  if  the  testimony 
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of  the  plaintiff  showed  negligence  at  all,  such  negligence 
was  that  of  a  fellow-servant  with  the  plaintiff,  and  in  not, 
therefore,  granting  the  motion  for  nonsuit,  and  dismissing 
the  complaint. 

"3.  Because  the  presiding  Judge  erred  in  charging  the 
jury  as  law  applicable  to  this  case,  as  follows :  'But  if  there 
are  dangers  that  are  not  incident,  or  dangers  which  are  not 
apparent,  cannot  be  seen  by  a  person  of  ordinary  observa- 
tion, and  which  are  commonly  spoken  of  as  latent  or  hidden 
dangers,  then  it  is  the  duty  of  the  employer,  or  master,  to 
warn  the  servant  of  them.  It  is  the  duty  of  the  master  to 
ascertain  if  any  of  those  dangers  are  existing,  especially  if  it 
can  be  done  by  the  use  of  ordinary  care  on  the  part  of  the 
master.  If  such  dangers  exist,  and  are  known  to  the  master, 
it  is  his  duty  to  warn  the  servant  of  the  existence  of  such 
hidden  dangers.  A  servant  is  not  required,  and  does  not 
assume,  risks  of  hidden  dangers,  or  dangers  that  are  not 
open  to  observation  by  persons  of  ordinary  powers  of  obser- 
vation and  ordinary  prudence.  Now,  if  the  defendant  knew 
of  the  presence  of  the  charge  of  dynamite  in  the  stone,  or 
not,  it  was  his  duty  to  know  it,  whether  he  actually  knew 
it  or  not,  and  if  the  presence  of  that  dynamite  charge  was  not 
known  to  the  plaintiff,  and  could  not  have  been  known, 
would  not  have  been  open  to  observation  by  a  person  of 
ordinary  prudence,  then,  if  the  defendant  failed  to  bring  this 
knowledge  of  the  hidden  danger  to  the  notice  of  the  plain- 
tiff, that  was  an  act  of  n^ligence  for  which  the  defendant 
would  be  responsible  if  any  injury  ensued'  from  that  negli- 
gence,' etc.     The  error  being : 

"(a)  That  such  charge  was  a  charge  upon  the  facts,  in 
that  it  stated  to  the  jury  that  the  defendant  was  boimd  to 
ascertain,  even  if  he  did  not  know,  whether  there  was  a 
charge  of  dynamite  in  the  stone  or  not,  and  its  failure  to  do 
so  and  inform  the  plaintiff,  was  negligence  for  which  a  re^ 
covery  could  be  had' — ^such  instructions  having  invaded  the 
province  of  the  jury,  and  being  in  conflict  with  that  provision 
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of  the  Constitution  of  South  Carolina  which  inhibits  a  diargne 
upcMi  tiie  facts. 

"(b)  Such  instruction  was  erroneous,  in  that  it  placed 
upon  the  defendant,  and  relieved  the  olaintiff  of,  the  duty 
of  ascertaining  whether  the  particular  work  the  plaintiff  was 
then  engaged  in,  was  or  was  not  beset  with  hidden  dangers, 
and  this  without  respect  to  whether  the  defendant  knew  or 
did  not  know  of  such  dangers,  and  whether  the  plaintiff  was 
or  was  not  of  such  capacity  and  intelligence  as  to  call  for 
such  duty,  under  the  rules  of  law,  from  the  defendant. 

"4.  Because  the  presiding  Judge  erred  in  refusing  to 
charge  the  jury,  as  requested  in  defendant's  third  request  to 
charge,  as  follows :  '3.  Nor  does  the  rule  which  requires  the 
employer  to  fumi^  the  employee  a  safe  place  to  work  require 
said  employer  to  furnish  such  employee  safe  material  to  work 
in  or  with.'  The  error  being:  That  there  is  no  rule  of  law 
which  requires  a  master  who  has  employed  servants  to  do 
such  hazardous  work  as  blasting  or  breaking  up  rock,  as  they 
are  blasted  fromi  a  quarry,  to  keep  all  the  rock  so  quarried 
free  frcwn  unexploded  blasts,  and  consequently,  safe  for  its 
employees.  Such  work  being  in  its  nature  hazardous,  and 
being  in  charge  of  the  employee  himself,  and  not  the  master, 
does  not  con^e  within  the  rule  of  law  which  requires  the 
nraster  to  furnish  his  employee  a  safe  place  in  which  to  work, 
and  the  refusal  of  this  request  was,  therefore,  error  of  law. 

"5.  Because  the  presiding  Judge  erred  in  charging  the 
jury  in  connection  with  the  defendant's  fifth  request  to 
charge,  as  follows:  'But  the  rule  (the  fellow-servant  rule) 
does  not  extend  far  enough  to  protect  the  master  from  lia- 
bility from  negligence  on  the  part  of  the  master,  or  on  the 
part  of  some  person  whom  the  master  has  appointed  to  stand 
in  the  master's  place  in  directing  work,  or  doing  something 
in  reference  to  the  work  which  is  not  of  the  common  enter- 
prise ;  and  furthermore,  it  is  the  duty  of  the  master  to  be  on 
the  lookout,  and  ascertain  if  everything  is  safe.  That  is 
not  a  part  of  the  employment  as  a  fellow-servant,  even 
though  he  may  appoint  one  of  the  parties  who  are  engaged 
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in  the  common  enterprise,  he  may  elevate  him,  the  master 
is  required  to  ascertain  whether  there  is  reasonable  safety, 
and  the  person  thus  elevated  into  the  position  of  master  is 
not  a  fellow-servant,  and  the  master  will  not  be  relieved 
from  liability  if  his  servant  is  injured  from  the  n^ligence 
of  any  person  who  is  standing  in  the  ^oes  of  the  master.' 
The  error  being : 

"(a)  That  such  instruction  was  erroneous,  in  that  it  im- 
posed the  entire  duty  of  looking  out  and  warning  against 
danger  upon  the  master,  when,  we  submit,  such  duty  is  as 
much  upon  the  plaintiff  himself  and  his  fellow-servant,  and 
even  more  so,  in  hazardous  work  and  work  in  which  the 
hazards  are  constantly  changing  like  that  here — ^than  upon 
the  master. 

"(b)  The  instruction,  that  it  was  not  a  part  of  the  employ- 
ment of  a  fellow-servant  to  look  out  and  ascertain  if  every- 
thing was  safe,  and  in  effect  that  any  servant  upon  whom 
this  burden  rested  was  elevated  above  his  co-servants,  and 
stood  to  them  as  master — was  erroneous  in  law,  and  tended 
to  prejudice  the  rights  of  the  defendant. 

"6.  Because  the  presiding  Judge  erred  in  modifying  the 
defendant's  seventh  request  to  charge,  by  instructing  the 
jury  that  the  rule  there  announced  must  be  taken  in  con- 
nection with  the  rule  of  law  which  requires  the  master  to 
exercise  ordinary  care  in  furnishing  a  safe  place,  and  safe 
ai>pliances,  to  the  servant,  and  which  rule  entitles  the  ser- 
vant to  rely  upon  the  master  to  do  these  things — such  modi- 
fication, we  submit,  emasculating  and  destroying  the  prin- 
ciple contained  in  the  request  itself." 

Messrs.  Simpson  &  Bomar,  for  appellant,  cite :  No  negli- 
gence: Ounngs  V.  Maneynick  Mills,  55  S.  C. ;  72  S.  C,  237. 
If  any  J  it  was  of  fellow^servant:  McDaniel  v.  Ry.,  70  S.  C. ; 
51  S.  C,  96 ;  72  S.  C,  237.  Chxirge  that  fmlure  of  defendant 
to  knoii^  of  dynmnite  in  rock  and  notify  plaintiff  was  negli- 
gence, is  on  facts:  61  S.  C,  471;  58  S.  C,  230;  47  S.  C, 
523 ;  61  S.  C,  563.    Not  duty  of  employer  to  make  inspection 
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jot  missed  " shots f'  40  C.  C.  A.,  645;  2  Lobat  on  M.  &  S., 
sees.  585,  586,  587,  589,  1813;  87  Hun.,  519;  72  S.  C,  243. 

Mr,  Stctnyame  Wilson,  contra-,  cites :  There  was  no  charge 
on  facts:  72  S.  C,  421 ;  64  S.  C,  215.  Doctrine  of  fellowh 
servant  does  not  apply  to  one  appointed  by  master  to  direct 
uwk:  Brabham  v.  Ry,,  71  S.  C. ;  Martin  v.  Ry.,  72  S.  C. ; 
72  S.  C,  420;  Jackson  v.  Ry.,  73  S.  C. 

June  26,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Gary.  This  is  an  action  for  damages  alleged 
to  have  been  sustained  by  the  plaintiff  through  the  negligence 
and  wantonness  of  the  defendant.  The  allegations  of  the 
complaint  material  to  the  issues  involved  are  as  follows: 
That  the  plaintiff  was  on  the  6th  day  of  September,  1901, 
employed  by  the  defendant  as  a  workman,  and  while  engaged 
in  removing  a  rock  for  said  defendant  a  charge  of  dyr^amite 
in  said  rock  exploded  by  which  he  was  seriously  injured. 
The  specifications  of  negligence  and  wantonness  are  as  fol- 
lows: 

"(1)  In  having  said  charge  of  dynamite  in  said  rock  or 
stone  without  informing  plaintiff  of  its  presence,  although 
the  fact  of  its  presence  was  known  to  defendant  and  unknown 
to  the  plaintiff. 

"(2)  In  causing  and  directing  plaintiff  to  cut  and  break 
said  stone  with  said  dynamite  concealed  therein,  without 
informing  plaintiff  of  its  presence,  thereby  causing  the  said 
explosion  and  said  injury  to  plaintiff. 

"(3)  In  not  giving  plaintiff  a  safe  place  in  whici:  to  work, 
but,  on  the  contrary,  in  putting  him  to  work  at  said  rock  or 
stone  containing  said  deadly  charge  of  dynamite,  which 
exploded  while  plaintiff  was  discharging  his  duty  to  the 
defendant,  the  presence  of  which  charge  of  dynamite  was 
knbwn  to  the  defendant,  or  should  have  been  know^n,  and 
could  have  been  known  by  it  had  it  made  proper  inspection 
of  said  stone  before  placing  plaintiff  at  work  thereat." 
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The  defendant  denied  the  material  allegations  of  the  com- 
plaint and  set  up  the  defenses  of  n^ligence,  contributory 
negligence  and  assumption  of  risk  on  the  part  of  the  plaintiff. 

At  the  close  of  the  plaintiff's  testimcMiy  the  defendant  made 
a  motion  for  nonsuit,  which  was  refused. 

The  defendant  did  not  offer  any  testimony.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  for  $1,000. 

The  defendant  appealed  upon  exceptions  which  will  be  set 
out  in  the  report  of  the  case. 

There  was  testimony  to  the  effect  that  at  the  time  the 
work  was  rendered  dangerous,  and,  also,  that  at  the  time  the 
injury  was  sustained,  the  plaintiff  was  a  servant  of  the  de- 
fendant. He  was  foreman  of  a  squad  of  twenty-three  labor- 
ers, whose  duty  it  was  to  break  up  and  remove  blocks  of 
granite  after  they  had  been  blasted  from  the  solid  rock. 
The  implements  used  were  hand  tools,  such  as  steel  wedges 
and  sprawls.  These  employees  worked  under  the  directicm 
and  control  of  Dan  Smith,  who  had  charge  of  the  blasting-, 
and  was  the  "general  boss"  of  the  common  enterprise.  In 
a  stone  ten  feet  lon^,  four  feet  high  and  six  feet  wide,  upon 
which  the  plaintiff  was  at  work,  there  was  a  "jumper"  hole 
in  the  center  thereof,  which  contained  a  dynamite  cartridge 
that  had  failed  to  explode  on  the  previous  day,  when  the 
rock  was  blasted  by  those  acting  under  orders  of  Dan  Smith. 
The  plaintiff  knew-  that  this  hole  had  been  bored'  into  the 
rock  for  the  purpose  of  receiving  a  cartridge;  that  the  car- 
tridges at  times  failed  to  explode;  and  that  there  was  noth- 
ing which  indicated  to  him  in  this  instance  that  the  cartridge 
had  exploded,  thus  showing  that  he  had  notice  of  the  danger 
although  he  was  not  aware  of  the  actual  fact  that  the  car- 
tridge had  failed  to  explode.  In  blasting,  a  number  of  holes 
were  drilled  in  the  solid  rock  and  dynamite  cartridges  placed 
in  them,  with  fuses  of  varying  lengths,  so  that  each  car- 
tridge would  make  its  separate  detonation :  and  these  reports 
when  counted  would  determine  whether  any  of  the  car- 
tridges had  failed  to  explode.  There  was  no  testimony  that 
the  count  was  kept  in  this  instance.     Dan  Smith  had  left  the 
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grounds  before  the  blasting  todc  phice  on  the  afternoon  pre- 
ceding the  injury.  There  was  no  evidence  of  inspection  by 
Smith  next  morning  before  giving  orders  for  plaintiffs 
squad  to  work  on  the  rode. 

It  will  thus  be  seen  that  the  vital  question  in  this  case  is 
whether  there  was  testimony  tending  to  diow  that  the  danger 
was  hidden  or  unusual.  Our  interpretation  of  the  testimony 
is  that  while  it  shows  the  cartridge  was  concealed,  neverthe- 
less it  likewise  ^ows  that  the  danger  arising  from  its  con- 
cealment was  known  to  the  plaintiff;  thaft  it  was  created  by 
the  negligent  act  of  a  fellow-servant;  that  it  was  incidental 
to  the  work  and  arose  during  its  progress ;  and  that  it  was 
a  consequence  naturally  and  reasonably  to  be  anticipated 
from  the  nature  of  the  employment. 

It  was  error,  therefore,  to  refuse  the  motion  for  a  nonsuit. 
This  conclusion  is  sustained  by  the  cases  of  Martin  v.  Roy- 
ster  Gucmo  Co.,  72  S.  C,  237,  and  Biggers  v.  Catcpwha 
Power  Co.,  72  S.  C,  264. 

The  views  which  have  been  expressed  practically  dispose 
of  all  exceptions. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  reversed  and  the  case  remanded  for  a  new 
trial. 


STATE  V.  TOALE. 


1.  H10HWAT8— Nbiohboehood  RoAD.^Testimony  tending  to  show  that  a 
wdl  defined  road  was  laid  out  through  unenclosed  woodland,  and 
used  hj  the  public  for  more  than  twenty  years,  is  some  evidence  of 
adverse  user. 

2.  EvnnxcB — Iiim.— Deed. — In  indictment  for  obstructing  a  neighbor- 
hood road,  deed  reserving  to  defendant's  grantor,  his  hdrs  and  as- 
signs, use  of  all  necessary  roads,  is  not  competent  unless  it  show  tlie 
existence  of  the  road  in  question. 

Before  Purdy,  J.,  Aiken,  Fall  Term,  1905.    Affirmed. 
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Indictment  against  P.  P.  Toale,  Elijah  Saltey,  Humphrey 
Chavous  and  Ben  Chavous  for  obstructing  neighboriiood 
road.     From  sentence  on  verdict,  defendants  appeal. 

Messrs,  Hendersofis,  for  appellant,  cite :  Adverse  user  for 
twenty  years  must  be  shown:  63  S.  C,  494;  54  S.  C,  294. 
Deed  improperly  excluded:  63  S.  C,  453. 

Solicitor  Jos.  £.  Deans  and  Messrs.  Davis,  Gunter  & 
Gyles y  contra. 

June  26,  1906.     The  opinion  of  the  Court  was  delivered 

by 

Mr.  Justice  Gary.  The  defendants  were  indicted  for 
obstructing  a  neighborhood  road  on  the  12th  of  April,  1905, 
and  were  found  guilty.  At  the  trial  they  admitted  placing 
the  alleged  obstruction  in  the  road,  but  claimed  that  it  was 
not  a  neighborhood  road.  They  appealed  upon  exceptions, 
the  first  of  which  is  as  follows : 

"The  defendants  except  that  his  Honor,  the  presiding 
Judge,  erred  as  matter  of  law  in  overruling  the  motion  for 
the  new  trial,  which  was  made  upon  the  following  grounds, 
to  wit :  *That  it  is  an  admitted  fact,  or  at  least  one  proven 
beyond  a  doubt  by  witnesses  for  both  the  State  and  the 
defense,  that  the  road  in  question  passed  through  unenclosed 
woodland,  and  there  was  an  absolute  absence  of  any  testi- 
mony to  show  any  adverse  user  for  a  period  of  twenty  years, 
which  fact  must  have  been  affirmatively  pyroven  beyond  all 
reasonable  doubt  before  a  legal  conviction  could  be  secured 
for  obstructing  a  neighborhood  road  running  through  unen- 
closed woodland.'  It  is  respectfully  submitted  that  it  was 
error  of  law  to  refuse  to  grant  a  new  trial  upon  said  ground, 
it  being  submitted  that  the  testimony  showed  undoubtedly 
that  the  road  in  question  passed  through  woodland,  and  it 
being  further  admitted  that  there  was  absolutely  no  testi- 
mony of  any  adverse  use;  hence,  it  is  submitted,  that  the 
verdict  was  not  a  proper  one,  and  should  have  been  set  aside 
and  a  new  trial  granted.'' 
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The  State's  witnesses  testified  that  the  road  had  been  used 
by  the  public  for  more  than  twenty  years.  The  appellants, 
however,  contend  that  the  road  runs  through  unenclosed 
woodland,  and  that  there  is  no  testimony  tending  to  show 
an  adverse  user  by  the  public. 

Rev.  A.  E.  Price,  a  witness  for  the  State,  testified  as 
follows :  "Q.  How  long  have  you  known  that  road  ?  A.  The 
first  time  I  ever  saw  it  was  '5®.  Traveled  it  then  and  '63 
as  a  junior  preacher  on  the  Lexington  Circuit.  I  went  to 
Ebenezer  Church  to  preach.  Q.  Where  did  the  other  end 
of  that  road  lead  from  Mr.  Whetstone's?  A.  Out  into  the 
Columbia  and  Barnwell  road  and  into  the  Ninety-six  road. 
Q.  Have  you  known  that  road  since  that  time?  A.  Oh,  yes, 
traveled  it  six  or  seven  years  since  then  regularly.  Q.  For 
what  purpose?  A.  Ministerial  duties.  Q.  Along  in  '52 
and  '53  and  since  that  time,  the  road  was  open?  A.  Yes, 
the  road  was  open.  Q.  Who  used  the  road  generally  along 
then  ?  A.  I  can  only  speak  for  myself.  I  suppose  the  neigh- 
borhood used  it.  Q.  What  was  the  appearance  of  the  road 
at  that  time?  A.  Had  the  appearance  of  being  quite  an 
old  road  to  me  then.  Q.  Nothing  new  about  the  road  at 
that  time  ?  A.  Nothing  I  could  see,  looked  like  it  had  been 
there  100  years  to  me.  Q.  Since  that  time  you  say  you  have 
traveled  that  road  ?  A.  I  have  traveled  it  several  years  since 
then  regularly  every  month.  Q.  Up  to  the  present  do  you 
know  of  your  own  knowledge  that  that  road  has  been  in  use 
by  the  public?  A.  Yes,  I  know  it  has  been  in  use.  It  is 
used  a  great  deal  more  now  than  it  used  to  be.  Along  in 
'52  and  '53,  it  was  not  used  a  great  deal  because  there  were 
not  many  in  that  country.  It  was  an  outlet  to  this  Jeflfcoat 
Bridge  across  the  Edisto.  Q.  It  is  used  now  more  than  it 
used  to  be?  A.  Yes,  it  seems  to  me.  Q.  For  what  purpose 
does  the  public  use  it  now  ?  A.  I  couldn't  tell  you.  I  sup- 
pose they  go  to  church;  used  generally  by  the  public  for 
travel.     It  is  a  near  road  through  that  country." 

W.  C.  Vann,  a  witness  for  the  defendants,  testified  as 
follows:  "Q.  Where  do  you  live?     A.  Aiken  County,  about 
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two  miles  from  this  obstructed  road.  Q.  How  long  have  you 
lived  in  that  neighborhood?  A.  All  n^  life — about  fifty 
years.  Q.  Did  you  ever  haul  timber  through  any  of  this 
land?  A.  Yes,  sir.  Q.  When?  A.  It  has  been  34  or  35 
years  ago.  Myself  and  D.  S.  Sawyer  cut  a  road  leading 
from  Vann  and  Kennerly  land  across  Hollow  Creek  to 
Harth's  platform  on  the  North  Edisto  River.  Q.  Prom  the 
Vann  land  through  whose  land  ?  A.  This  disputed  land  and 
Harth's  land.  Q.  In  order  to  cut  that  road,  who  did  you 
get  permission  from?  A.  From  Col.  Morgan,  who  owned 
the  land  on  this  side  of  the  creek,  and  W.  J.  Harth.  Q. 
W.  J.  Harth  is  the  man  who  owned  all  this  land  ?  A.  Yes. 
Q.  You  and  Sawyer  cut  that  road?  A.  Yes,  Q.  How  long 
did  you  run  that  road?  A.  I  hauled  timber  over  there  about 
seven  years.  Q.  What  sort  of  road  did  you  cut?  A.  We 
cut  a  road  through  the  woods,  built  a  canal  across  the  Hollow 
Creek,  built  a  bridge  across  the  canal,  and  forded  the  swamp 
and  on  to  the  river.  Q.  Where  you  built  a  bridge  across 
the  canal,  how  near  was  that  to  Whetstone's?  A.  About 
half  a  mile.  Q.  And  the  road  which  you  cut  when  it  came 
out  into  Harth's  land,  did  it  come  out  where  this  obstruction 
is?    A.  It  came  right  near  where  this  obstruction  was." 

P.  P.  Toale,  one  of  the  defendants,  testified  as  follows: 
"A.  There  was  no  road  there  at  all  until  we  built  the  houses ; 
the  land  was  cultivated  before  the  war.  It  was  an  old 
colonial  place  and  was  cultivated  in  colonial  days  and  is 
grown  up  since.  The  land,  as  a  rule,  is  level.  I  can  drive 
my  buggy  through  any  portion  of  it  almost.  Q.  What  was 
the  condition  of  the  trees  as  to  new  growth  ?  A.  The  place 
is  ful'l  of  second  growth.  Occasionally  you  will  find  a  virgin 
growth.  Q.  Do  you  know  anything  about  a  pasture  fence 
being  changed  there?  A.  I  do.  I  know  that  the  fence  is 
moved  back  now.  Q.  Was  that  fence  ever  across  the  road- 
bed there?  A.  Yes.  Q.  Put  there  and  how  long  did  it 
remain  there?  A.  I  think  that  remained  there  for  three  or 
four  years  or  more.  At  that  point  you  are  mentioning  there 
are  half  a  dozen  roads  coming  from  Whetstone's  land  on  to 
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ours.  There  are  old  roads  marked  on  the  plot  between  tfiat 
and  the  present  place  in  dispute.  There  were  several  roads, 
and  the  fence  that  was  there  was  moved  back  and  the  gate  is 
there  yet.  Q.  Did  you  put  the  obstruction  at  that  place? 
A.  Yes.  Q.  Why?  A.  I  wished  to  close  the  road." 
This  testimony  tends  to  show  that  the  road  ran  through 
the  land  at  a  time  when  it  was  not  enclosed  wood- 

1  land ;  that  a  well  defined  road  was  laid  out,  and  that 
the  use  thereof  by  the  public  was  adverse.     This  ex- 
ception is  overruled. 

The  second  exception  is  as  follows :  "The  defendants  ex- 
cept, that  his  Honor,  the  presiding  Judge,  erred  in  refusing 
to  admit  as  testimony  in  the  case  the  certified  copy  of  the 
deed  of  William  J.  Harth  to  Ann  E.  Whetstone,  dated  29th 
March,  1871,  which  comprises  exhibit  A  in  this  ap- 

2  peal,  and  which  contains  the  following  reservation: 
'Reserving,  however,  for  my  own  use  and  the  use  of 

my  heirs  and  assigns,  the  canal  on  the  southern  side  of  said 
land,  the  wasteway  at  the  mouth  of  said  canal,  and  all  neces- 
sary roads  leading  through  said  tract  of  land  to  the  same.' 
In  that  it  is  submitted  that  this  deed'  was  relevant  to  the  issue 
and  of  vital  importance  as  tending  to  show  that  the  road  in 
question  (if  it  existed  at  the  time  of  the  execution  of  the 
deed,  which  the  State's  witnesses  claimed,)  was  reserved  for 
the  benefit  of  the  then  owner  of  the  balance  of  the  Harth 
lands  and  his  assigns — the  testimony  showing  that  Mr.  Toale 
was  the  husband  of  and  acting  for  Mrs.  Ellen  A.  Toale,  the 
grantee  of  Mr.  Harth.  It  is  submitted  that  the  deed  was 
relevant  and  important  upon  one  of  the  crucial  questions  of 
the  case,  viz :  Whether  the  road  in  question  was  used  pri- 
vately or  publicly  and  adversely. 

"It  is  further  submitted  that  the  reason  given  for  exclud- 
ing the  said  deed,  to  wit :  'that  is  a  private  contract  between 
grantor  and  grantee.  The  issue  here  is  between  the  public 
and  the  defendants  as  to  the  obstruction  of  a  public  high- 
way'— ^was  erroneous.  To  the  contrary,  it  is  submitted,  that 
the  stipulation  in  the  deed  above  quoted  created  an  easement 
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in  favor  of  Harth,  his  heirs  and  assigns,  which  was  really  a 
cjovenant  running  with  the  land,  and  which  enures  to  the 
benefit  of  Mrs.  Toale  and  her  representatives  and  agents,  as 
the  assignee  of  Mr.  Harth,  as  well  as  to  Mr.  Harth  himself." 

The  introduction  of  the  deed  in  evidence  would  not  have 
been  material  unless  it  tended  to  show  the  existence  of  the 
road  in  question,  and  we  fail  to  see  wherein  this  fact  would 
have  been  beneficial  to  the  appellants.  This  exception  is 
likewise  overru'led. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


SHAVER  V.  GRENDEL  MILLS. 

Pleaoikob. — In  complaint  here  against  a  corporation  for  injuries  for  neg- 
ligence, it  is  not  necessary  to  state  name  of  '^boss^  in  charge  of  servant 
at  time;  name  of  other  employee  assisting  injured  servant;  how 
many  other  employees  were  due  in  room  at  time  and  absent  there- 
from, or  how  many  present  at  the  time  of  the  accident. 

Before  Memminger,  J.,  Greenwood,  October,  1905.  Af- 
firmed. 

Action  by  Charlie  Shaver,  by  guardian,  against  Grendel 
Mills  on  following  complaint : 

COMPLAINT. 

"The  plaintiff  above  named,  complaining  of  the  defend- 
ant, alleges: 

"1.  That  the  defendant  'The  Grendel  Mills'  is,  and  at  the 
times  mentioned  in  this  complaint,  was,  a  corporation  created 
by  and  under  the  laws  of  the  State  of  South  Carolina,  with 
.legal  capacity  to  sue  and  be  sued. 

"2.  That  at  the  times  hereinafter  mentioned  the  defendant 
was  engaged  in  business  of  manufacturing  cotton  cloths  in 
its  cotton  mill  at  Greenwood,  in  tfie  State  of  South  Carolina, 


Digitized  by  VjOOQIC 


Shaver  v.  Grendel  Mills.  481 

Rq).]  April  Term,  1906. 

and  the  said  Charlie  Shaver  was  employed  by  the  defendant 
to  sweep  the  floor  in  a  card  room  in  said  mill  and  was  to  do 
this  work  only,  and  this  was  the  agreement  and  understand- 
ing* between  the  defendant  and  the  parents  of  said  Charlie 
Shaver,  and  the  contract  in  pursuance  of  which  he  worked 
in  said  mill ;  but  on  the  3d  day  of  August,  1905,  a  servant 
and  agent  of  the  defendant,  and  at  the  times  mentioned 
in  this  complaint  the  person  in  charge  of  said  card  room  as 
boss,  acting  in  the  scope  of  his  duties,  negligently  and  care- 
lessly directed  the  said  Charlie  Shaver,  Vhen  you  have  fin- 
ished your  sweeping,  go  and  help  strip  the  cards;'  and  the 
said  Charlie  Shaver,  in  obedience  to  said  directions,  after 
finishing  the  sweeping  assigned  to  him,  went  to  the  cards, 
and  at  that  time  there  was  only  one  other  employee  in  said 
room,  and  he  was  yoimg,  inexperienced  and  incompetent,  as 
the  defendant  then  and  there  well  knew ;  and  the  defendant, 
and  its  agents  and  servants,  acting  in  the  scope  of  their 
duties,  negligently  and  carelessly  directed  and  required  the 
said  Charlie  Shaver,  then  under  the  age  of  twelve  years  and 
inexperienced,  and  not  able  without  danger  to  himself  to  do 
said  work,  as  the  defendant  knew,  to  help  and  assist  the  said 
other  inexperienced  and  incompetent  agent,  servant  and  em- 
ployee of  defendant  to  strip  the  cards  in  said  room — ^a  num- 
ber of  defendant's  employees  due  in  said  room  having  been 
absent  on  said  occasion,  thereby  rendering  the  help  therein 
insufficient  to  carry  on  the  usual  work  performed  in  said 
room;  hence,  the  said  Charlie  Shaver  and  the  said  other 
employee  undertook  to  strip  the  cards  as  directed,  as  afore- 
said— ^the  other  employee  pulled  back  the  cylinder  door, 
Charlie  Shaver  aforesaid  pulled  oflf  the  belt  that  runs  the 
cards,  which,  however,  continued  to  run  (after  said  belt  is 
off  the  cards  always  run  a  few  minutes),  and  the  said  Char- 
lie Shaver  then  attempted  to  put  on  the  comb  belt,  which 
must  be  put  on  while  said  belt  that  runs  the  cards  is  moving, 
and  is  right  near  the  cards,  which  contain  sharp  metal  teeth ; 
and  the  said  Charlie  Shaver  was  not  furnished  sufficient  help 
to  do  this  work,  and  being  inadequate  therefor  himself,  as 
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he  stood  straining  himself  to  put  on  the  comb  belt,  which 
was  too  tight,  and  was  used  to  turn  and  revolve  the  comb 
puHey,  which  comb  strips  the  cards  of  particles  of  cotton 
stuck  therein,  said  Charlie  Shaver,  being  a  small,  weak  boy, 
his  right  hand  was  in  some  way  caught  in  the  cards,  and  the 
said  sharp  metal  teeth  bit,  ground,  cut,  lacerated  and  man- 
gled a  part  of  his  right  hand ;  and  in  order  to  save  the  rest  of 
his  hand  and  his  life,  it  was  necessary  to  amputate  his  index 
and  middle  fingers  of  the  right  hand,  and  a  part  of  his  right 
hand;  and  his  other  fingers  on  said  hand  and  the  rest  of 
the  right  hand  were  badly  lacerated  and  injured,  and  thereby 
the  said  Charlie  Shaver  fainted,  was  made  very  sick,  suf- 
fered great  bodily  pain  and  mental  anguidi,  his  nervous  sys- 
tem was  shocked  and  deranged,  he  is  permanently  injured 
for  life,  his  person  is  disfigured,  and  his  capacity  to  earn 
money  is  impaired  for  the  rest  of  his  life. 

"3.  That  the  said  injuries  were  caused  to  the  said  Charlie 
Shaver  by  the  negligence,  carelessness  and  default  of  the 
defendant  in — a,  directing  the  said  Charlie  Shaver  to  do 
work  that  his  parents  had  not  agreed  that  he  should  do ;  b, 
directing  said  Charlie  Shaver  to  do  dangerous  woric,  know- 
ing him  to  be  without  skill  and  experience  in  that  particular 
work ;  c,  failing  to  furnish  the  said  Charlie  Shaver  with  suffi- 
cient help  to  do  the  work  required  of  him ;  d,  failing  to  fur- 
nish competent  co-servants  to  work  with  him;  e,  leaving 
Charlie  Shaver  in  said  room  where  there  was  dangerous  ma- 
chinery with  an  incompetent  servant  of  the  defendant,  when 
the  defendant  knew  that  from  the  tender  age,  inexperience 
and  lack  of  knowledge  of  said  dangerous  machinery  by  plain- 
tiff, and  lack  of  intelligence  on  the  part  of  said  Charlie  Sha- 
ver, he  was  incapacitated  to  take  care  of  himself  under  the 
circumstances ;  f ,  failing  to  have  the  comb  belt  properly  ad- 
justed so  as  not  to  be  and  run  too  tight  on  the  pulley  and 
not  to  be  too  hard  to  pull  on ;  g,  failing  to  have  a  screen  or 
some  protection  between  the  comb  belt  and  the  card  teetfi 
aforesaid,  so  that  a  person  pulling  on  said  comb  belt  would 
not  get  his  hand  caught  in  the  teeth  of  said  cards;  and  by 
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reason  of  all  and  each  of  said  negligent  and  careless  acts  of 
the  defendant  as  aforesaid,  the  said  Charlie  Shaver  was 
wounded,  injured  and  made  sick  as  aforesaid. 

"4.  That  the  injuries  aforesaid  to  the  plaintiff  were  caused 
by  the  negligence,  default  and  carelessness  of  the  defendant 
in  the  manner  before  mentioned,  to  the  damage  of  the  plain- 
tiff in  the  sum  of  $10,000. 

"5.  That  Ida  Shaver  was  duly  appointed  guardian  ad  litem 
for  the  plaintiff,  Charlie  Shaver,  by  T.  C.  Turner,  clerk  of 
the  Court  of  Greenwood  County,  said  State,  on  the  29th 
day  of  August,  A.  D.  1905,  and  as  such  guardian  ad  litem 
authorized  to  institute  this  action. 

"Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  for  $10,000  and  the  costs  of  this  action." 

NOTICE  OF  MOTION. 

Motion  to  make  complaint  more  definite  and  certain  in  the 
following  particulars: 

"1st.  To  give  the  full  name  and  position  of  the  servant 
or  agent  of  the  defendant  mentioned  in  the  ninth  line  of  the 
second  paragraph  of  the  said  complaint,  including  the  ninth, 
tenth,  eleventh  and  twelfth  lines  of  the  said  second  paragraph 
of  the  said  complaint,  as  being  in  charge  of  said  card  room 
as  boss,  and  negligently  and  carelessly  giving  directions  to 
the  said  Charlie  Shaver  to  help  strip  the  cards  when  he  had 
finished  his  sweeping. 

"2d.  To  give  the  name  and  position  of  the  only  other  em- 
ployee in  the  said  card  room  at  the  time  of  the  accident  re- 
ferred to  and  mentioned  in  the  sixteenth  line  of  the  said 
paragraph  as  being  the  employee  who  undertook  to  help  and 
assist  the  said  Charlie  Shaver  in  attempting  to  strip  the  said 
cards  in  said  room. 

"3d.  By  stating  how  many  of  the  defendant's  employees 
were  due  in  the  said  room  and  how  many  were  absent  at 
the  time  of  the  accident,  as  referred  to  in  the  twenty-sixth 
line  of  the  said  paragraph,  and  how  many  employees  should 
have  been  in  the  said  room. 
28—74 
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"4th.  By  striking  out  entirely  subdivision  'e'  of  para- 
graph three  of  the  said  complaint  as  indefinite  and  uncertain, 
or  failing  therein,  to  make  the  same  definite  and  certain  by 
inserting  allegations  sufficient  to  constitute  a  cause  of  action. 

"5th.  Tb  make  more  definite  and  certain  the  all^;ations 
contained  in  subdivision  in  paragraph  three  of  the  said  com- 
plaint by  alleging  fully  in  what  way  the  comb  belt  referred 
to  was  not  properly  adjusted  and  in  what  the  said  defective 
adjustment  consisted. 

"Please  also  take  notice  that  at  the  same  time  and  place 
we  shall  move  his  Honor,  the  presiding  Judge  above  named, 
for  leave  to  file  answer. within  a  reasonable  time  after  the 
decision  of  the  Court  on  this  motion." 

ORDER. 

"Motion  to  make  complaint  more  definite  and  certain  and- 
so-forth,  heard  upon  notice  at  Greenwood. 

"That  part  of  the  motion  which  seeks  to  require  plaintiff 
to  allege  names  cannot  be  granted,  because  of  the  decision 
in  the  case  of  Bolin  v.  Southern  Railway  Co.,  65  S.  C,  222, 
which  distinctly  holds  adversely  to  defendant's  position  here. 

"That  portion  which  seeks  to  confine  the  defects  in  the 
management  of  the  belting  to  the  defect  alleged  of  being  too 
light  (as  alleged  in  subdivision  'f  of  paragraph  3),  is  con- 
ceded by  plaintifFs  attorneys,  it  being  admitted  that  no  other 
defect  than  that  specifically  alleged  therein  was  contemplated 
or  would  be  argued  upon  the  hearing. 

"So  far  as  the  other  objections  to  the  complaint  set  forth 
in  the  motion  papers  are  concerned,  I  cannot  sustain  them. 
While,  in  my  opinion,  the  complaint  is  unnecessarily  diffuse, 
it,  nevertheless,  clearly  comes  within  that  admirable  defini- 
tion of  a  proper  pleading  given  by  Chief  Justice  Pope,  in  the 
case  of  Diipree  v.  the  Railway  Company,  66  S.  C,  124,  to 
wit :  A  connected  history  of  the  plaintifFs  wrongs. 

"Finally,  I  do  not  think  that  the  points  made  by  the  mo- 
tion, under  the  decision  of  our  Supreme  Court,  along  these 
lines,  are  well  taken,  or  any  of  them. 
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"The  motion  is  refused  and  not  granted.  Let  the  defend- 
ant have  ten  days  from  the  filing  kA  this  order  in  which  to 
answer  the  said  complaint.     And  it  is  so  ordered." 

The  defendant  appeals  on  the  following  grounds  : 

"1.  Because  his  Honor,  Judge  Memminger,  erred  in  refus- 
ing to  require  the  plaintiff  to  give  the  full  name  and  position 
of  the  servant  or  agent  of  the  defendant  as  being  in  charge 
of  the  card  room  as  boss,  and  negligently  and  carelessly 
giving  directions  to  the  said  Charlie  Shaver  to  help  strip 
the  cards,  the  error  being: 

"a — 'The  complaint  in  this  action  charges  the  defendant 
with  negligence  in  failing  to  employ  proper  co-servants,  and 
charges  that  the  alleged  servant,  whose  name  is  not  given, 
as  being  incompetent,  and  without  the  name  of  the  said  ser- 
vant it  is  impossible  for  defendant  to  answer  this  allegation. 

"b — ^Where  numbers  are  employed  and  one  of  the  number 
is  charged  with  being  incompetent,  and  the  master  is  charged 
with  negligence  in  so  employing  the  said  servant,  in  order 
to  answer  a  complaint  containing  such  allegations,  it  is 
absolutely  essential  that  the  name  of  the  servant  be  given, 
in  order  that  defendant  may  meet  the  aH^jcition  thus  made, 
and  without  the  name  of  the  servant  in  such  a  case  it  is  an 
impossibility  to  intelligently  answer  such  an  all^^ation ;  the 
negligence  alleged,  being  with  reference  to  a  certain  party 
whose  name  is  not  given,  and  nothing  appearing  in  the  com- 
plaint whereby  it  could  be  fixed  by  the  master,  or  whereby 
he  could  determine  who  was  intended  to  answer  this  charge 
of  incompetency. 

"2.  His  Honor  erred  in  refusing  to  require  plaintiff  to 
give  the  name  and  position  of  the  only  other  employee  in  the 
card  room  at  the  time  of  the  accident,  the  error  being: 

"a — ^The  defendant  is  diarged  with  negligengs  in  employ- 
ing incompetent  co-servants,  and  this  allegation  is  broad 
enough  to  refer  to  the  said  other  employee  as  well  as  to 
the  alleged  party  in  charge  as  card  room  boss,  and  without 
the  name,  of  such  party  it  is  impossible  to  answer  this  alle^- 
tion. 
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"b— Where  numbers  are  employed  and  a  servant  is 
charged  with  being  incompetent,  and  the  master  with  negli- 
gence in  employing  him  on  account  of  said  incompetency, 
the  name  of  the  servant  should  be  given  in  the  complaint 
as  one  of  the  material  essential  elements  of  the  cause  of 
action. 

"c — ^The  complaint  shows  and  charges  that  a  number  of 
servants  were  due  in  this  said  card  room  and  that  many 
were  absent,  and  shows  on  its  face,  therefore,  that  unless 
the  master  has  some  means  of  knowing  the  name  of  the  party 
in  said  card  room  alleged  to  be  incompetent,  it  is  impossible 
to  answer  this  allegation  of  the  complaint,  and  the  complaint 
furnishes  no  means  whatever  whereby  the  master  can  deter- 
mine who  was  in  the  room  at  the  time  of  said  accident,  and 
no  means  whereby  it  can  be  ascertained  who  is  the  party 
intended  thus  to  be  charged. 

"3.  Because  his  Honor  erred  in  refusing  the  motion  to 
require  plaintiff  to  state  how  many  employees  were  due  in 
the  said  card  room  and  how  many  were  absent  at  the  time 
of  the  accident  referred  to,  the  error  being: 

"a — ^There  can  be  no  negligence  without  a  violation  of 
some  duty,  and  the  complaint  does  not  state  what  is  a  suffi- 
cient number  to  carry  on  the  work  in  said  room. 

"b— It  does  not  charge  that  the  usual  number  in  the  said 
room  were  required  there,  and  does  not  charge  that  a  less 
number  would  be  an  insufficient  number. 

"c — It  does  not  charge  how  many  were  required  in  the 
exercise  of  ordinary  care  to  operate  the  machinery  in  said 
room,  and  in  this  particular  is  indefinite  and  uncertain,  and 
fails  on  account  thereof  to  charge  defendant  with  the  viola- 
tion of  any  duty  as  required  by  good  pleading,  and  is  so 
indefinite  as  to  be  difficult  to  answer  in  an  intelligent  way. 

"4.  Because  his  Honor  erred  in  not  striking  out  subdivi- 
sion of  paargraph  3  of  said  complaint,  as  being  indefinite  and 
uncertain,  or  failing  in  this,  to  require  the  same  to  be  made 
more  definite  and  certain  by  inserting  allegations  sufficient 
to  constitute  a  cause  of  action ;  the  error  being : 
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"a — It  is  not  allegped  in  the  complaint  that  there  is  any 
duty  placed  on  defendant  to  take  care  of  the  said  Charlie 
Shaver,  and  without  this  allegation  subdivision  'e'  fails  to 
charge  defendant  with  a  violation  of  any  duty  due  and  owing 
the  said  Charlie  Shaver. 

*T) — It  is  not  charged  in  said  subdivision  V  that  the  said 
Charlie  Shaver  was  intrusted  to  the  care  and  custody  of 
defendant,  or  defendant  owed  any  general  duty  to  him  in 
this  beiialf,  and  the  said  subdivision,  therefore,  is  too  indefi- 
nite to  be  answered. 

"c7-^It  is  not  charged  in  said  subdivision  that  any  injury 
resulted  to  him  from^  being  left  in  the  said  room,  and  is  not 
charged  that  the  defendant  owed  him  the  dttty  of  seeing 
that  he  was  not  left  in  this  or  any  other  roomL 

"5.  It  is  respectfully  submitted  that  his  Honor  further 
erred  in  his  construction  and  application  of  the  case  of  Bolin 
V.  Southern  Railway;  the  error  being : 

"a — From  the  order  of  his  Honor  it  appears  that  had  his 
Honor  taken  a  different  view  of  the  decision  in  said  case, 
he  would  have  granted  the  relief  asked  fop  here ;  and  it  is 
submitted  that  the  said  case,  instead  of  being  in  conflict  with 
the  position  here  contended  for  by  the  defendant,  clearly 
establishes  the  right  of  defendant  to  the  relief  asked. 

"b — -It  shows  that  his  Honor  based  his  order  on  legal 
grounds  and  was  governed  by  his  construction  and  interpre- 
tation of  the  said  Bolin  case,  supra,  which,  it  is  submitted, 
his  Honor  misapplied  to  the  complaint  under  an  erroneous 
interpretation  of  the  doctrine  established  by  the  said  case." 

Messrs.  Sheppards,  Grier  &  Park,  Smythe,  Lee  &  Frost, 
for  appellant,  cite:  Relief  is  by  ^nation:  Pom.  Code  Rem., 
3  ed.,  sec.  549.  Whc^  complaint  should  contain:  50  S.  C, 
67 ;  65  S.  C,  288.  Right  to  answer  after  decision  of  motion: 
Code  of  Proc.,  181;  Rules  C.  C,  20;  53  S.  C,  582;  60  S. 
C,  370;  71  S.  C,  341;  73  S.  C,  208. 

Messrs.  Thmnond  &  Turner  and  Jos.  H.  TUlman,  contra. 
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cite :  Pacts  required  to  be  alleged:  65  S.  C,  222 ;  37  Minn., 
358;  27  Neb.,  380. 

June  27,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Gary.  This  is  an  appeal  fnwn  an  m-der  re- 
fusing to  niake  the  complaint  definite  and  certain. 

The  complaint,  the  notice  of  motion,  the  order  refusing 
the  motion,  and  the  exceptions  will  be  set  out  in  the  rq)ort 
of  the  case. 

This  Court  is  satisfied  that  the  exceptions  should  be  over- 
ruled- for  the  reasons  assigned  by  his  Honor,  the  Circuit 
Judge,  in  the  order  refusing  said  motion. 

It  is  the  judgment  of  this  Court,  that  the  order  of  the 
Circuit  Court  be  affirmed. 

Mr.  Justice  Jones,  conca/rring.  While  concurring  in 
the  result,  I  do  not  wish  to  be  understood'  as  indorsing  the 
language  in  Dupre  v.  Southern  Ry.,  66  S.  C,  184,  134,  44 
S.  E.,  580,  that  it  is  proper  to  state  in  a  complaint  "anything 
that  is  connected  with  the  events  which  constitute  the  plain- 
tiff's story  of  his  wrongs,"  "a  connected  history  of  plaintiff's 
wrongs."  Proper  pleading  requires  a  concise  statement  of 
the  ultimate  facts  constituting  the  plaintiff's  cause  of  action. 

Mr.  Justice  Woods  concurs  in  the  result  <md  in  the  sepa- 
rate  opinion  of  Mr.  Justice  Jones. 


NIXON  &  DANFORTH  v.  PIEDMONT  MUTUAL  INSURANCE  CO. 

CoBPORATioKs — JuEisDiCTioN — Waiver — ^Vekue. — ^A  domestic  insurance 
corporation  cannot  be  sued  in  a  county  in  which  it  has  issued  a  policy 
unless  it  has  an  agent  in  such  county.  lUs  jurisdiction  of  the  Court 
is  of  the  subject  matter,  and  right  to  change  of  venue  is  not  waived 
by  answer  to  the  merits. 

Baker  v.  Irvine,  62  S.  C,  983,  and  Garrett  v.  Herring  Co.,  69  S.  C  978, 
distinguished  from  thi$  ease.    Are  these  eases  overruled? 
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Before  Prince,  J.,  Colleton,  December,  1906.    Affirmed. 

Action  by  Nixon  and  Danforth  against  Piedmont  Mutual 
Insurance  Co.  From  order  changing  venue,  plaintiff  ap- 
peals. 

Messrs.  E.  P.  Warren  and  /.  C.  Padgett,  for  appellant, 
Mr.  Warren  cites:  As  to  jurisdiction  of  person:  46  S.  C, 
11;  53  S.  C,  441.  As  to  weaver:  51  S.  C,  171.  As  to 
jurisdiction  of  Court:  Elliott  on  Ap.  Pr.,  sec.  498.  As  to 
domestic  carporaticms:  47  S.  C,  387;  15  111.,  4«7;  17  Ga., 
323;  51  Mo.,  308;  Z  Rich.,  512;  1  Strob.,  70. 

Messrs.  Carlisle  &r  Carlisle,  contra,  cite :  McGrath  v.  Pied- 
mont Ins.  Co.,  ante  69 

June  30,  1906.     The  opinion  of  the  Court  was  delivered 

by 

Mr.  Justice  Jones.  This  action  was  commenced  in  Col- 
leton County  in  May,  1905,  and  is  upon  an  insurance  policy 
issued  by  defendant  to  W.  H.  Nixon  upon  a  stock  of  mer- 
chandise in  said  county  which  was  destroyed  by  fire  in  De- 
cember, 1904,  the  policy  being  assigned  to  plaintiffs  after 
the  fire.  The  defendant,  a  domestic  corporation,  appeared 
and  answered  to  the  merits. 

A  motion  on  notice  and  affidavit  was  made  by  defendant 
at  November  Term,  1905,  of  the  Court  for  Colleton,  before 
Judge  Prince,  to  transfer  the  case  for  trial  to  Spartanburg 
County.  It  appears  by  the  affidavit  submitted,  which  was 
not  controverted  by  plaintiff,  that  at  the  commencement  of 
the  action,  and  now,  the  principal  and  only  office  for  busi- 
ness of  defendant  company  was,  and  is,  in  Spartanburg 
County,  and  that  it  had  and  has  no  agent  or  place  of  business 
in  Colleton  County.  Judge  Prince  thereupon  granted  the 
motion  and  plaintiffs  appeal. 

This  action  falls  within  the  class  of  actions  which  under 
section  146  of  the  Code  of  Procedure,  "shall  be  tried"  in  the 
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county  where  the  defendant  resides.  In  the  recent  case  of 
McGrath  v.  Piedmont  Mutual  Insurance  Co.,  ante  69, 
this  Court  held  that  the  Court  of  Common  Pleas  of  Abbe- 
ville County  had  jurisdiction  to  try  a  similar  action  against 
the  same  defendant,  because  of  the  fact  that  defaid- 
ant  had  an  agent  in  that  county  upon  whom  service  was 
made.  The  rule  as  stated  in  that  case,  after  review  of  the 
authorities,  is  that  a  domestic  corporation  resides  in  any 
county  where  it  maintains  an  agent  and  transacts  its  cor- 
porate business.  But  in  the  present  instance  defendant  had 
no  agent  in  Colleton  County,  and,  therefore,  Cblleton  was 
not  the  proper  county  for  the  trial  of  the  case,  and  defendant 
had  the  right  to  have  the  case  removed  to  the  county  of 
Spartanburg,  where  it  had  residence.  Section  147  of  the 
Code  expressly  authorizes  a  change  of  the  place  of  trial  when 
the  county  designated  for  that  purpose  in  the  complaint  is 
not  the  proper  county.  The  order  of  the  Circuit  Court  is 
also  supported  by  the  following  cases :  Blakely  &  Copeland 
V.  Frazier,  11  S.  C,  122;  Steele  v.  Bxum,  22  S.  C,  278; 
Bacot  V.  Lowndes,  24  S.  C,  a92;  Ware  v.  Henderson,  25 
S.  C,  387 ;  Bell  v.  Fludd,  28  S.  C,  313,  5  S.  E.,  810. 

This  would  seem  to  be  conclusive  for  affirmance  of  the 
order,  but  appellants  urge  that  respondent  by  appearance 
and  answering  to  the  merits  has  waived  its  right  to  change 
of  venue.  This  contention  rests  upon  the  theory  that  the 
question  relates  to  jurisdiction  of  the  person,  and  not  to 
jurisdiction  of  the  subject  matter.  The  case  of  McGrath  v. 
Piedmont  Insurance  Co.,  supra,  fol'bwing  Ware  v.  Hender- 
son and  Bell  v.  Fludd,  supra,  holds  that  the  question  relates 
to  jurisdiction  of  the  subject  matter,  the  power  of  the  Court 
to  hear  and  determine  the  cause,  and  that  appearance  and 
answer  cannot  constitute  a  waiver,  since  jurisdiction  of  the 
subject  matter  cannot  be  conferred  by  consent  of  the  parties. 
The  cases  last  above  cited,  and  State  v.  Penny,  19  S.  C. 
218,  show  that  a  question  as  to  jurisdiction  of  the  subject 
matter  may  be  raised  for  the  first  time  in  the  Supreme  Court. 
Jurisdiction  of  the  person  is  acquired  by  service  of  process 
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or  by  giencral  appearance,  which  is  a  waiver  of  all  im^fu- 
krities  in  the  service  of  pnxess  or  even  the  absence  of  pro- 
cess. Hence  the  numerous  cases  holding  tfiat  appearance  and 
answer  is  a  waiver  of  jurisdiction  of  the  person,  as  in  Rosa- 
mond V.  Uarle,  46  S.  C,  9,  24  S.  E.,  84,  where  there  was  a 
jurisdictional  defect  in  tfie  summons;  in  Allen  v.  Cooley,  53 
S.  C,  441,  80  S.  E.,  77,  where  there  was  an  alleged  want  of 
service;  in  Chafee  v.  Postal  Tel.  Co.,  35  S.  C,  372, 14  S.  E., 
764,  where  the  answering  defendant  was  a  foreign  corpora- 
tion; in  Bx  parte  Perry  Stove  Company,  43  S.  C,  185,  20 
S.  E.,  980;  Sndth  v.  Walke,  43  S.  C,  381,  21  S.  E.,  249; 
Bird  v.  Sullwan,  58  S.  C,  50,  36  S.  E,  494,  where  the  ap- 
pearing defendants  were  non-residents,  are  in  harmony  with 
the  rule  stated  in  Ware  v.  Henderson. 

There  are  two  czsc^— Baker  v.  Irvine,  62  S.  C,  293,  40 
S.  E,  678 ;  Garrett  v.  Herring  Co.,  69  S.  C,  278,  48  S.  E., 
254 — ^which  may  be  supposed  to  support  the  view  that  one 
by  answering  to  the  merits  waives  objection  to  jurisdiction 
which  depends  upon  the  residence  of  the  defendant.  If  this 
be  the  meaning  of  these  cases,  then  they  are  in  direct  con- 
flict with  the  rule  stated  in  Ware  v.  Henderson,  and  the 
latter  case  of  McGrath  v.  Piedmont  Insurance  Co.,  supra, 
which  reaffirms  the  doctrine  of  Ware  v.  Henderson.  If 
there  be  irreconcilable  conflict  among  these  cas^.,  we  are 
of  the  opinion  that  the  true  rule  is  stated  in  Ware  v.  Hen- 
derson. 

Jurisdiction  of  the  subject  matter  of  a  suit  exists  when 
the  Court  has  the  right  to  proceed  and  determine  the  contro- 
versy or  question  in  issue  between  the  parties  and  to  grant 
the  relief  prayed.  Hope  v.  Blair,  24  Am.  St.  Rep..  366. 
The  question  is  not  whether  a  Court  of  Conmion  Pleas  has 
jurisdiction  to  try  an  action  on  an  insurance  policy  but 
whether  tfie  Court  of  Common  Pleas  for  Colleton  County 
has  jurisdiction  to  try  such  an  action  when  the  defendant 
resides  in  Spartanburg  County.  The  statute  which  com- 
mands that  a  particular  action  must  be  tried  in  a  designated 
county,  is  a  territorial  limitation  of  the  Court's  jurisdiction. 
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It  has  reference  to  the  power  of  the  Court  in  one  cotinty  to 
try  a  controversy  against  a  resident  of  anodier  county,  and 
has  no  reference  to  the  manner  in  wfaidi  jurisdiction  over 
the  person  may  be  acquired.  It  is  true,  that  under  the  law 
as  it  stood  previous  to  the  amendatory  statute  of  December 
18,  1879,  the  Court  regarded  the  provisions  as  to  suits  in 
particular  counties  to  be  for  the  benefit  of  the  parties,  a 
regulation  of  practice,  matters  which  could  be  waived.  Lebe- 
schultz  V.  McGrath,  9  S.  C,  276 ;  Parker  &  Ca.  v.  Grimes 
&  Co.,  9  S.  C,  284;  Trapier  v.  Wddo,  16  S.  C,  284.  This 
conclusion,  however,  was  due  to  the  express  provision  of 
section  149  of  the  Code  as  it  stood  previous  to  the  act  of 
1879,  in  these  words:  "If  the  county  designated  for  that 
purpose  in  the  complaint  be  not  the  proper  county,  the  action 
may,  notwithstanding,  be  tried  there  unless  the  defendant, 
before  the  time  for  answering  expire,  demand  in  writing 
that  the  trial  be  had  in  the  proper  county,  and  the  place  of 
trial  be,  therefore,  changed  by  consent  of  parties  or  by  the 
order  of  the  Court,  as  is  provided  in  this  section."  But 
since  these  words  have  been  strickei?  out  by  the  act  of  1879. 
there  is  no  foundation  for  holding  that  answering  to  the 
merits  is  a  waiver  of  the  objection  to  the  jurisdiction. 

The  point  decided  in  Baker  v.  Irvine,  supra,  was  that  the 
magistrate  was  correct  in  overruling  defendant's  demurrer 
that  the  summons  and  complaint  in  the  magistrate  court  in 
Greenville  County  did  not  show  that  the  defendant  was  a 
resident  of  Greenville  County,  and  this  point  was  correctly 
decided,  for  two  reasons:  first,  the  defendant,  as  a  matter 
of  fact,  was  a  resident  of  Greenville  County,  and  the  magis- 
trate had  jurisdiction,  as  shown  by  record  in  former  appeal 
in  the  same  case — Baker  v.  Irvine,  61  S.  C,  115,  39  S.  E., 
S52 ;  second,  under  the  case  of  Hall  v.  Sullivan,  70  S.  C, 
398,  50  S.  E.,  27,  it  is  not  essential  to  the  magistrate's  juris- 
diction that  it  appear  in  the  sunmions  and  complaint  that 
the  defendant  resides  in  the  county  of  the  magistrate,  but 
it  is  sufficient  if  such  fact  appear  anywhere  in  the  "record" 
of  the  case.     In  the  case  of  Garrett  v.  Herring  Co.,  supra, 
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the  Court  did  not  have  its  attention  directed  to  the  nile  in 
Wc^e  V.  Henderson,  and  assumed  that  the  question  was  one 
relating  to  the  jurisdiction  of  the  person,  as  was  done  in 
the  exception. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Mr.  Justice  Gary  dissents. 


STATE  V.  SPRAY. 

1.  Magistsate. — On  Appeal  from  magistrate  he  should  file  in  Circuit 
Court  the  notice  of  appeal,  the  record  and  statement  of  proceedings 
and  testimony  in  writings  but  here  papers  presented  to  the  Court  ac- 
cepted with  hesitation  as  magistrate's  statement  of  proceedings. 

2.  Ibd). — ^Notice — ^Vekue. — Trial  of  a  defendant  charged  with  crime  by 
another  magistrate  than  the  one  who  issued  the  warrant  and  on  an- 
other day  than  one  fixed  by  him,  without  notice  of  day  of  trial  or 
change  of  venue,  is  denial  of  due  process  of  law. 

Before  Buchanan,  J.,  Lancaster  October,  1904.  Re- 
versed. 

Indictment  in  magistrate  court  against  John  C.  Spray  and 
James  H.  Massey.  From  order  affirming  judgment  of 
magistrate,  defendants  appeal. 

Mr.  /.  Harry  Poster,  for  appellants,  cites:  As  to  jurisdic- 
tion of  magistrates:  Art.  V.,  sec.  31,  Constitution ;  Criminal 
Code,  sec.  11. 

Solicitor  J.  K.  Henry,  contra. 

June  30,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Woods.  The  defendants  were  convicted 
before  magistrate  W.  P.  Caskey  of  the  offense  of  disturbing 
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a  religious  congregation,  and  this  appeal  is  from  an  order  of 
the  Circuit  Court  affirming  the  judgment  of  the  magistrate. 
Notice  of  appeal  from  the  judgment  of  the  magistrate  was 
duly  served,  but  there  is  no  proper  report  of  the  magistrate 
in  the  record.  The  statute  requires  that  within  ten  days 
after  service  of  the  notice  of  appeal  "the  said  magis- 

1  trate  shall  file  in  the  office  of  the  cleric  of  Court  the 
said  notice,  together  with  tfie  record  and  statement  of 

all  the  proceedings  in  the  case,  and  the  testimony  in  writing 
taken  at  the  trial  and  signed  by  the  witnesses'."  The  statute 
further  provides:  "The  said  appeal  shall  be  heard  by  the 
Court  of  General  Sessions  upon  the  grounds  of  exception 
made  and  upon  the  papers  hereinbefore  required"  the  papers 
referred  to  being  manifestly  the  record  and  statement  of  the 
proceedings  and  testimony  which  the  magistrate  is  required 
to  file  with  the  notice  of  appeal.  The  ground  upon  which 
the  Circuit  Court  affirmed  the  judgement  of  the  magistrate 
does  not  appear,  but  without  the  magistrate's  statement  of 
the  proceedings  in  the  case,  the  Ciilcuit  Court  could  not 
reverse  the  judgment  on  the  ground  that  the  defendants  were 
tried  and  convicted  in  their  absence,  without  notice  to  appear 
for  trial  before  magistrate  Caskey,  or  that  the  venue  had 
been  changed  from  magistrate  Griffin  to  magistrate  Caskey, 
or  that  the  day  of  trial  was  changed  from  July  29th  to  July 
24th,  without  notice  to  them.  But  it  seems  the  case  was 
heard  in  the  Circuit  Court  on  the  papers  printed  in  the  "case" 
as  presented  here,  as  if  these  papers  had  been  submitted  as 
the  magistrate's  report,  and  there  is  no  evidence  of  objection 
by  the  State  to  this  course  of  procedure.  The  case  is  sub- 
mitted in  this  Court  without  argument  on  behalf  of  the 
State,  and  we,  therefore,  though  not  without  hesitation, 
treat  the  printed  record  from  the  magistrate's  court  as  his 
statement  of  the  proceedings. 
From  the  recognizance  it  appears  the  defendants  were 
bound  over  to  appear  for  trial  before  magistrate  Grif- 

2  fin  on  July  29th.     Magistrate  Caskey  undertook  to 
try  them  in  their  absence  on  July  24th,  without  any 
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notice,  so  far  as  the  record  discloses,  of  any  change  of  day  of 
trial  or  of  the  change  of  venue.  Such  a  conviction  was  a 
denial  of  due  process  of  law  and  cannot  stand. 

The  exception,  "that  the  warrant  does  not  fully,  substan- 
tially and  fairly  set  forth  the  charge  against  the  defendants," 
must  be  overruled.  The  statute  only  requires  that  the 
charge  shall  be  set  forth  "plainly  and  substantially,"  and  the 
exception  does  not  point  out  in  what  respect  this  requirement 
of  law  was  not  complied  with. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  reversed  and  the  cause  remanded  for  a  new 
trial. 


STATE  V.  PINCKNEY. 

1.  Maoutrate — JxTRT. — It  is  not  error  for  a  magistrate  to  tell  a  newly 
appointed  constable  how  to  prepare  a  jury  list  and  who  are  liable  to 
jury  duty. 

9.  Selukg  PioPEBTT  Undee  Lun. — Jury  may  infer  from  delivery  by 
renter  to  landlord  of  cotton  under  two  liens,  and  application  by  him 
of  balance  after  paying  rent  to  open  account,  that  it  was  so  applied 
by  landlord  as  agent  of  renter  and  at  his  request,  and  may  convict 
of  selling  property  under  lien. 

3.  Ibto. — JuRismcnoN  of  Maguteate  of  selling  property  under  lien  is 
determined  by  value  of  property  sold  and  not  by  amount  of  lien  debt. 

Before  Memminger,  J.,  Colleton,  August,  1905.  Re- 
versed. 

Indictment  against  Tobe  Pinckney  for  selling  property 
under  lien.  From  order  affirming  judgment  of  magistrate, 
defendant  appeals. 

Mr.  J.  S.  Griffin,  for  appellant,  cites:  Question  of  juris- 
diction  may  be  raised  at  any  time:  19  S.  C,  &18.  And  can 
not  be  waived:  53  S.  C,  198.  Magistrate  had  no  jurisdic- 
tion: Crim.  Code,  sec.  337. 
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Solicitor  W.  St.  Julien  Jervey,  contra,  cites:  Objection 
to  jury  after  one  sworn  comes  too  late:  Oode  1902,  2046. 
If  there  be  any  evidence  to  sustain  verdict,  it  will  not  be 
disturbed:  1  S.  C,  1;  11  S.  C,  196.  As  to  jurisdiction  of 
magistrate:  Crim.  Code,  sec.  336. 

June  30,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Woods.  The  defendant  was  convicted  in  a 
magistrate's  court  of  selling  cotton  upon  which  he  had  given 
an  agricultural  lien.  On  appeal  the  Circuit  Court  held  the 
magistrate  had  commited  no  error  except  in  imposing  an 
unduly  severe  sentence,  which  was  accordingly  nKxiified. 

By  his  first  exception,  the  defendant  insists  the  judgment 
should  be  reversed  because  the  magistrate  assisted  the  con- 
stable in  preparing  the  list  from  which  the  jury  was  drawn. 
The  record  discloses  no  facts  on  this  subject  except  the  state- 
ment in  the  report  of  the  magistrate,  that  he  "had  a 

1  new  constable  who  did  not  know  how  to  prepare  and 
draw  a  jury,  and  told  him  how  to  do  it,  and  who  was 

liable  for  jury  duty."  This  furnishes  no  ground  for  an  in- 
ference that  the  magistrate  himself  wrote  or  even  suggested 
the  names  on  the  jury  ballots  which  the  law  requires  the 
constable  to  prepare. 

The  remaining  exceptions  relate  to  defendant's  averments, 
(1)  that  there  was  no  evidence  of  disposition  by  him  of 
property  subject  to  lien,  and  (2)  if  there  was  any  such  evi- 
dence the  magistrate  was  without  jurisdiction,  because  the 
value  of  the  cotton  was  conclusively  shown  to  be  over  $20. 

It  appeared  from  the  testimony  that  the  defendant  was  a 

renter  and  his  crop  was  subject  to  a  rent  lien  for  $18.     The 

prosecutor  had  a  lien  for  advances  for  $25.     The  defendant 

carried  a  bale  of  cotton  to  the  gin  of  the  landlord,  which  was 

ginned  and  sold  by  the  landlord,  who  applied  the  pro- 

2  ceeds,  as  the  defendant  told  the  prosecutor,  to  the  rent 
lien  and  an  unsecured  open  account.      The  landlord 

had  no  right  to  take  the  cotton  into  his  possession  or  to 
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dispose  of  it  without  the  consent  of  the  owner,  and  as  there 
was  no  evidence  that  the  defendant  made  any  objection  to 
this  course  of  dealing,  it  may  be  the  jury  could  infer  the  dis- 
position of  the  cotton  was  made  by  the  landlord  as  the  agent 
of  the  defendant  and  at  his  request.  Such  a  disposition  by 
the  defendant  of  cotton  subject  to  the  prosecutor's  lien  with- 
out his  written  consent  would  be  criminal,  unless  followed 
by  payment  of  the  debt  or  deposit  of  the  amount  of  it,  as 
required  by  the  statute.  We  cannot,  therefore,  say  there 
was  no  evidence  of  an  unlawful  disposition  by  the  defendant 
of  property  subject  to  a  lien. 

The  question  of  jurisdiction  is  more  serious.  The  juris- 
diction of  the  nuagistrate  is  determined  not  by  the  amoimt  of 
the  lien  debt  but  by  the  value  of  the  property  sold.  Here 
the  property  disposed  of  was  one  bale  of  cotton,  proved  to 
be  worth  more  than  $20.     The  landlord  did  not  have 

3  a  lien  on  any  particular  portion  of  the  ba'le  to  the 
exclusion  of  the  prosecutor,  but  each  had  a  lien  on  the 
entire  bale  in  the  order  of  statutory  priority.  Hence,  if 
there  was  an  unlawful  sale  or  disposition,  it  was  of  a  single 
article  of  property  worth  nKwe  than  $20,  and  of  such  an 
offense  the  magistrate  had  no  jurisdiction.  There  was  tes- 
timony to  the  effect  that  the  defendant  said  he  had  made 
and  had  in  his  possession  another  half  bale  of  cotton,  but 
there  was  no  evidence  whatever  that  he  had  disposed  of  this 
at  the  time  of  the  trial.  Hence  the  conviction  cannot  be 
sustained  by  referring  it  to  any  unlawful  disposition  of  this 
portion  of  the  crop,  which  was  worth  probably  less  than  $20. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  reversed. 
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STA'lE  V.  0*DAY. 

CoKSTiTunoN — Safe  Crackers — SrATUTEg.— The  act  entitled  "An  act  to 
provide  punishment  for  safe  craclsers,"  24  Stat^  S96,  is  not  violatiTe 
of  sec.  17,  of  art.  III.,  of  Constitution,  in  tijat  the  subject  of  the  act 
is  not  expressed  in  the  title.  Who  may  be  denominated  '*safe 
crackers,"  under  the  act  stated. 

Before  O.  W.  Buchanan,  special  Judge,  Lancaster,  Oc- 
tober, 1905.     Affirmed. 

Indictment  against  Charles  CyDay  and  John  Fisher  for 
safe  cracking.  From  sentence  on  verdict,  defendants  ap- 
peal. 

Messrs.  Williams  &  Williams,  for  appellants,  cite:  68 
S.  C,  148;  36  S.  E.,  232;  22  S.  E.,  67;  17  S.  E.,  1004;  13 
S.  E.,  596;  51  S.  C,  247;  16  S.  C,  47. 

Assistant  Attorney  General  D,  C.  Ray,  contra,  cites:  16 
S.  C,  47 ;  23  S.  C,  427 ;  30  S.  C,  9 ;  39  S.  C,  317. 

June  30,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Jones.  The  appellants  were  indicted  under 
the  act  entitled  "An  Act  to  provide  punishment  for  safe 
crackers,''  approved  February  19,  1904,  24  Stat.,  396.  The 
jury  found  them  guilty  with  a  recommendation  to  mercy, 
and  they  were  sentenced  to  imprisonment  in  the  penitentiary 
at  hard  labor  for  fifteen  years.  Both  in  a  motion  to  direct 
a  verdict  of  not  guilty  and  in  a  nation  for  a  new  trial 
appellants  contended  that  the  act  of  1904,  supra,  violates 
sec.  17,  art.  III.,  of  the  Constitution,  in  that  the  subject  of 
the  act  is  not  expressed  in  its  title,  and  this  is  the  sole  ques- 
tion presented  by  this  appeal. 

We  agree  with  the  Circuit  Court  in  holding  that  the  statute 
is  constitutional.  The  title  of  the  act  has  been  stated  above. 
The  body  of  the  act  is  as  follows :  "Section  1.  Be  it  enacted 
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by  the  General  Assembly  of  the  State  of  South  Carolina, 
That  any  person  convicted  of  using  any  explosive  in  or  about 
a  safe  used  for  keeping  nxwiey  or  other  valuables,  with  intent 
to  commit  larceny  or  any  other  crime,  shall  be  deemed  guilty 
of  felony  and  be  sentenced  to  the  penitentiary  during  the 
term  of  his  life:  Provided,  That  if  the  jury  recommend  the 
defendant  to  the  mercy  of  the  Court,  a  sentence  of  not  less 
than  ten  years  imprisonment  may  be  imposed,  in  the  discre- 
tion of  the  Court." 

In  Cooky's  Constittrtional  Limitations,  143-4,  which  is 
quoted  with  approval  in  Charleston  v.  Oliver,  16  S.  C,  47, 
56,  the  purpose  of  the  constitutional  provision  in  question  is 
said  to  be:  "1st,  to  prevent  hodge-podge  or  log-rolling  legis- 
lation; 2d,  to  prevent  surprise  or  fraud  upon  the  legislature 
by  means  of  provisions  in  bills  of  which  the  title  gave  no 
intimation,  and  which  might,  therefore,  be  overlooked  and 
carelessly  and  unintentionally  adopted;  and  3d,  to  fairly 
apprise  the  people  through  such  publication  of  legislative 
proceedings  as  is  usually  made  of  the  subjects  of  legislation 
that  are  being  considered,  in  order  that  they  may  have  oppor- 
tunity of  being  heard  thereon  by  petition  or  otherwise,  if  they 
shall  so  desire."  This  provision  of  the  Constitution  should 
be  so  enforced  as  to  guard  against  the  evils  intended  to  be 
remedied,  but  at  the  same  time  legislation  should  not  be 
crippled  or  embarrassed  by  an  unnecessary  strictness  of  con- 
struction. Charleston  \.  Oliver,  16  S.  C,  56,  Hence  the 
Courts  generally  agree  that  the  details  of  legislation  need  not 
be  expressed  in  the  title  and  that  the  mandate  of  the  Consti- 
tution is  complied  with  if  the  title  states  the  general  subject 
of  legislation  and  the  provisions  in  the  body  of  the  act  are 
germane  thereto  as  means  to  accomplish  the  object  expressed 
in  the  title.  Connor  v.  Railroad,  23  S.  C,  427;  Riley  v. 
Union  Station,  71  S.  C,  486 ;  Bobel  v.  People,  64  Am.  St. 
Rep.,  64,  and  note  at  page  72. 

The  general  object  expressed  in  the  title  to  the  act  under 
consideration  is  to  provide  punishment  for  safe  crackers, 
and  the  body  of  the  act  is  germane  thereto  as  a  means  for 
29—74 
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accomplishment  of  such  purpose,  by  declaring  that  any  per- 
son convicted  of  using  any  explosive  in  or  about  a  safe  used 
for  keeping  money  or  other  valuables  with  criminal  intent 
shall  be  deemed  guilty  of  a  felony  and  shall  be  punished  as 
prescribed.  It  may  be  granted  that  the  term  "safe  crackers" 
has  a  broader  meaning  than  one  who  cracks  or  attempts  to 
crack  a  safe  by  the  use  of  an  explosive,  and  may  cover  per- 
sons who  break  or  attempt  to  break  into  safes  through  other 
instrumentalities,  but  the  general  terms  in  the  title  certainly 
cover  the  particular  offense  described  in  the  body  of  the  act 
It  is  not  essential  to  constitute  a  safe  cracker  that  he  shall 
be  successful  in  his  attempt  to  break  open  the  safe;  for  one 
may  fairly  be  declared  to  be  a  safe  cracker  who  uses  explo- 
sives in  an  attempt  to  break  open  a  safe  used  for  keeping 
valuables,  with  intent  to  commdt  a  larceny,  and  such  evi- 
dently was  the  view  of  the  Legislature.  While  the  enact- 
ment must  come  within  and  be  germane  to  the  title,  it  is  not 
essential  to  cover  the  whole  domain  of  the  title  witihout 
qualification  or  limitation.  State  v.  Chester,  18  S.  C,  467 ; 
State  V.  Schlitz  Brewing  Co.,  78  Am,  St.  Rep.,  947. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


STATE  V.  HAYNES. 

MoRTOAOEs — Selling  Propebtt  Under  Liek. — ^The  contract  In  ques- 
tion in  the  light  of  the  circumstances  surrounding  the  transaction 
construed  to  be  a  mortgage,  and  under  evidence  defendant  could  be 
convicted  of  selling  property  under  lien  by  taking  mortgaged  prop- 
erty to  a  foreign  State  and  pawning  it. 

Selling  Property  Under  Lien. — Removal  of  mortgaged  property 
from  the  State  with  the  purpose  or  necessary  effect  of  defeating  the 
mortgage  lien  is  such  disposal  of  property  as  falls  within  the  mean- 
ing of  the  Criminal  Code  against  sdling  property  under  mortgage 
or  lien. 
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Before  Aldrich,  J.,  Anderson,  Sfxring  Term,  1906.  Af- 
firmed. 

Indictment  against  J.  P.  Hayiies  for  selling  property  under 
lien.     From  sentence  on  verdict,  defendant  appeals. 

Messrs.  Martin  &  Barle,  for  appellant,  cite :  There  nrnst 
he  an  mtentian  to  dispose  of  the  property:  43  S.  C,  203. 
To  pofwn  is  not  to  dispose  of:  22  Ency.,  2  ed.,  508 ;  2  Kent., 
577 ;  Jones  on  Pledges,  sec.  1.  Ambiguity  of  contract  may 
be  explained  by  parol:  Green,  on  Ev.,  16  ed.,  275,  298 ;  48 
S.  C,  372;  1  Ency.  Ev.,*827,  829,  831;  14  Rich.  Eq.,  150; 
57  S.  C,  60.  Part  of  contract  may  be  shown  by  parol:  61 
S.  C,  166.  Contract  is  not  a  mortgage:  Herman  on  Chat. 
Mtg.,  18 ;  Jones  on  same,  4  ed.,  sees.  8,  12,  18,  102 ;  2  S. 
C,  48;  5  S.  C,  283;  27  S.  C,  46;  40  S.  C,  529;  1  Ency. 
of  Ev.,  sec.  297. 

Solicitor  J,  £.  Bos^^s.  contra. 

June  30,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Jones.  The  appellant  was  indicted,  con- 
victed and  sentenced  for  selling  and  disposing  of  personal 
property  under  mort^a^e  or  lien,  as  prohibited  in  section 
357  of  the  Criminal  Code. 

At  the  close  of  the  testimony  for  the  State,  the  defendant's 
counsel  made  a  motion  to  direct  a  verdict,  which  was  refused, 
and  the  first,  second  and  third  exceptions  assign  error  to 
such  refusal.  Two  questions  are  presented  under  these  ex- 
ceptions :  1st,  whether  the  instrument  introduced  in  evidence 
constitutes  a  chattel  mortgage  or  lien ;  2d,  whether  there  ^vas 
any  evidence  that  defendant  sold  or  disposed  of  mortgaged 
property,  as  prohibited  in  the  statute. 

The  instrument  in  question  reads  as  follows: 
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"Goods  on  long  credit.  Pa)mients  weekly. 

"Contract. 
"$26.00.  Anderson,  S.  C,  2-20-1906. 

"This  is  to  certify  that  I  have  this  day  rented  or  leased 
from  Walter  H.  Keese  the  following  articles  of  merchan- 
dise :  One  open  face  18  McPays  Montawk  7256767  with  21 
Hamilton  266041  P.  No.  7447  trade  Waltham,  amounting 
in  value  to  $26.00,  on  the  following  conditions :  That  I  will 
pay  Walter  H.  Keese  $00  cash  on  delivery  and  $6.00  every 
1  &  15  month  until  the  amount  of  $26.00  is  paid  in  full. 
One  week's  failure  to  pay  forfeits  the  goods.  No  money 
refunded  if  goods  have  to  be  taken  back.  Patrons  are  ex- 
pected to  read  this  contract. 

"I  expressly  agree  that  the  above  mentioned  gxxxls  remain 
the  exclusive  property  of  Walter  H.  Keese  until  paid  for  in 
full,  and  on  default  of  one  week's  payment,  to  be  subject 
to  his  order,  and  can  be  taken  back  or  seized  by  him  without 
process  of  law,  and  the  payments  made  shajl  be  considered 
as  rental  for  the  use  of  the  above  goods.  Goods  sold,  traded 
or  given  away  without  consent  will  be  subject  to  immediate 
seizure  and  forfeiture  of  all  previous  payments. 

"(Signed)  John  R.  Haynes.'' 

Walter  H.  Keese,  the  party  to  whom  the  defendant  exe- 
cuted this  instrument,  testified  that  he  sold  to  defendant  for 
$26.00  a  21  jewel  Hamilton  movement,  which  he  placed  in  a 
watch  case  belonging  to  defendant,  and  took  the  paper  on 
both  the  case  and  movement  to  secure  the  debt.  While  the 
paper  in  question  contains  some  expressions  which 

1  indicate  that  the  parties  contemplated  a  lease,  there 
are  other  expressions  which  indicate  that  a  sale  was 
contemplated.  But  the  testimony  of  Keese  makes  it  clear 
that,  so  far  as  he  was  concerned,  the  paper  was  intended  as 
a  mortgage  to  secure  a  debt  not  only  upon  the  property  which 
he  sold  to  defendant,  but  upon  defendant's  watch  case  as 
well.  If  in  considering  an  appeal  from  refusal  to  direct 
a  verdict  in  a  criminal  case  we  may  adopt  the  same  rule 
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applied  in  considering  appeals  from  refusal  of  nonsuit  in 
civil  cases  and  consider  the  testimony  offered  after  such  re- 
fusal (as  in  Scales  v.  Henderson,  44  S.  C,  554,  22  S.  E., 
724;  Hicks  v.  Southern  Ry.,  63  S.  C,  567,  41  S.  E.,  758; 
and  Poles  v.  Browning  68  S.  C,  19,  46  S.  E.,  525),  it  ap- 
pears that  the  defendant  also  imderstood  that  the  paper  was 
given  to  secure  the  price  of  the  watch  movement  sold  to  him 
by  Keese.  We  think  the  Circuit  Court  committed  no  error 
in  construing  the  instrument  to  be  a  mortgage,  especially  in 
the  light  of  the  circumstances  surrounding  the  transaction. 
The  case  falls  within  the  rule  stated  in  Singer  Mani^acturing 
Co,  v.  Sndtk,  40  S.  C,  529,  19  S.  E.,  132. 

With  reference  to  the  second  question  stated  above,  we 
think  there  Was  some  evidence  tending  to  show  a  disposal 
of  property  under  mortgage,  in  violation  of  the  statute. 
The  testimony  for  the  State  tended  to  show  that  in  March, 
1905,  after  the  execution  of  the  said  mortgage  the  defendant 
carried  the  watch  case  and  movement  out  of  the  State  and 
.placed  it  in  a  pawn  shop  in  Atlanta,  Ga.,  where  the  mortgagee 
Keese  secured  it  upon  the  payment  of  twelve  dollars,  within 
a  few  days  after  defendant's  departure  from  the  State.  The 
defendant  had  specially  promised  the  mortgagee  that  he 
would  not  carry  the  property  from  Anderson,  S.  C,  but 
would  deliver  it  to  the  mortgagee  before  leaving.  A  letter 
was  also  in  evidence  from  defendant  to  Keese  in  which  de- 
fendant proposed  to  pay  Keese  $20.00  to  drop  "that  case 
against  me,''  and  there  was  no  evidence  that  there  was  any 
case  against  him  in  which  Keese  was  concerned  except  as  to 
the  matter  of  the  watch.  These  circumstances  afforded  some 
testimony  to  go  to  the  jury,  under  proper  instructions,  on 
the  question  whether  the  defendant  carried  said  property 
out  of  the  State  with  the  purpose  of  defeating  the  mortgage 
lien,  so  as  to  constitute  such  a  disposal  of  property  as  is 
punishable  by  the  statute. 

The  fourth  exception  was  withdrawn  by  appellant. 

The  fifth  exception  alleges  error  in  excluding  the  testi- 
monv  by  defendant  as  to  the  circumstances  attending  the 
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execution  of  the  paper  contract  so  as  to  clear  up  the  ambi- 
guity in  the  paper.  The  Court  ruled  that  defendant  could 
not  vary  or  contradict  the  paper  contract  by  parol  testimony, 
and  was  of  the  opinion  that  the  contract  was  not  ambiguous, 
but  as  matter  of  fact  permitted  defendant  to  testify  most 
fully  as  to  all  the  circumstances  of  the  transaction.  There  is, 
therefore,  no  basis  for  the  exception. 

The  sixth  and  seventh  exceptions,  relating  to  the  Court's 

charge  to  the  jury,  are  as  follows :  "(6)  Error  of  his  Honor, 

the  Circuit  Judge,  in  modifying  defendant's  first  request  to 

charge;  said  request  was  as  follows:  'Before  the  jury  can 

convict  in  this  case,  the  State  must  show  beyond  a 

2  reasonable  doubt  that  the  defendant  sold  or  disposed 
of  the  property  described  in  the  county  of  Anderson, 
State  of  South  Carolina,  or  at  least  that  he  removed  it  from 
the  county  of  Anderson  with  existing  purpose  of  defeating 
the  lien.  State  v.  Rice,  43  S.  C,  200,  30  S.  E.,  936.'  The 
modification  is  on  the  margin :  'Or  if  without  any  such  pur- 
pose, the  effect  of  his  taking  the  mortgaged  property  beyond 
the  jurisdiction  should  prove  a  defeat  of  the  lien,  he  might 
still  be  liable.'  It  is  respectfully  submitted  that  this  modi- 
fication states  the  law  too  broadly,  and  that  it  would  not 
be  a  violation  of  law  to  move  property  beyond  the  jurisdic- 
tion without  any  intention  to  defeat  the  lien  thereon,  and 
without  actually  disposing  thereof. 

"(7)  Error  of  his  Honor,  the  Circuit  Judge,  in  not  charg- 
ing defendant's  second  request  without  modification.  The 
request  was  as  follows :  'If  the  jury  believe  from  the  evidence 
that  the  defendant  merely  pawned  this  watch  in  Atlanta, 
that  as  a  matter  of  law  would  not  be  selling  the  property, 
nor  would  it  be  disposing  of  the  property,  within  the  mean- 
ing of  the  statute,  unless  it  was  shown  that  the  condition 
of  the  pledge  was  broken,  and  that  the  title  to  the  property 
passed  from  the  defendant  to  pledgee  or  pawnee,  or  at  any 
rate  not  if  it  was  not  shown  to  be  his  purpose  not  to  redeem 
the  property  pawned.'  His  Honor  modified  this  request  as 
follows :  'Or  if  his  pawning  with  such  purpose,  the  effect  of 
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pawning  the  property  should  prove  a  defeat  of  the  lien.'  It 
is  submitted  that  such  request  is  gxxxl  law  without  this 
modification  and  that  this  modification  is  an  incorrect  restric- 
tion of  a  correct  principle." 

The  record  does  not  show  that  the  Court  modified  defend- 
ant's request  as  indicated  in  the  exceptions.  It  does  appear 
that  the  Court  charged  the  jury  as  follows:  "I  charge  you 
this:  you  cannot  try  him  and  punish  him  in  this  State  for 
selling  or  disposing  of  that  property  outside  of  the  State; 
but  if  a  party  who  gives  a  lien  and  takes  it  out  of  the  State 
for  the  purpose,  or  when  he  leaves  here  takes  it  from  the 
State  with  the  purpose  of  defeating  the  lien,  by  selling  or 
disposing  of  it,  by  selling  or  disposing  of  the  property,  then 
if  he  has  that  intention  in  this  State  and  takes  it  out  of  the 
State,  that  is  contrary  to  law.  Or  if  he  takes  the  property 
out  of  the  State  and  it  necessarily  has  the  effect  of  defeating 
the  owner  of  the  lien  or  mortgage  in  getting  his  property, 
then  that  would  be  a  violation  of  the  law  in  this  State,  be- 
cause he  must  carry  it  away  from  this  State,  disposing  of  it, 
so  as  that  carrying  it  away  necessarily  defeats  the  provision 
of  the  law  as  I  read  to  you.''  The  charge  was  within  the 
rule  stated  in  State  v.  Rice,  43  S.  C,  200,  203,  20  S.  E.,  986, 
from  which  we  quote  this  language :  "The  mere  fact  that  the 
property  in  question  was  carried  by  the  defendant  out  of  the 
State,  and  sold  and  disposed  of  in  the  State  of  Georgia, 
would  not  necessarily  show  that  the  offense  was  committed 
beyond  the  jurisdiction  of  this  State.  The  statute  forbids 
not  only  the  sale  but  also  the  disposal  of  property  covered 
by  a  lien ;  and,  therefore,  while  a  sale  in  the  State  of  Georgia 
would  not  constitute  an  offense  of  which  the  Court  of  this 
State  could  take  jurisdiction,  yet  the  carrying  of  such  prop- 
erty beyond  the  limits  of  the  State  might  or  might  not, 
according  to  the  circumstances,  constitute  such  a  disposition 
of  the  property  as  would  render  one  amenable  to  the  pro- 
visions of  the  statute.  For  example,  if  a  citizen  of  this 
State  simply  rides  or  drives  a  horse,  covered  by  a  mortgage, 
across  the  State  line,  that,  of  itself,  would  certainly  not  sub- 
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ject  him  to  the  penalties  of  the  statute;  but  if  he  takes  such 
horse  out  of  the  State  for  the  purpose  of  putting  the  animal 
beyond  the  reach  of  the  mortgagee,  then  clearly  he  would  be 
liable  to  indictment  under  the  statute ;  and  possibly,  if,  with- 
out any  such  purpose,  the  effect  of  his  taking  the  mortgaged 
property  beyond  the  jurisdiction  should  prove  a  defeat  of 
the  lien,  he  might  still  be  liable." 

We  think  that  removal  of  property  from  the  jurisdiction 
of  the  State  with  the  purpose  or  necessary  effect  of  defeat- 
ing the  mortgage  lien,  is  such  a  disposal  of  property  as  falls 
within  the  meaning  of  the  statute.  If  intention  to  defeat 
the  lien  is  essential,  one  must  be  presumed  to  intend  the 
necessary  consequences  of  his  voluntary  acts. 

The  exceptions  are  overruled  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


STATE  V.  JONES. 

1.  Witness — Coktradiction. — Under  Indictment  for  shooting  another, 
where  defense  testifies  that  shooting  was  done  because  of  attempt  of 
prosecutor  to  seduce  his  sister,  upon  denial  prosecutor  should  not  be 
contradicted,  as  it  is  immaterial  matter. 

9,  Assault  and  Battery. — Ikstructiok  that  if  circumstances  justify 
the  conclusion  that  defendant  was  laboring  imder  a  passion  occa- 
sioned by  an  attempt  to  seduce  his  sister,  the  juiy  mi^t  find 
him  guilty  of  assault  and  battery  of  a  high  and  aggravated  nature, 
is  not  prejudicial  to  defendant  where  jury  finds  him  guilty  of  as- 
sault and  batteiy  with  intent  to  kill. 

3.  Maucz. — Instruction  that  if  it  be  shown  beyond  reasonable  doubt 
that  one  man  has  taken  the  life  of  another  the  law  requires  of  him 
a  strict  account,  is  a  statement  in  another  form  of  the  doctrine  that 
the  law  infers  malice  from  a  homicide. 

4.  Instruction  that  in  this  case  it  is  not  at  all  incumbent  on  the 
Judge  to  observe  recommendation  to  mercy  is  not  an  intimation  by 
Judge  that  case  is  a  bad  one. 
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Before  Prince,  J.,  Laurens,  January,  1906.    AfEnned. 

Indictment  against  Walter  Jones  for  assault  and  battery 
with  intent  to  kill.  From  sentence  on  verdict,  defendant  ap- 
peals. 

Mr.  W,  R.  Rkhey,  for  appellant 

Solicitor  R.  A.  Cooper,  contra. 

Jime  30,  1906.  The  opinion  of  the  Court  was  delivered 
by  . 

Mr.  Justice  Gary.  The  record  contains  the  following 
statement  of  facts: 

"The  defendant,  Walter  Jones,  was  indicted  at  the  Jan- 
uary, 1906,  term  of  the  Court  of  General  Sessions  tor  Lau- 
rens County,  for  assault  and  battery  with  intent  to  kill  one 
Will  Pitts,  on  September  27th,  1905,  with  a  loaded  gun.  He 
pleaded  not  guilty,  and  was  tried  before  his  Honor,  Judge 
Prince,  and  a  jury  at  said  term-,  and  convicted.  The  de- 
fendant moved  the  presiding  Judge  upon  the  minutes  of  the 
Court  for  a  new  trial,  which  motion  was  refused;  and  the 
defendant  was  sentenced  to  imprisonment  at  hard  labor  for 
two  and  one-half  years. 

"The  testimony  on  the  part  of  the  prosecution  was  to  the 
effect  that  Will  Pitts,  the  prosecutor,  and  Walter  Jones,  Jr., 
the  defendant,  met  about  dark  on  the  evening  of  the  diffi- 
culty, had  a  quarrel  about  mowing  some  hay,  parted  and 
went  to  their  homes.  (They  lived  about  one  mile  from  each 
other.)  The  defendant  appeared  at  the  prosecutor's  house 
after  dark,  called  him  out  of  the  house  and  shot  him.  The 
testimony  on  the  part  of  the  defense  was  to  the  effect  that 
defendant  was  about  seventeen  years  old,  lived  with  his  pa- 
rents, and  that  Will  Pitts,  the  prosecutor,  was  about  thirty 
years  old,  and  had  a  wife  and  family.  That  Will  Pitts  had 
made  several  efforts  to  seduce  Marie  Jones,  sister  of  defend- 
ant, and  had  tried  to  get  her  to  elope  with  him.     That  on 
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the  evening  of  the  difficulty  defendant  met  up  with  Will 
Pitts  about  dark  and  had  a  quarrel  about  Pitts'  conduct  to- 
wards defendant's  sister.  That  Pitts  cursed  defendant  and 
told  him,  Yes,  he  (Pitts)  had  been  to  the  room  of  defend- 
ant's sister,  and  that  there  was  no  d — d  help  for  it.  Defend- 
ant went  home,  got  his  gun  and  went  to  Pitts'  house  and 
called  him  out,  and  told  him  he  was  ready  to  settle  the  matter 
with  him.  Will  Pitts  came  out  of  the  house  with  his  pistol 
in  his  hand,,  and  defendant  shot  him.  Will  Pitts  denied  that 
the  trouble  was  about  defendant's  sister." 

Defendant  appealed  upon  exceptions,  the  first  of  which 
is  as  follows: 

"1.  Because  his  Honor,  the  presiding  Judge,  erred  in  hold- 
ing that  the  question  as  to  whether  or  not  Will  Pitts,  the 
prosecutor,  was  the  father  of  his  niece's  child,  was  an  imma- 
terial matter,  and  in  holding  that  the  prosecutor  could 

1  not  be  contradicted  on  that  point,  when  it  appeared 
that  the  defendant  shot  Will  Pitts  for  attempting-  to 

seduce  defendant's  sister,  and  had  denied  that  that  was  the 
cause  of  the  shooting.  We  submit  that  the  question  was 
material." 

We  fail  to  discover  wherein  the  testimony  was  material  in 
any  view  of  the  case,  and  this  exception  is  overruled. 

The  second  and  third  exceptions  are  as  follows :  *'2.  Be- 
cause his  Honor  erred  in  charging  the  jury  as  fol- 

2  lows :  *In  no  event  could  you  find  simple  assault  and 
battery  where  a  man  shoots  another  with  a  gun/ 

The  error  being  that  the  presiding  Judge  invaded  the  pro- 
vince of  the  jury." 

"3.  Because  his  Honor  erred  in  charging  the  jury  as  fol- 
lows :  'I  charge  you  that  if  you  should  find  in  this  case  that 
the  defendant  committed  an  assault  and  battery  by  shooting 
the  prosecutor,  and  that  he  did  it  because  he  had  insulted 
his  sister,  then,  I  charge  you,  Mr.  Foreman,  that  you  would 
have  the  right;  if  you  think  the  circumstances  justify  you  in 
coming  to  that  conclusion,  to  assume  that  he  was  laboring 
to  such  an  extent  under  the  passion  aroused  by  this  wrong 
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as  to  have  reduced,  if  death  had  resulted,  the  killing  from 
murder  to  manslaughter;  and,  therefore,  in  this  case,  to 
reduce  it  from  assault  and  battery  with  intent  to  kill,  to 
assault  and  battery  of  a  high  and  aggravated  nature.'  The 
error  being  (1)  a  charge  upon  the  facts,  in  violation  of  sec- 
tion 26,  article  V.,  of  the  Constitution  of  1896;  (2)  the 
said  charge  precluded  the  jury  from  finding  a  verdict,  except 
one  for  assault  and  battery  with  intent  to  kill,  or  assault 
and  battery  of  a  high  and  aggravated  nature." 

If  the  jury  had  rendered  a  verdict  finding  the  defendant 
guilty  of  assault  and  battery  of  a  high  and  aggravated  na- 
ture, quite  a  different  question  would  be  presented  from  that 
raised  by  these  two  exceptions.  The  jury,  however,  found 
the  defendant  guilty  of  assault  and  battery  with  intent  to 
kill,  thus  showing  that  they  did  not  think  the  defendant 
entitled  to  a  verdict  even  of  assault  and  battery  of  a  high 
and  aggravated  nature.  The  verdict  shows  that  the  charge 
was  not  prejudicial  to  the  appellant.  These  exceptions  can- 
not be  sustained. 

"4.  Because  his  Honor  erred  in  charging  the  jury  as 

follows :  'It  takes  a  good  deal  on  the  part  of  the  defendant, 

because  whenever  it  is  shown  to  the  satisfaction  of  the  jury 

beyond  a  reasonable  doubt  that  one  man  has  taken 

3  the  life  of  another,  the  law  requires  of  him  a  very 
strict  account.  That  is  what  the  law  requires,  a  very 
strict  account.'  The  error  being  in  violation  of  the  law  of 
the  land,  which  does  not  require  the  defendant  to  account 
at  all,  but  requires  the  State  to  make  out  its  case  beyond 
every  reasonable  doubt;  and  the  law  only  requires  the  de- 
fendant to  show  a  reasonable  excuse  for  the  killing  by  the 
preponderance  of  the  testimony."  The  Judge  simply  stated 
in  another  form  the  well  settled  doctrine  that  the  law  infers 
malice  from  the  mere  fact  of  a  homicide. 

The  fifth  exception  is  as  follows :  "5.  Because  his  Honor 
erred  in  charging  as  follows :  'Of  course,  it  is  always  com- 
petent for  a  jury  to  recommend  to  mercy  in  any  case,  but  I 
am  free  to  say  to  you  in  this  case  that  it  is  not  at  al!  incum- 
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bent  upon  the  Judge  to  observe  it.'  The  error  being 
4  that  the  presiding  Judge  intimated  as  his  opinion  that 
this  case  was  such  a  bad  one  he  would  not  observe 
any  recommendation  that  the  jury  might  make."  As  the 
jury  did  not  recommend  to  mercy  and  as  the  presiding  Judgfe 
stated  a  proposition  about  which  there  can  be  no  dispute,, 
this  exception  must  likewise  be  overruled. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

Messrs.  Justices  Jones  and  Woods  concur  in  the  result 


STATE  V.  LANGFORD. 

1.  EviDEKCE — ^Tracks. — It  is  competent  for  a  witness  in  describing  a 
track  to  describe  the  peculiarities  of  the  track  by  reference  to  the 
shoe. 

2.  Ikbtructiok  that  State  relies  on  circumstantial  evidence  for  con- 
viction, stating  circumstances  as  stated  in  the  argument  and  using 
such  statement  as  basis  of  explanation  of  the  rule  applicable  to  cir- 
cumstantial evidence,  defense  offering  no  evidence,  is  not  a  charge 
on  the  facts. 

3.  CiRCUMSTAKTiAL  EVIDENCE. — Inbtbuction  that  it  is  not  safe  to  con- 
vict on  circumstantial  evidence  unless  the  circumstances  admit  of 
no  other  conclusion  than  the  guilt  of  the  accused,  is  equivalent  to 
saying  you  must  acquit  under  like  drcimistances. 

4.  Jury. — New  Trial  should  not  be  granted  because  a  juror  sat  on  a 
former  trial  at  which  defendant  was  convicted,  on  ground  that 
neither  defendant  nor  his  coimsel  knew  the  fact. 

Before  Gage,  J.,  Edgefield,  October,  1905.     Affirmed. 

Indictment  against  Jesse  Langford  for  larceny.      From 
sentence  on  verdict,  defendant  appeals. 

Messrs.  Simkins  &  DeVore,  for  appellant,  cite:  Witness 
may  describe  a  track,  but  not  give  a^i  opinion  as  to  mho  made 
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t7;  40  S.  C,  328.  Statement  of  circumstances  relied  on  by 
State  is  charge  on  facts:  68  S.  C,  163;  65  S.  C,  176;  70 
S.  C,  76;  67  S.  C,  431;  61  S.  C,  666;  68  S.  C,  392;  69  S. 
C,  461.  Instruction  "not  safe  to  comHct"  should  have  been 
''must  acquit. -"  1  Green.  Ev.,  sec.  13,  and  note;  36  S.  C,  25; 
66  S.  C,  34.  Juror  was  not  impartial:  1  Bish.  Cr.  L.  &  P., 
sec.  774;  Con.,  art.  L,  sec  18;  64  S.  C,  147. 

Solicitor  George  Bell  Timmerman  and  Mr.  S.  M,  Smith, 
Jr.,  contra.  The  Solicitor  cites:  Statement  of  Judge  as  to 
circumstances  relied  on,  not  charge  on  facts:  40  S.  C,  330 ; 
54  S.  C,  177;  69  S.  C,  461;  40  S.  C,  294;  47  S.  C,  617. 
Juror  complained  of  was  constitutional  one  and  objection 
comes  too  late:  54  S.  C,  145. 

June  30,  1906.     The  opinion  of  the  Court  was  delivered 

by 

Mr.  Justice  Jones.  The  defendant  was  tried  in  Edge- 
field County,  August  Term,  1901,  and  convicted  of  grand 
larceny.  A  new  trial  was  granted  by  the  Circuit  Court  at 
said  term.  In  September,  1901,  he  escaped  from  jail.  He 
was  recaptured  and  again  brought  to  trial,  October  Tenn, 
1906,  convicted  and  sentenced. 

It  appears  that  on  the  night  of  July  4,  1901,  some  one 
entered  the  dwelling  of  J.  L.  Smith,  in  Edgefield  County, 
and  stole  therefrom  his  pants  containing  $63.  The  theft 
\vzs  discovered  early  next  morning  and  the  pants  were  found 
in  a  field  near  the  house  without  the  money,  and  tracks  were 
discovered  leading  from  near  the  house  to  the  place  where 
the  pants  were  found,  thence  on  to  within  thirty  or  forty 
yards  of  defendant's  house.  The  tracking  party,  on  going 
to  defendant's  house,  found  him  absent,  but  secured  a  pair 
of  his  shoes.  Testimony  was  offered  that  the  shoe  fit  the 
track  exactly  and  that  one  of  the  party  put  the  shoe  on  and 
made  a  track  with  it  which  corresponded  with  the  discovered 
track,  one  circumstance  being  that  the  number  and  position 
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of  certain  tacks  on  the  shoe  corresponded  exactly  with  the 
indentations  in  the  track. 

Appellant's  first  exception  alleges  error  in  the  Court's 

ruling  that  it  was  competent  for  the  witness  to  take  the 

shoes  and,  in  his  endeavor  to  describe  the  track,  describe  the 

peculiarity  of  the  track  by  reference  to  the  shoe  and 

1  leave  it  to  the  jury  to  say  whether  or  not  the  shoe 
made  the  track.     We  think  the  ruling  was  proper  and 

in  accordance  with  State  v.  Green,  40  S.  C,  330,  18  S.  E., 
933.  The  Court  was  careful  not  to  allow  the  witness  to 
state  his  opinion  that  the  defendant  made  the  track,  or  even 
that  the  defendant's  shoe  niade  the  track. 

The  second,  fourth  and  fifth  exceptions  relate  to  certain 
sentences  in  the  charge  of  the  Court,  which  we  have  itali- 
cized and  stated  in  their  connection  as  follows:  "The  State 
relies  upon  circumstantial  testimony  for  comnction. 

2  I  am  requested  by  counsel  for  defendant  to  state  to 
you  the  rules  with  reference  to  circumstantial  testi- 
mony. Circumstantial  testimony  is  sufficient  upon  which  to 
found  a  verdict  provided  it  comes  up  to  the  rules  which  our 
Codes  have  announced  through  a  long  series  of  years.  These 
are  the  rules:  circumstances  must  be  proven  to  tiie  entire 
satisfaction  of  the  jury;  that  is  the  first  rule.  The  circum- 
stances must  point  conclusively — that  is,  to  a  moral  cer- 
tainty— ^to  the  guilt  of  the  accused.  Third,  the  circumstances 
must  be  consistent — the  one  with  the  other.  Fourth,  the 
circumstances  must  be  inconsistent  with  any  other  reasonable 
hsrpothesis  than  the  hypothesis  upon  which  the  State  rdies. 
Now,  these  are  the  four  rules.  Now,  gentlemen,  I  heard  a 
solicitor  once  define  circumstantial  evidence.  This  is  the 
way  he  likened  the  crime,  stealing  in  this  case,  to  a  comer 
tree,  and  he  likened  the  circumstances  to  pointers  aroimd 
that  tree.  If  you  have  ever  been  on  a  survey,  you  know 
what  that  means.  He  likened  the  crime,  stealing  in  this 
case,  to  a  comer  tree,  and  the  circumstances  standing  around 
it  to  the  pointers.  I  thought  it  was  a  good  illustratic«i. 
Nom,  put  your  lingers  on  the  circufnstances  which  the  State 
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relies  on  in  this  case.  As  I  recall  the  argument,  there  are 
three  mpm  circumstances:  first,  tracks;  secondly,  escape; 
thirdly,  gambling.  If  there  are  any  others  I  do  not  recall 
them.  You  will.  Which  of  these  circumstances  have  been 
proven  to  your  entire  satisfaction  ?  Do  those  circumstances 
point  surely  to  the  g^ih  of  the  accused  ?  Do  they  all  point 
one  way?  Are  they  consistent  one  with  the  other?  You 
put  those  circumstances  together.  Can  you  put  those  cir- 
cumstances together  and  draw  any  other  conclusion  than  the 
guilt  of  the  party  ?  //  udl  the  circumstances  can  be  believed 
as  true,  but  you  can  dram  from  them  another  conclusion  than 
the  guilt  of  the  accused,  then  the  lazt^  says  it  is  not  safe  to 
conznct  upon  them.  This  is  as  plain  as  I  can  make  it.  Now, 
the  reason  of  the  law  is  this :  circumstances  are  mute  things. 
I  can  swear  I  saw  a  rock  in  the  road,  but  the  rock  cannot 
testify.  If  it  could,  it  could  tell  who  put  it  there.  So  all  a 
man  can  do  is  to  testify  to  circumstances.  Circumstances 
themselves  are  mute  things,  and  unless  they  speak  to  you, 
and  speak  conclusively,  and  unless  you  can  draw  only  one 
inference  from  them,  it  is  not  safe  to  heed  their  warning." 

It  is  objected  that  the  first  and  second  portions  of  the 
above  charge  which  we  have  italicized  was  a  charge  in  respect 
to  matters  of  fact,  in  violation  of  the  Constitution.  We  do 
not  so  regard  the  charge.  The  case  was  manifestly  one  in 
which  the  State  relied  upon  circumstantial  evidence  for  con- 
viction. The  defendant  offered  no  testimony  and  there  was 
no  dispute  as  to  the  facts  testified  concerning  the  tracks,  the 
arrest  of  the  defendant  the  day  of  the  discovery  of  the  theft 
while  gambling  with  other  negroes,  and  his  escape  from  jail. 
The  Court  made  no  allusion  to  the  issuable  facts.  The 
inference  to  be  drawn  from  these  undisputed  facts  was  the 
real  matter  in  issue,  and  as  to  this  the  Judge  gave  no  intima- 
tion of  his  opinion  to  the  jury.  The  Court  merely  men- 
tioned the  State's  contention  in  argun^ent  as  a  basis  for 
instructing  the  jury  as  to  the  rules  which  should  govern 
them  in  passing  upon  circumstantial  evidence.  In  Turner  v. 
Lyles.  68  S.C,  392,401,  48  S.E.,  801,  approved  in  Pickett  v. 
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Railway,  69  S.  C,  451,  48  S.  E.,  466,  the  rule  is  thus  stated : 
"Since  the  Constitution  of  1895,  Judges  are  not  permitted 
to  state  the  testimony  to  the  jury,  but  it  is  not  every  statement 
of  the  testimony  that  will  entitle  the  appellant  to  a  new  triaL 
The  statement  must  be  of  testimony  upon  a  fact  in  issue, 
and  there  must  be  reasonable  ground  for  supposing  that  the 
jury  may  have  been  influenced  by  such  statement  in  a  man- 
ner prejudicial  to  the  rights  of  the  appellant." 

It  is  further  objected  that  the  Court  erred  in  instructing 

the  jury  that  it  was  not  safe  to  convict  if  the  jury  could  draw 

from  the  circumstances  any  other  conclusion  than  the  guilt  of 

the  accused ;  whereas,  the  Court  should  have  charged 

3  that  the  jury  nmst  acqmt  in  such  event.     Hiis  inter- 
pretation of  the  charge  seems  to  be  over  critical. 

The  charge  was  substantially  and  practically  to  acquit  in  the 
event  stated  It  is  impossible  to  believe  that  the  jury  could 
receive  the  impression  from  the  charge  that  they  might  con- 
vict, even  though  they  did  not  believe  the  testimony  brought 
the  case  within  the  rules  of  circumstantial  evidence. 

The  remaining  exception  charges  error  in  refusing-  the 

motion  for  a  new  trial  made  on  the  ground  that  R.  L.  Ehino- 

vant,  one  of  the  jurors  in  the  last  trial,  was  also  a  juror  in 

the  former  trial.     The  affidavit  of  defendant   sub- 

4  mitted  on  the  motion  was  to  the  effect  that  defendant 
previous  to  and  during  the  last  trial  did  not  know 

that  Mr.  Dunovant  sat  on  the  former  trial  and  that  the 
knowledge  did  not  come  to  him  until  after  the  verdict,  and 
that  he  would  have  objected  had  he  known  it.  It  was 
further  stated  that  when  Mr.  Dunovant  was  empanelled  on 
the  jury  on  the  last  trial  he  did  not  remember  until  after  the 
verdict  that  he  was  one  of  the  jurors  who  convicted  the  de- 
fendant on  the  former  trial.  It  is  contended  that  the  refusal 
of  the  motion  was  in  violation  of  article  I.,  sec.  18,  of  the 
Constitution,  which  provides  that  in  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  of  a  speedy  trial  by  an  im- 
partial jury.  This  exception  cannot  be  sustained.  Section 
2946,  Civil  Code,  provides  that  all  objections  to  jurors  must 
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be  made  before  the  jury  is  empanelled  or  charged  with  the 
trial. 

It  is  true  that  in  the  case  of  Garrett  v.  Weinberg,  54  S.  C, 
127,  35  S.  E.,  390,  this  Court  held  that  a  new  trial  should 
be  granted  if  a  disqualified  juror  sat  on  the  case,  if  neither  the 
party  nor  his  counsel  knew  of  the  disqualification  until  after 
the  verdict ;  but  in  the  subsequent  cases  of  State  v.  Robert- 
son, 54  S.  C,  152,  31  S.  E.,  868,  and  Mew  v.  Railway  Co., 
55  S.  C,  95,  32  S.  E.,  828,  the  Court  states  the  rule  that 
where  the  disqualification  relied  on  might  have  been  dis- 
covered by  the  exercise  of  ordinary  care,  it  affords  no  excuse 
for  failing  to  make  the  objection  in  due  season,  since  a  party 
should  not  be  permitted  to  take  advantage  of  his  own  negli- 
gence. In  State  v.  Robertson,  supra,  the  Court  sustained  a 
refusal  of  the  motion  for  a  new  trial  based  upon  the  ground 
that  one  of  the  jurors  who  last  tried  the  defendant  therein  sat 
upon  the  jury  in  the  same  case  at  the  preceding  term  which 
resulted  in  a  mistrial ;  and  in  the  case  of  Meto  v.  Railway, 
supra,  this  Court  refused  to  suspend  appeal  to  allovN  motion 
for  a  new  trial  on  Circuit  on  the  ground  that  one  of  the 
jurors  was  not  a  qualified  elector  for  want  of  registration 
and,  therefore,  not  a  legal  juror. 

In  the  present  case,  the  fact  that  a  juror  sat  on  the  former 
trial  and  so  had  formed  and  expressed  an  opinion  as  to 
defendant's  guilt,  was  a  fact  of  which  defendant  and  his 
counsel,  of  course,  once  had  full  knowledge;  and  conceding 
that  they  had  forgotten  the  fact  on  the  last  trial,  it  was  one 
spread  upon  the  record  of  the  trial  of  the  case  and  falls  within 
the  rule  stated  in  the  Robertson  case  and  in  the  Mew  case. 
This  is  so  conclusive  that  it  is  unnecessary  to  mention  the 
fact  that  the  juror  Dunovant  had  also  forgotten  that  he  had 
served  upon  the  former  jury  until  after  the  verdict,  and  so 
could  not  have  been  influenced'  by  such  fact. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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EX  PARTE  PARKER. 

Witness — Contempt — LEoiSLATuaE — Evidence. — A  committee  appointed 
under  concurrent  resaolution  of  the  Legislature  and  authorized  by  it 
and  by  subsequent  act  to  investigate  the  affairs  of  the  State  Dis- 
pensary, to  send  for  persons  and  papers  and  to  require  answer  to 
any  question  the  committee  deems  relevant  to  such  investigation,  has 
power  to  commit  a  witness  for  contempt  for  refusal  to  answer 
whether  a  party  who  had  had  dealings  with  the  State  Dispensary 
had  said  to  him  in  fact  or  in  effect  that  he  had  given  rebates  or 
graft  or  money  in  some  improper  way,  or  had  improperly  influenced 
the  Board  of  Directors  in  the  purchase  of  liquors.  Such  evidence  is 
not  hearsay  as  to  the  dealer  with  the  Dispensary  and  cannot  be  with- 
held because  it  would  violate  the  implied  confidence  of  a  private 
conversation. 

Application  for  writ  of  habeas  corpus  by  Lewis  W.  Paricer 
in  original  jurisdiction  of  this  Court. 

Mr.  H.  /.  Hayfvesworth,  for  petitioner.  Messrs.  Frasier 
and  Gaston,  for  committee. 

June  30,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Woods.  A  committee  appointed  by  the  Gen- 
eral Assembly  to  investigate  the  Dispensary  asked  Lewis 
W.  Parker,  a  witness  testifying  before  it,  a  question  which 
he  refused  to  answer,  whereupon  the  committee  held  him  to 
be  in  contempt,  and  ordered  its  marshal  to  hold"  him  in  cus- 
tody until  he  would  answer.  The  witness  Parker  then 
sought  by  habeas  corpus  proceedings  to  be  released  by  this 
Court  from  the  custody  of  the  marshal  of  the  committee. 
Upon  the  hearing  of  the  return  an  order  was  made  adjudging 
the  confinement  of  the  petitioner  to  be  lawful  and  remanding 
him  to  the  custody  of  the  marshal.  We  propose  now  to  give 
the  reasons  for  the  Court's  conclusion  that  the  committee  did 
not  transcend  its  powers  in  ordering  the  arrest. 

It  is  necessary  to  understand  first  the  object  for  which  the 
committee  was  appointed  and  the  extent  of  the  authority 


Digitized  by  VjOOQIC 


Ex  Parte  Parker.  467 


Rep.]  AprU  Term,  1906. 


conferred  upon  it.  The  Senate  and  House  of  Representa- 
tives on  January  31st,  1905,  passed  a  concurrent  resolution 
providing  for  the  appointment  of  three  Senators  and  four 
members  of  the  House  "to  investigate  the  affairs  of  the 
State  Dispensary."  The  second  section  of  the  resolution  is 
important  and  is,  therefore,  set  out  in  full :  "That  said  com- 
mittee be,  and  is  hereby,  empowered  to  send  for  papers  and 
persons,  to  swear  witnesses,  to  require  the  attendance  of  any 
parties  whose  presence  shall  be  deemed  necessary,  to  appoint 
an  expert  accountant  and  stenographer,  and  to  investigate 
all  transactions  concerning  said  Dispensary  and  its  manage- 
ment, and-  to  take  testimony  either  within  or  without  the 
State,  and  ^all  have  access  at  all  times  during  their  service 
to  all  the  books  and  vouchers  and  'other  papers  of  said  insti- 
tution, especially  in  investigating  the  following  facts: 

"(a)  Whether  or  not  it  is  a  fact  that  houses  represented 
by  agents  who  are  near  relatives  of  the  members  of  the  Board 
of  Directors,  receive  large  orders  at  each  purchase. 

"(b)  Is  it  a  fact  that  members  of  the  Board  of  Directors 
are,  or  have  been,  agents  for  certain  wholesale  houses  from 
which  large  purchases  are  made  ? 

"(c)  Is  it  a  fact  that  parties  to  whom  large  orders  are 
given  are  not  wholesale  dealers  but  brokers,  and  that  the 
orders  are  filled  by  third  persons,  thus  making  the  State  pay 
the  commissions  of  the  middleman? 

"(d)  Was  it  necessary  to  purchase  the  large  quantity  of 
liquors  ordered  in  December,  1904,  to  fill  demands,  and 
especially  the  new  and  fancy  goods  purchased  which  is  un- 
known to  the  trade  ? 

"(e)  Are  the  extraordinary  heavy  purchases  made  nec- 
essary to  the  best  interest  of  the  Dispensary  system  ? 

"(f)  What  is  the  financial  standing  of  the  business,  and  is 
it  run  on  the  best  principles  for  the  interest  of  the  law  as 
originally  passed  and  amended  ? 

"(g)  Is  it  a  fact  that  the  State,  through  the  Dispensaries, 
is  violating  the  Constitution  of  1895,  in  that  it  is  selling 
whiskey  in  less  quantities  than  one-half  of  one  pint? 
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**(h)  Is  it  a  fact  that  the  State  is  selling  5's  in  case  gcxxis 
to  its  customers  and  charging  them  for  one  quart  ? 

"(i)  Is  it  a  fact  that  certain  agents  are  traveling  over  the 
State  and  offering  special  inducements  to  County  Dispensers 
to  'push'  certain  brands  of  liquors,  and  if  so,  is  it  a  fact 
known  to  the  members  of  the  State  Board  of  Directors? 

"(j)  Is  it  a  fact  that  certain  requirements  of  the  law  are 
dispensed  with  by  the  County  Dispensers  by  order  of,  or  by 
the  consent  of,  the  members  of  the  State  Board  of  Directors? 

"(k)  Has  the  whiskey  which  has  been  recently  purchased 
been  ordered  out  from  the  dealer,  or  is  it  held  in  reserve  for 
future  delivery  ? 

"(1)  What  is  the  indebtedness  of  the  Dispensary  for 
liquors  which  have  been  bought  but  not  delivered? 

"(m)  And  any  and  all  other  matters  relating  to  the  man- 
agement of  the  State  Dispensary,  and  of  any  official  or  per- 
son in  relation  thereto. 

"(n)  Is  it,  or  not,  a  fact  that  excessive  freights  have  been 
paid  to  railroads  for  transporting  liquors  into  the  State, 
when  said  liquors  could  have  been  shipped  into  the  State  by 
water  at  less  cost  to  the  State? 

"(nn)  Whether  there  is  any  warrant  of  law  or  authority 
for  the  establishment  and  conduct  of  what  is  commonly 
known  as  'Beer  Dispensaries,'  as  they  are  now  and  have  been 
conducted?'* 

After  the  committee  had  been  appointed  and  entered  upon 
the  investigation,  the  General  Assembly,  on  January  26, 
1906,  enacted  a  statute  intended  to  enlarge  its  powers,  and  to 
remove  any  doubt  as  to  its  right  to  exercise  the  powers 
which  the  concurrent  resolution  had  purported  to  confer. 
Only  the  preamble  and  the  first  and  second  sections  of  the 
statute  are  relevant  to  this  inquiry :  "Whereas,  a  Committee 
has  been  appointed  to  investigate  the  State  Dispensary  under 
the  Concurrent  Resolution  of  the  General  Assembly,  dated 
the  31st  day  of  January,  1905 ;  and  whereas,  in  the  progress 
of  the  work  of  the  said  Committee,  some  doubt  has  arisen  as 
to  the  power  of  the  said  Committee  in  the  discharge  of  their 
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duties ;  and  it  being  provided  in  section  5  of  said  Concurrent 
Resolution  that  the  said  Committee  should  apply  to  ihe  Gen- 
eral Assembly  for  such  other  power  and  authority  as  tlie  cir- 
cumstances arising  during  this  investigation  may  seem  to 
require;  therefore, 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  South  Carolina,  That  the  Committee  heretofore 
appointed  under  the  terms  of  the  Concurrent  Resolution, 
dated  the  81st  day  of  January,  1906,  or  any  other  Com- 
mittee or  Committees  that  may  be  appointed,  are  hereby 
authorized  and  empowered  to  elect  a  marshal,  who,  upon 
being  sworn,  shall  be  and  become  a  peace  officer  of  the  State 
and  invested  with  all  the  power  of  sheriffs  and  constables  in 
the  service  of  any  and  all  process  issued  by  the  Committtee 
aforesaid,  and  with  the  power  to  arrest  and  imprison  upon 
the  order  of  the  said  Committee  any  and  all  persons  who 
shall  fail  and  refuse  to  obey  any  legal  order  of  the  said  Com- 
mittee, or  who  shall  be  guilty  of  any  disorderly  conduct  in 
the  presence  of  said  Committee  during  any  session  thereof, 
or  who  shall  be  guilty  of  any  contempt  of  said  Committee. 

"Sec.  2.  The  said  Committee  be,  and  are  hereby,  author- 
ized and  empowered  to  call  before  them  by  summons  or 
notice,  in  such  form  as  the  Committee  may  adopt,  and  to  be 
served  by  the  Marshal  of  said  Committee,  or  such  other 
officer  of  the  State  as  may  be  by  the  Committtee  required, 
such  person  or  persons  as  the  Committee  deem  proper,  and 
to  require  such  person  or  persons  to  answer,  upon  oath,  any 
and  all  questions  that  the  Committee  may  deem  relevant 
and  may  propound  to  him  or  them ;  and  upon  the  failure  or 
refusal  of  such  person  or  persons  to  obey  such  summons  or 
notice,  or  to  answer  such  questions  or  questions,  such  person 
or  persons  shall  be  deemed  to  be  in  contempt  of  the  authority 
of  said  Committee,  and  may  be  imprisoned  upon  the  order 
of  the  said  Committee  in  the  common  jail,  to  be  there  held 
until  he  or  they  shall  comply  with  the  order  of  the  said  Com- 
mittee :  Provided,  That  no  testimony  given  by  said  witnesses 
shall  be  used  against  them  in  a  criminal  prosecution." 
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Under  the  authority  thus  conferred,  Lewis  W.  Parker  was 
summoned  by  the  committee  of  investigation  and  sworn  as  a 
witness.  After  testifying  to  the  fact  that  he  had  conversed 
with  a  person  who  told  the  witness  he  had  dealt  with  the 
Dispensary,  the  witness  refused  to  answer  this  question: 
"Mr.  Parker,  w^asn't  this  statement  that  this  party  made  to 
you  to  the  effect  or  of  the  nature  that  he  had  given  rebates 
or  graft  or  money  in  some  improper  way  or  had  improperly 
influenced  this  Board  of  Directors  to  give  him  business?" 
The  witness  earnestly  contended  before  the  committee,  and 
in  this  Court  in  the  habeas  corpus  proceedings,  that  he 
should  be  excused  from  answering,  (1)  because  he  could 
not  be  required  to  violate  the  implied  confidence  of  a  private 
conversation,  and  (2)  because  the  evidence  sought  to  be 
adduced  was  hearsay  apd,  therefore,  not  admissible.  Clearly 
neither  of  these  reasons  is  sufficient. 

The  power  of  the  General  Assembly  to  obtain  information 
on  any  subject  upon  which  it  has  power  to  l^slate,  with  a 
view  to  its  enlightenment  and  guidance,  is  so  obviously  essen- 
tial to  the  performance  of  legislative  functions  that  it  has 
always  been  exercised  without  question.  After  the  decision 
of  the  Supreme  Court  of  the  United  States  in  the  case  of 
Kilbmirn  v.  Thompson,  103  U.  S.,  188,  some  doubt  seems  to 
have  arisen  as  to  the  right  of  the  Congress  or  even  of  a  State 
Legislature  in  seeking  such  information  to  imprison  contu- 
macious witnesses.  In  that  case,  it  is  true,  the  right  of  a 
committee  of  the  House  of  Representatives  to  imprison  a 
witness  for  refusing  to  answer  was  denied,  but  the  case  pre- 
sented peculiar  features.  The  committee  was  not  appointed 
and  was  not  conducting  its  investigation  under  a  statute  or 
resolution  of  the  Congress  but  of  only  one  branch  of  the 
legislative  department,  which  undertook  to  confer  upon  it  the 
power  to  send  for  persons  and  papers.  The  investigation 
related  to  a  particular  claim  of  the  Federal  Government,  the 
status  of  which,  having  been  already  fixed  by  a  settlement, 
could  not  have  been  altered  by  legislation.  And  in  the  view 
of  the  Court  the  question  propounded  to  the  witness  involved 
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merely  an  inquiry  into  the  private  affairs  of  the  citizen  in  a 
matter  outside  of  the  domain  of  the  legislative  department 
and  within  the  jurisdiction  of  the  judicial  department;  the 
Court  holding  in  Ais  connection  that  the  judicial  power 
residing  in  the  British  House  of  Commons  was  not  con- 
ferred cm  the  Congress  by  the  Constitution,  and  hence  prece- 
dents from  the  English  Courts  sustaining  the  power  of  a 
committee  of  the  House  of  Commons  to  punish  for  contempt 
were  not  applicable. 

Distinguishing  the  case  of  Kilbourn  v.  Thompson,  in  some 
of  the  features  above  mentioned,  the  Supreme  Court  of  the 
United  States  subsequently  held  that  a  committee  of  the 
Senate  had  the  right  under  a  resolution  of  that  body  to  re- 
quire a  broker  to  answer  whether  any  Senator  had  employed 
the  firm  of  which  he  was  a  member  to  buy  or  sell  shares  of 
stock  the  price  of  which  might  be  affected  by  the  Senate's 
action.  The  investigation  having  been  instituted  to  inquire 
into  charges  made  in  newspapers  of  bribery  of  Senators,  the 
Court  held  the  subject  matter  of  the  inquiry  was  within  the 
range  of  the  constitutional  powers  of  the  Senate.  Re  Chap- 
man, 166  U.  S.,  661. 

The  case  now  under  consideration  is  much  stronger  than 
the  Chapman  case.     In  the  first  place,  it  is  to  be  observeiw 
the  Congress  possesses  no  powers  of  legislation  except  those  '^ 
conferred  by  the  Constitution  of  the  United  States,  while 
the  General  Assembly  is  invested  with  all  the  legislative 
power  of  the  State  except  that  denied  by  the  Constitution. 
The  Dispensary  is  a  public  institution,  created  by  the  Gen- 
earl  Assembly,  through  which  it  undertakes  to  control  and 
conduct  the  sale  of  liquor  in  the  entire  State.     The  principal 
officers  of  the  Dispensary  are  elected  by  the  General  Assem-  j 
bly  and  directions  for  its  management  are  laid  down  with^ 
particularity  in  the  statutes.     The  business  is  so  enormous 
and  the  problems  it  presents  are  so  novel  and  difficult  and 
vital  to  the  pmblic  welfare  that  not  only  the  fullest  and 
widest  information  as  to  the  practical  operations  of  statutes 
enacted  for  its  control,  and  as  to  the  competency  and  honesty 
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of  its  officers,  is  essential  to  wise  legislative  action,  but  it  is 
also  important  that  the  General  Assembly  should  be  advised 
as  to  the  methods  used  or  attempted  by  those  who  deal  with 
the  Dispensary  by  the  sale  of  liquor  or  otherwise.  Offering 
a  bribe  to  a  public  officer  is  a  criminal  offense  under  the 
laws  of  the  State;  and  it  is  difficult  to  see  any  support  for 
the  position  that  a  statement  of  one  engaged  in  selling*  or 
seeking  to  sell  to  the  Dispensary  to  the  effect  that  he  had 
given  or  even  offered  bribes  to  its  Board  of  Directors  would 
be  beyond  the  legitimate  scope  of  legislative  inquiry.  It 
concerns  the  General  Assembly  to  know  of  the  dishonest 
dealings,  if  they  exist,  of  those  who  sell  to  the  Dispensary 
almost  as  much  as  to  know  of  such  dealings  by  those  who 
buy  for  it.  In  this  view  the  answer  to  the  question  here 
asked  could  not  be  objectionable  as  hearsay,  even  applying 
the  rules  of  evidence  obtaining  in  strictly  judicial  tribunals. 
But  aside  from  this,  rules  of  evidence  are  subject  to  legis- 
lative control  unless  the  changes  go  to  the  extent  of  the 
practical  denial  of  a  constitutional  right.  Here  the  statute 
is  very  broad.  It  does  not  relate  to  the  trial  of  a  cause  in- 
volving the  life,  liberty  or  property  of  an  individual,  but 
provides  for  legislative  investigation  of  a  great  public  enter- 
prise, and  it  requires  answer  to  any  question  the  committee 
deems  relevant  to  such  investigation.  This  discretion  of  the 
committee  was,  of  course,  subject  to  the  limitation  that  a 
witness  could  not  be  compelled  to  answer  questions  when 
such  compulsion  would  be  in  derogation  of  a  constitutional 
right;  and  it  may  be  that  a  reasonable  construction  of  the 
statute  is  that  the  committee's  discretion  was  intended  to  be 
subject  also  to  the  rules  of  evidence  as  to  the  exclusion  of 
privileged  communications^  and  of  evidence  as  to  facts  affect- 
ing the  witness  personally,  falling  under  his  ordinary  privi- 
lege, but  upon  this  last  point  we  express  no  opinion.  It  is 
not  pretended  that  the  witness  was  required  to  disclose  a 
privileged  communication,  or  that  any  personal  privilege  or 
constitutional  right  of  the  witness  himself  was  involved  in 
requiring  an  answer  to  the  question  asked.     As  to  the  posi- 
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tion  that  the  witness  should  not  have  been  required  to  repeat 
a  private  conversation,  it  is  hardly  necessary  to  say  that  the 
law  cannot  take  account  of  purely  sentimental  considerations 
as  against  the  public  interests  or  substantial  rights.  We 
conclude  there  is  no  ground  for  the  interference  of  the  Court 
in  behalf  of  the  witness. 

The  conclusions  r^ched  as  to  the  power  of  legislative 
committees  are  sustained  by  the  following  authorities :  An- 
derson V.  Dunn,  6  Wheaton,  204;  Re  Chafnnan,  166  U.  S., 
661;  Bumham  v.  Morrissey,  14  Gray,  226  (74  Am.  Dec., 
676)  ;  Keeler  v.  McDonald,  2  N.  E.,  615  (N.  Y.)  ;  People 
v.  Sharp,  1  Am.  St.  Rep.,  851  (N.  Y.)  ;  Re  Gunn,  19  L.  R. 
A.,  519  (Kansas). 

Mr.  Justice  Gary  did  not  sit  in  this  cause. 


SIGWALD  V.  CITY   BANK. 

AccouKTiNo — PuBAOiKos — Baxks. — In  action  by  a  stockholder  against 
tlie  president  and  directors  of  a  banlc  for  negligence  in  conducting 
the  affairs  of  the  bank,  it  is  not  necessary  to  allege  what  loss  was 
occasioned  by  a  special  act  of  negligence  of  a  particular  officer,  or 
who  was  on  the  managing  board  at  the  time  of  a  special  loss,  or 
to  allege  all  the  losses  complained  of,  as  the  object  of  the  account- 
ing is  to  ascertain  what  act  each  officer  is  chargeable  with  and  the 
proportion  in  which  each  is  liable. 

Before  Prince,  J.,  Anderson,  September,  1905.  Re- 
versed. 

Action  by  Lucy  M.  Sigwald  against  the  City  Bank,  its 
president,  receiver  and  board  of  directors.  From  order  re- 
quiring plaintiff  to  amend  her  complaint,  she  appeals. 

Messrs.  Caldwell  &  Giles,  for  appellant,  cite:  44  S.  C,  97 ; 
Morse  on  Bank,  97 ;  Cook  on  Corp.,  sec.  648 ;  Pom.  Eq.  Jur., 
sec.  1095;  7  Rich.  Eq.,  230;  1  Abb.  Pr.,  39;  44  N.  Y.  App. 
D.,  323;  21  P.  &  P.,  241. 
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Messrs,  Sheppards,  Grier  &  Park,  and  EUis  G.  Graydoft, 
contra,  cite:  Code,  181;  12  S.  C,  1;  Pomeroy,  sea  519;  93 
U.  S.,  233;  92  U.  S.,  161;  20  Wall.,  520;  113  U.  S.,  302; 
85  Fed.  R.,  825;  25  S.  C,  355;  39  S.  C,  51;  44  S.  C,  46, 
64 ;  44  S.  C,  460;  67  S.  C,  83 ;  Ency.  P.  &  P.,  249,  250. 

July  4,  1906.     The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Gary.  This  is  an  appeal  from  an  order 
requiring  the  plaintiff  to  make  her  complaint  definite  and 
certain.  That  portion  of  the  order  which  is  necessary  to 
understand  the  questions  involved  is  as  follows:  "I  am  clearly 
of  the  opinion  that  the  complaint  'is  so  indefinite  and  uncer- 
tain' that  the  precise  nature  of  the  charge  is  not  apparent, 
and  that  the  Court  should  require  the  pleadings  to  be  made 
more  definite  and  certain  by  amendment.  No  one  should  be 
brought  into  Court  without  being  fully  advised  concerning 
the  charges  made  against  him,  and  this,  whether  it  be  in  a 
Court  of  law  or  in  a  Court  of  equity.  If  it  is  claimed  that 
on  account  of  negligence  certain  losses  have  been  sustained, 
then  certainly  the  party  charged  has  a  right  to  require  a  state- 
ment of  the  facts  upon  which  such  charge  of  n^ligence  is 
predicated.  A  general  allegation  of  negligence  will  not  do, 
because  a  defendant  is  not  advised  what  he  may  be  required 
to  meet  in  the  proof  and  cannot  possibly  frame  an  intelligent 
answer.  This  is  not  an  open  question  in  this  State,  and  both 
on  reason  and  authority  the  Courts  always  require  a  com- 
plaint, which  deals  in  mere  generalities,  to  specify  the  par- 
ticular acts  of  negligence  intended  to  be  relied  on. 

"This  complaint  charges  that  every  director  named  as 
defendant  from  the  beginning  to  the  last  are  jointly  and 
severaly  liable  and  demands  judgment  against  them  all. 
Now  it  appears  from  the  complaint  that  all  of  them  were  not 
directors  from  the  beginning  and  that  different  persons,  at 
different  times,  have  composed  the  board  of  directors,  some 
of  whom  are  before  the  Court  and  some  of  whom  are  not. 
It  cannot  be  contended  that  a  director  is  liable  for  losses 
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which  cxrcurred  before  he  had  any  connection  whatever  with 
the  corporation  or  before  he  was  a  member  of  the  managing 
board.  The  liability  of  these  defendants  is  not  one  and  the 
same.  It  appears  upon  the  face  of  the  complaint  that  some 
of  the  alleged  acts  of  negligence,  in  the  very  nature  of  the 
case,  must  have  been  committed  by  some  of  the  defendants 
at  a  time  when  others  were  not  members  of  the  board  of 
directors.  The  alleged  liability  is  not  for  a  definite  and 
fixed  sum.  The  basis  of  their  allied  liability  is  negligent 
discharge  of  official  duty  and  some  did  not  hold  c^ce  from 
the  organization,  and  certainly  are  not  and  cannot  be  equally 
liable  or  equally  guilty  with  others  who  were  directors  from 
the  beginning.  It  seems  to  me  on  all  fours  with  Buist  v. 
Melchers,  44  S.  C,  46,  21  S.  E.,  449.  It  is,  therefore,  or- 
dered and  adjudged : 

''That  the  plaintiff  herein  be  and  hereby  is  required  to 
make  her  complaint  more  definite  and  certain  in  the  follow- 
ing particulars,  to  wit: 

"1st.  By  alleging  specifically  each  act  of  negligence  or 
amission  on  account  of  which  it  is  sought  to  charge  the  • 
defendants  or  either  of  them. 

"2d.  By  alleging  specifically  what  particular  loss  or  losses, 
and  the  amount  thereof,  were  occasioned  by  each  act  of 
negligence  or  omission,  or  if  such  loss  or  losses  were  occa- 
sioned by  several  acts  of  negligence  or  omission,  combined 
and  concurring  with  each  other  as  proximate  causes,  so  state 
and  nllege. 

"3d.  By  alleging  specifically  who  were  the  officers  and 
directors  of  the  said  bank  at  the  time  of  each  particular  act 
or  acts  of  n^ligence  or  omission  by  reason  of  which  the 
particular  loss  or  losses  were  occasioned. 

"4th.  By  alleging  specifically  who  i^  and  was  responsible 
for  each  particular  loss  or  losses  and  the  amount  thereof." 

The  exceptions  assign  error  in  the  four  particulars  in 
which  his  Honor,  the  Circuit  Judge,  ordered  the  complaint 
to  be  amended. 
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In  the  case  of  Buist  v.  Melchers,  44  S.  C,  46,  21  S.  E., 
449,  there  was  not  a  motion  to  make  the  complaint  definite 
and  certain,  but  there  was  a  demurrer  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  in  that  its  allegations  were  indefinite. 
This  Court  ruled  that  such  defects  did  not  render  the  com- 
plaint subject  to  a  demurrer  but  that  the  remedy  in  such 
cases  was  by  motion  to  make  it  definite.  The  Court,  how- 
ever, did  not  determine  that  the  complaint  in  that  case  was 
subject  to  amendment  upon  a  motion  to  make  definite  and 
certain  in  the  particulars  urged  upon  the  demurrer,  as  that 
question  was  not  before  die  Court.  We  do  not,  therefore, 
regard  that  case  as  conclusive  of  the  question  under  con- 
sideration. 

In  Encyc.  of  PI.  and  Pr.,  97  and  98,  it  is  said:  "It  is 
necessary  in  order  to  obtain  the  equitable  remedy  of  account- 
ing that  a  plain  case  be  made  in  the  bill  or  complaint.  But 
the  Courts  are  liberal  in  their  construction  of  pleadings  for 
an  accounting,  and  the  bill  or  complaint  will  be  upheld  if  the 
allegations  substantially  make  out  a  case." 

"A  bill  for  an  account  must  show  by  specific  allegations 
that  there  was  a  fiduciary  relation  between  the  parties  or  that 
the  account  is  so  complicated  that  it  cannot  conveniendy  be 
taken  in  an  action  at  law.  But  no  allegation  beyond  those 
which  establish  the  fiduciary  relation  or  the  complicated  state 
of  the  account  is  necessary." 

In  a  note  on  page  97  we  find  the  following:  "The  mere 
fact  that  items  are  not  specified  does  not  preclude  the  allow- 
ance of  them  in  the  settlement  of  the  account." 

In  1  Cyc,  436-7,  the  rule  is  thus  clearly  and  succinctly 
stated :  "The  bill  must  state  the  facts  upon  which  complain- 
ant is  entitled  to  call  upon  defendants  to  render  an  account, 
and  which  make  defendants  liable  to  do  so.  But  it  is  suffi- 
cient to  show  the  relation  of  the  parties  which  entitles  com- 
plainant to  the  relief  and  a  general  statement  of  the  matters 
pertaining  to  which  the  account  is  sought  will  be  sufficient. 
The  items  of  the  account  need  not  be  stated,  and  where  the 
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issues  involve  a  general  accounting  the  evidence  need  not  be 
confined  to  the  claims  set  up  by  either  party."  See  Deve- 
reaux  v.  McCrady,  46  S.  C,  138,  24  S.  E.,  77. 

When,  as  in  this  case,  there  are  numerous  quasi-trustees, 
and  the  accounts  are  complex,  it  is  difficult  to  ascertain  until 
the  accounting  the  particular  acts  for  which  each  of  the 
defendants  is  accountable  or  the  proportions  in  which  they 
are  liable.  The  object  of  the  accounting  is  to  determine 
these  facts,  and  the  law  does  not  require  that  they  should  be 
alleged  in  the  complaint  with  particularity,  as  this  would 
frequently  be, impossible,  and  would  tend  to  dispense  with 
the  necessity  for  a  resort  to  the  equitable  powers  of  the 
Court. 

It  is  the  judgment  of  this  Court,  that  the  order  of  the 
Circuit  Court  be  reversed. 


STATE  V.  HENDERSON. 

1.  EvnnsKCE — Appeal — Ducsstiox. — A  CoKFEflnoK  should  not  be  ex- 
cluded merely  because  made  to  an  officer  having  the  prisoner  under 
arrest.  The  conclusion  of  the  Circuit  Judge  as  to  whether  a  con- 
fession was  free  from  threat  or  inducement  will  not  be  disturbed 
except  for  abuse  of  judicial  discretion. 

9.  Mauce  is  presumed  where  it  appears  that  one  intenUonally  killed 
another,  and  no  other  fact  in  reference  to  the  killing  is  known. 

Before  Klugh,  J.,  Sumter,  April,  1905.     Affirmed. 

Indictment  against  John  Henderson  for  murder.  From 
sentence,  defendant  appeals. 

Messrs.  Geo,  D.  Levy  and  H,  D.  Moise,  for  appellant, 
cite:  As  to  admission  of  confessions:  6  Ency.,  2  ed.,  530-1; 
14  S.  C,  628;  36  S.  C,  524;  5  Cyc,  471.    Malice  is  pre- 
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sumed  only  zvhere  killing  is  shown  to  have  been  without 
cause  or  excuse:  72  S.  C,  194;  68  S.  C,  304. 

Solicitor  John  S.  Wilson,  contra  (oral  argument). 

July  4,  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  On  the  night  of  December  17th, 
1904,  Mary  Henderson  was  found  lying  on  the  street  in  the 
city  cf  Sumter,  bleeding  profusely  from  cuts  and  stabs  in- 
flicted by  a  knife  or  other  sharp  instrument.  She  was  taken 
to  the  hospital  of  Dr.  Mood  and  thence  to  hei'  home,  where 
she  soon  afterward  died  from  her  woomds.  Her  husband, 
the  defendant  John  Henderson,  was  convicted  of  her  murder 
and  sentenced  to  death.  By  the  appeal  to  this  Court  error 
is  charged  in  the  admission  of  evidence  as  to  confessions 
alleged  to  have  been  made  by  the  defendant,  and  in  the 
Court's  instructions  to  the  jury. 

The  defendant  was  arrested  at  night  by  two  policemen, 

McKagen  and  Barwick,  at  Wisacky,  some  distance  from 

Sumter.     McKagen  testified  that  defendant  asked  him  v\4iile 

dressing  to  go  with  the  officers,  "How  long  do  you  reckon 

they  will  give  me  for  this — ^five  years  ?"  and  that  he 

1  answered,  "I  don't  know — ^they  may  not  give  you 
anything.'*  McKagen  was  then  allowed  to  testify 
further,  over  objection,  that  after  he  and  Barwick  had  started 
to  Sumter  with  the  defendant,  who  was  hand-cuffed,  he 
asked  him,  "What  did  you  cut  that  woman  for?"  to  which 
the  defendant  answered,  "I  was  drinking  a  little. and- didn't 
mean  to  cut  her  as  bad  as  I  did."  The  law  is  well  settled 
against  the  contention  of  the  defendant's  counsel  that  a  con- 
fession should  be  excluded  as  not  voluntary  merely  because 
made  to  an  officer  having  the  custody  of  the  prisoner.  5*/^^^ 
V.  Branham,  13  S.  C,  Z^%\Staie  v.  Dodson,  14  S.  C,  628. 
In  deciding  the  question  of  fact  whether  such  a  confession 
is  free  from  threat  or  inducement,  the  conduct  of  the  officer 
will  be  rigidly  scrutinized,  but  the  conclusion  of  the  Circuit 
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Judge  on  that  issue  of  fact  cannot  be  reviewed  by  tliis  Court 
unless  so  manifestly  erroneous  as  to  show  an  abuse  of  judi- 
cial discretion.  Here  the  officers  not  only  made  no  threats 
and  used  no  force,  but  treated  the  prisoner  with  commenda- 
ble consideration.  Officer  McKagen's  answer  to  the  defend- 
ant's inquiry  as  to  th-e  probable  degree  of  his  punishment 
cannot  be  regarded  an  inducement  to  confess.  He  merely 
told  the  defendant  that  he  did  not  know  whether  he  would 
be  punished  at  all,  and  this  was  quite  a  judicious  and  fair 
answe;-,  for,  of  course,  he  could  not  know  whether  defendant 
would  be  convicted  until  he  had  been  tried. 

The  defendant  next  alleges  error  in  the  instruction  to  the 
jury  contained  in  the  first  sentence  of  the  following  quota- 
tion from  the  charge:  "The  law  implies  malice,  or  presumes 
that  a  person  was  actuated  by  malice,  where  it  appears  that 
he  intentionally  killed  another  person,  and  no  other 

2  fact  in  reference  to  the  transaction  is  known.  But  if 
the  facts  attending  the  killing,  the  facts  under  which 
the  killing  was  done,  are  known  and  are  developed  before 
the  jury,  then  the  implication  of  malice  disappears."  The 
position  taken  by  defendant's  counsel  that  malice  is  to  be 
presumed  from  an  intentional  killing  only  when  such  killing 
is  shown  to  have  been  without  just  cause  or  excuse,  has  no 
support.  State  v.  McDcmiel,  68  S.  C,  304,  47  S.  E.,  384; 
St<!te  V.  Rochester,  72  S.  C,  194. 

The  absence  from  the  case  of  any  element  of  accident  is 
too  clear  for  discussion,  and  there  was,  therefore,  no  error 
in  the  omission  to  charge  the  law  of  accidental  homicide. 

The  Circuit  Judge  explicitly  charged  the  jury:  "And  if 
the  evidence  in  the  case  fails  to  satisfy  you  beyond  a  reason- 
able doubt  that  it  is  either  a  case  of  murder  or  manslaughter, 
then  you  cannot  find  the  defendant  guilty  of  any  crime,  but 
will  find  a  verdict  of  not  guilty."  There  is,  therefore,  not 
the  slightest  foundation  for  the  exception  that  there  was  a 
failure  to  charge  that  on  the  whole  case  the  State  was  bound 
to  prove  the  guilt  of  defendant  beyond  a  reasonable  doubt. 
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It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed,  and  the  cause  remanded  to  that 
Court  in  order  that  a  new  day  may  be  assigned  for  the 
execution  of  the  sentence  heretofore  imposed 


CAIN  V.  DALY. 


1.  Ikjukctiok. — Criminal  Pbosecutioks  may  be  enjoined  where  they 
are  prosecuted  under  a  statute  clearly  void*  and  where  irreparable 
injury  to  property  rights  may  result  from  its  enforcement.  That  the 
enforcement  of  a  valid  law  would  materially  injure  plaintiff's  busi- 
ness or  property,  affords  no  reason  for  equitable  interference. 

2.  Sec.  501,  Crimikal  Code,  is  not  repealed  by  non-user  or  by  implica- 
tion. 

3.  Ikjukctiok. — ^That  a  criminal  statute  is  not  enforced  against  some 
violaters,  is  no  ground  for  restraining  a  prosecution  under  a  valid 
law. 

4.  Sec  501,  Ceimikal  Cods,  embraces  machines  automatically  vend- 
ing mercantile  wares  on  Sunday. 

5.  LiCEKSE — SuKDAT. — A  dty  license  for  conducting  a  business  does 
not  relieve  holder  of  obeying  Sunday  laws. 

Complaint  for  injunction  in  original  jurisdiction  by  B.  D. 
Cain  against  Owen  Daly,  J.  P.  Broom,  Jas.  W.  Dunning, 
T.  H.  Gibbes,  J.  M.  Graham,  Henry  T.  Thompson,  E.  H. 
Cain,  E.  A.  Allworden,  Chas.  C.  Stanley,  Robert  Moorman 
and  B.  P.  McMaster. 

Mr.  F.  G.  Tompkins,  for  plaintiff  (oral  argument). 

Mr,  Allen  /.  Greeti,  for  defendants  (oral  argument). 

July  9,  1906.     The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  This  is  a  complaint  in  the  original 
jurisdiction  of  this  Court  for  an  injunction  to  restrain  the 
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prosecution  of  plaintiff  for  violation  of  sec.  501  of  the  Crim- 
inal Code,  which  declares  that  "no  person  or  persons  what- 
soever shall  publicly  cry,  show  forth  or  expose  to  sale,  any 
wares,  merchandise,  fruit,  herbs,  goods  or  chattels  whatso- 
ever, upon  the  Lord's  Day,  or  any  part  thereof,  upon  pain 
that  every  person  so  offending  shall  forfeit  the  same  goods  so 
cried,  or  showed  forth  or  exposed  for  sale." 

The  defendants  are  the  chief  of  police  and  two  policemen, 
the  mayor  and  other  members  of  the  board  of  police  com- 
missioners and  the  recorder,  who  are  officers  of  the  city  of 
Columbia,  and  two  magistrates  of  the  State  located  in  said 
ci^.  The  plaintiff  is  engaged  in  the  business  of  operating, 
leasing  and  selling  the  Doremus  Vending  Machine  within 
the  States  of  South  Carolina  and  Nor^^h  Carolina,  with  head- 
quarters at  Columbia,  S.  C,  where  after  procuring  a  license 
he  installed  and  operated  a  number  of  said  machines.  The 
Doremus  Vending  Machine  is  described  as  a  small  receptacle 
for  wares  about  eighteen  inches  in  height,  six  inches  in  width 
and  six  inches  in  depth,  with  two  locks,  one  to  attach  the 
rrwchine  to  a  table  or  stand  and  another  to  open  the  drawers 
for  the  goods  and  money;  that  it  is  operated  by  placing  a 
coin  in  a  slot  and  raising  a  lever,  and  the  mechanism  is  such 
that  if  the  proper  coin  is  so  placed,  an  article  of  merchandise, 
which  can  be  plainly  seen,  will  be  ejected  therefrom.  The 
wares  in  this  case  were  chewing  gum  and  cigars.  The  vend- 
ing machines  being  oi>erated  on  Sundays,  prosecutions  were 
begun  February  27,  1906,  against  the  plaintiff  under  the  city 
ordinances,  sees.  880  and  381,  relating  to  keeping  open  a 
shop  or  store  for  the  transaction  of  business  on  the  Sabbath 
Day,  and  publicly  working  on  the  Sabbath  Day  except  in 
cases  of  emergency.  Plaintiff  was  found  guilty  by  Record- 
er's Court  and  fined,  but  on  appeal  to  the  Court  of  General 
Sessions  the  judgment  was  reversed,  March  3,  1906,  and 
plaintiff  discharged.  After  this  plaintiff  purchased  and  in- 
stalled more  of  the  machines,  and  on  April  8,  1906,  warrants 
were  issued  before  the  recorder  for  a  forfeiture  of  the  wares 
in  forty-one  of  said  machines,  under  the  statute  quoted 
31-^74 
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above.  The  cases  were  transferred  to  magistrate  Moorman, 
and  judgment  was  rendered  in  one  case  declaring  forfeiture 
of  the  goods,  and  appeal  was  taken  therefrom  to  the  Court 
of  General  Sessions,  and  pending  this  appeal  the  other  cases 
were  continued.  Thereafter  the  machines  were  installed 
again,  and  on  April  15,  1906,  warrants  were  again  issued 
and  the  goods  seized.  One  of  these  cases  was  tried  and  the 
goods  declared  forfeited,  and  the  other  cases  were  continued 
pending  appeal  to  the  Court  of  General  Sessions. 

The  complaint  alleges  on  information  and  belief  that  it  is 
the  intention  of  the  defendants  to  continue  to  take  his  goods 
whenever  they  are  found  in  said  machines  on  Sunday,  and 
to  continue  to  harass  him  with  prosecutions  and  suits  for 
forfeiture  of  the  said  goods  and  to  interfere  with  his  business 
representing  an  investment  of  several  thousand  dollars,  and 
that  if  required  to  await  the  determination  of  said  appeals 
in  the  lower  Courts,  he  will  suffer  irreparable  loss ;  that  the 
nature  of  plaintiff's  business  and  construction  of  the  ma- 
chines is  such  that  to  stop  them  on  Sunday  would  require 
him  to  take  in  all  the  machines  on  Saturday  and  place  them 
in  their  accustomed'  places  on  Monday,  thereby  losing-  the 
use  of  them  for  a  greater  part  of  each  of  these  days  and 
causing  expense  such  as  to  materially  injure  and  perhaps 
destroy  the  plaintiff's  business.  The  complaint  further  al- 
leges that  numerous  persons  and  corporations  within  the 
city  of  Columbia  openly  violate  the  sections  of  the  Code 
referring  to  the  observance  of  the  Sabbath,  and  so  far  as  the 
plaintiff  is  informed  and  believes  no  one  has  for  a  long  time 
been  arrested  or  interfered  with  in  any  way  for  the  same, 
and  the  complaint  charges  that  the  defendants,  the  police 
commissioners,  are  making  an  unjust  attack  on  his  business 
and  that  they  are  actuated  therein  by  prejudice  and  ill  feel- 
ing toward  plaintiff.  It  is  also  alleged  that  a  number  of 
machines  of  similar  design  and  vending  the  same  class  of 
wares  have  been  operated  in  the  city  of  Columbia  for  a  long 
time  without  interference.  The  plaintiff  asserts  that  his 
business  does  not  violate  any  laws  of  the  city  or  State,  and 
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that  the  statute  under  which  his  gocxls  were  taken  is  obsolete 
and  of  no  force  in  this  State,  having  been  superseded  for  a 
great  many  years  by  city  and  town  ordinances. 

The  answer  submits  that  plaintiff  has  a  complete  and  ade- 
quate remedy  at  law  for  all  the  wrongs  alleged  and  that  the 
complaint  shows  no  equity.  The  defendants  deny  that  their 
conduct  has  been  actuated  by  any  improper  native  or  feeling 
or  any  purpose  to  discriminate  against  plaintiff  or  affect  his 
business,  and  allege  that  their  acts  were  for  the  purpose  of 
discharging,  and  were  within,  their  duty  as  officers;  that 
they  never  assented  to  the  operation  by  plaintiff  of  said  ma- 
chines on  Sundays,  and  that  if  any  other  person  has  operated 
similar  machines  on  Sunday,  the  matter  has  not  been  brought 
to  their  attention;  that  the  only  person  or  corporations  al- 
lowed to  pursue  their  calling  on  Sunday  within  the  city  of 
Columbia  are  domestic  servants,  venders  of  ice  and  milk, 
street  cars  and  their  employees,  livery  stables,  vehicles,  etc., 
engaged  in  the  transportation  of  passengers,  etc.,  all  of  which 
they  r.re  advised  fall  under  the  head  of  necessities. 

We  are  of  the  opinion  that  the  injunction  should  be  denied. 

Ordinarily  a  Court  of  equity  has  no  jurisdiction  to  restrain 

criminal  proceedings  unless  such  proceedings  are  instituted 

by  a  party  to  the  suit  in  equity  to  try  the  same  right  in  issue 

before  the  Court  of  equity.     In  re  Sawyer,  8  Sup. 

1  Ct.  Rep.,  482;  Crighto  v.  Dahmver,  70  Miss.,  602,  35 
Am.  St.  Rep.,  666,  and  note  at  page  677 ;  21  L.  R.  A., 
84,  and  note;  5  Am.  &  Eng.  Dec.  in  Equity,  and  citations 
at  page  51.  But  when  the  ordinance  or  statute  under  which 
the  prosecutions  are  had  is  clearly  void  and  irreparable  injury 
to  property  rights  may  result  for  its  enforcement,  equity  may 
interfere.  Dobbins  v.  Los  Angeles,  25  Sup.  Ct.  R.,  22; 
Georgia  R,  and  Banking  Co,  v.  Atlanta,  45  S.  E.  Rep.,  258, 
following  City  of  Atlanta  v.  Gate  City  Gas  Light  Co,,  71 
Ga.,  126;  16  Ency.  Law,  372. 

It  IS  not  even  claimed  in  this  case  that  the  statute  in  ques- 
tion is  void  on  constitutional  grounds,  but  it  is  alleged  to  be 
obsolete — ^that  is,  repealed  by  non-user.    C5ourts  should  hesi- 


Digitized  by  VjOOQIC 


484  Cain  v.  Daly. 


Opinion  of  the  Court  [74  S.  C 

tate  long  to  declare  an  act  on  our  statute  books  obsolete 
from  desuetude.  O'Hanlon  v.  Myers,  10  Rich.,  130.  The 
better  view  is  that  a  statute  is  in  force  until  repealed  by  the 
proper  authority,  either  expressly  or  by  clear  implication,  as, 
for  example,  by  the  enactment  of  inconsistent  legislation.  In 
this  case,  however,  there  is  no  foundation  whatever  to  claim 
that  the  statute  is  obsolete.  The  statute  is  substantially  in 
the  words  of  the  enactment  of  29  Charles  II.,  in  1678 ;  was 
first  enacted  here  in  1691,  2  Stat.,  68;  re-enacted  in  1712, 
2  Stat.,  396,  embodied  in  the  Revised  Statutes  of  1873  as 
sec.  2,  chap.  74,  page  390,  appears  as  sec.  1632,  in  the  Gen- 
eral Statutes  of  1882,  and  as  sec.  386  of  Revised  Statutes 
of  1893,  and  finally  as  sec.  501  of  the  Criminal  Code  of  1902. 
This  shows  the  attitude  of  the  law-making  branch 

2  of  the  government  towards  the  statute,  and,  in  the 
absence  of  inconsistent  legislation,  conclusively  rebuts 

any  suggestion  of  repeal  by  implication.     Indeed,  it  would 
be  difficult  to  mention  any  law  more  generally  approved  and 
obeyed,  or  more  applicable  to  these  strenuous  times,  than  the 
one  under  consideration.     The  cx>nstitutionaJity  of  a  Sunday 
law  like  this  is  so  generally  recognized  that  there  is 
1       no  need  to  cite  authorities  in  support  of  the  proposi- 
tion ;  but  see  City  Council  v.  Benjamin,  2  Strob.,  508, 
reported,  also,  in  49  Am.  Dec.,  608,  and  note  at  page  616. 
Conceding  a  valid  law,  the  fact  that  its  enforcement  would 
materially  injure  plaintiff  in  his  business  or  property,  affords 
no  sort  of  reason  for  equitable  interference. 

It  is  also  contended  that  the  provisions  of  this  act  have 

been  unlawfully  enforced  against  the  plaintiff  while  allowed 

to  be  inoperative  against  others.     The  charge  made  is  denied 

by  the  defendants,  but  if  it  should  be  regarded  as  true,  it 

would  afford  no  reason  to  restrain  a  prosecution  under 

3  a  valid  law.     There  would  be  no  hope  for  the  enforce- 
ment of  law  in  a  given  case  if  the  dereliction  of  duty 

by  an  official  in  other  cases  should  be  regarded  as  a  complete 
protection  to  offenders. 
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It  is  further  urged  that  the  act  merely  forbids  the  labor  of 
persons  on  the  Sabbath,  and  being  penal  cannot  be  so  con- 
strued as  to  embrace  automatic  machines.     This  point  is 
novel.     No  case  directly  in  point  has  been  cited  and  we  have 
failed  to  discover  any.      But  the  language    of    the 

4  statute  is  plain  and  its  purpose  was  to  pre\^ent  the 
selling  and  buying  of  goods,  wares  and  merchandise 

on  the  Lord's  Day,  by  prohibiting  the  public  crying,  show- 
ing forth  or  exposing  to  sale  of  such  articles  on  that  day. 
The  intent  is  to  prevent  opportunity  for  buying  as  well  as 
selling  on  the  Lord's  Day.  It  may  be  that  the  law-makers 
in  1691  had  no  conception  of  such  a  vending  machine,  but 
that  cannot  be  affirmed  of  the  law-makers  in  1902,  and  in 
any  event  the  language  of  the  statute  clearly  covers  the 
operaiing  of  such  a  machine  on  Sunday.  The  goods  in  these 
machines  are  **exposed  to  sale"  as  actually  and  effectually 
as  if  the  owner  or  operator  were  present  showing  the  goods 
and  delivering  the  same  on  receipt  of  price.  The  intent  and 
effect  is  an  actual  sale  and  delivery  of  goods  to  every  cus- 
tomer who  will  pay  the  price  as  directed  by  the  seller.  It 
would  in  large  measure  annul  the  statute  if  such  contrivances 
to  evade  it  should  be  held  successful. 

The  fact  that  plaintiff  received  license  to  operate 

5  said  machines  from  the  city  of  Columbia  is  of  no 
avail,  as  such  a  license,  like  other  licenses,  is  subject 

to  the  Sunday  laws  of  the  State. 

There  being  no  ground  for  equitable  interference  with  said 
criminal  proceedings,  the  complaint  for  injunction  is  dis- 
missed. 


Digitized  by  VjOOQIC 


486  BowKN  V.  Trui5. 


Opinion  of  the  Court.  [74  S.   C 


BOWEN  ▼.  TRUE. 

Wiix — Rekts — IxTEREST. — A  will  provides,  after  the  falling  in  of  a 
life  estate,  **the  land  shall  belong  to  my  son  A.  by  the  same  being 
valued  by  three  impartial  and  disinterested  men,"  and  he  "shall  pay 
to  my  daughter  B.  one-half  the  valuation  in  full  for  her  share."  Upon 
appraisement  the  son  takes  entire  title  to  the  land,  is  not  liable  for 
rents,  but  the  land  being  agricultural  land  and  he  having  taken  pos- 
session upon  death  of  life  tenant  in  August,  is  liable  for  interest 
from  beginning  of  next  calendar  year.  The  valuation  should  be 
ascertained  by  appraisement  and  not  by  sale. 

Before  Gage,  J.,  Kershaw,  October,  1905.    Modified. 

Action  by  Anderson  A.  Bowen  against  Sarah  A.  True  and 
her  children  and  the  children  of  plaintiff.  Prom  circuit 
decree,  defendants  Sarah  A.  True  and  her  children  appeal. 

Mr.  A,  L.  Gaston,  for  appellants,  cite :  Appellants  care  enti- 
tled to  interest  on  one-half  value  of  land  from  death  of  life 
tenant:  53  S.  C,  471;  46  S.  C,  181;  22  S.  C,  101;  5  S.  C, 
216;  10  Wheat.,  229;  14  Rich.  Eq.,  245;  1  McC.  Ch.,  98, 
148 ;  9  L.  R.  A.,  248 ;  2  Redf.,  494 ;  1  DeS.,  489 ;  106  Mass., 
586 ;  12  S.  C,  457;  41  S.  C,  491.  Appointmeni  of  apprats- 
ers  irregular:  1  N.  Y.  Eq.,  10;  »  Ency.,  2  ed.,  487;  1  McC. 
Ch.,  482;  13  S.  C,  510;  62  S.  C,  124.  Court  will  retain 
cause  for  full  settlement:  3  Cyc,  756;  30  S.  C,  305;  10 
Rich.  Eq.,  328. 

Mr,  J.  T.  Hay,  contra,  cites :  Refits  and  profits  for  1904 
belonged  to  life  tenant:  Cbde  1902,  2408. 

July  9,  1906.     The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  John  A.  Bowen  died  in  1853,  leav- 
ing- in  force  a  will  which  contained  the  following  clause:  "I 
give,  bequeath  and  devise  unto  my  wife,  Mary  A.  Bowen, 
to  enjoy  by  her,  and  by  my  unmarried  children,  during  my 
said  wife's  natural  life  or  widowhood,  my  plantation  whereon 
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I  nou'  live,  my  negroes  named  Joe  and  Agnes,  my  stock  of 
horses,  cattle,  sheep,  my  carriage,  w^agons,  plantation  tools 
usually  kept  on  my  said  plantation,  and  all  my  household  and 
kitchen  furniture.  And  it  is  my  desire  that  upon  my  said 
zuife  ceasing  to  be  my  widow  either  by  death  or  marriage, 
zi*hichever  shall  -first  happen,  the  said  plantation  shall  belong 
to  my  son,  Anderson  H.  Bowen,  by  tlie  samie  being  first 
valued  by  three  impartial  and  disinterested  men,  who  are 
good  judges,  and  it  is  my  will  that  my  son,  Anderson  H. 
Bowen,  shall  pay  over  to  my  daughter,  Sarah  A.  BoFioen, 
one-half  of  the  valuation  in  full  satisfaction  and  recompense 
of  her  part  or  share  of  the  said  plantation.  And  I  do  give 
the  same  after  the  happenings  of  either  of  these  events,  to 
my  son,  Anderson  H.  Bowen,  as  before  mentioned,  for  his 
use,  profit  and  benefit,  and  for  the  use,  profit  and  benefit  of 
his  children.  And  the  money  so  paid  over  by  my  son,  An- 
derson H.  Bowen,  unto  my  daughter,  Sarah  A.  Bowen,  I 
give  the  same  to  her  for  her  use,  profit  and  benefit,  and  for 
the  use,  profit  and  benefit  of  her  children.  And  it  is  my 
further  will  that  the  said  negroes  and  other  property,  so 
given  to  my  said  wife,  shall  return  to  my  estate  at  the  same 
time,  and  be  equally  divided  between  my  son,  Anderson  H. 
Bowen,  and  my  daughter,  Sarah  A.  Bowen,  and  I  give  the 
same  to  them  for  their  use,  profit  and  benefit,  and  for  the 
use,  profit  and  benefit  of  their  children."  The  italicized 
sentence  only  is  important  to  this  appeal. 

Mary  A.  Bowen  remained  the  widow  of  the  testator  and 
died  August  8,  1904.  Thereafter  on  May  13,  1905,  Ander- 
son H.  Bowen  brought  this  action  against  Mrs.  Sarah  A. 
True,  nee  Bowen,  alleging  in  his  complaint  that  he  "did,  on 
the  third  day  of  March,  1905,  employ  three  impartial  and 
disinterested  men  who  are  good  judges,"  who  appraised  the 
plantation  mentioned  in  the  will  at  the  value  of  $2,880,  and 
that  Mrs.  True  upon  being  notified  refused  to  accept  the 
valuation.  The  relief  asked  was  the  confirmation  of  the 
appraisement  and  that  Mrs.  True  be  required  to  accept  $1,- 
440,  one-half  of  the  valuation,  in  full  of  her  interest  under 
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the  will.  The  children  and  certain  of  the  grand-children  of 
Mrs.  True  and  the  children  of  Anderson  H.  Bowen  were 
made  parties  defendant,  but  the  appeal  raises  no  question 
as  to  their  rights,  and  hence  we  express  no  opinion  on  that 
subject.  The  answer  of  Mrs.  True  denied  the  validity  of 
the  ex  parte  appraisen>ent  made  without  notice  to  her,  and 
asked  for  an  impartial  appraisement  and  ascertainment  of 
her  interest  and  a  decree  for  its  payment  to  her,  with  interest 
from  August  8,  1904,  the  date  of  the  death  of  the  life  tenant. 
Under  a  separate  numeral  of  the  prayer  for  relief  in  the 
answer,  the  defendant  asked  further  for  judgment  for  one- 
half  interest  in  the  tract  of  land  and  an  accounting  for  rents 
and  profits  for  the  years  1904  and  1905,  and  much  testimony 
was  taken  as  to  rents  and  rental  value.  The  Circuit  Judge 
held  the  appraisement  of  no  effect  because  made  by  the  ap- 
pointees of  the  plaintiff  alone,  without  notice  to  Mrs.  True 
and  without  her  participation ;  but  retained  the  cause  for  the 
adjustment  of  the  matters  in  controversy,  and  ordered  a  new 
appraisement  by  three  appraisers,  one  to  be  appointed  by  the 
plaintiff,  one  by  Mrs.  True,  and  one  by  the  clerk  of  the 
Court.  The  view  of  the  will  taken  by  the  Circuit  Judge  w^as 
that  by  its  terms  the  plaintiff  and  Mrs.  True  were  tenants  in 
common  of  the  land,  and  as  Mrs.  True  could  have  cultivated 
her  portion  of  the  land,  if  she  had  seen  fit,  she  could  not 
recover  rents. 

The  question  at  the  root  of  the  appeal  is,  what  relation  do 
the  plaintiff  and  Mrs.  True  bear  to  the  land?  When  the 
testator  used  the  language,  "the  said  land  shall  belong  to 
my  son,  Anderson  H.  Bowen,*'  and  that  he  "shall  pay  over 
to  my  daughter,  Sarah  A.  Bowen,  one-half  the  valuation  in 
full  satisfaction  and  recompense  of  her  part  or  share  of  the 
said  plantation,''  he  expresses  quite  clearly  his  intention  that 
upon  the  appraisement  l^eing  made  the  plaintiff  should  have 
the  entire  title  to  all  the  land,  carrying  wnth  it  the  right 
of  possession,  subject  to  a  charge  to  pay  Mrs.  True  one-half 
the  appraised  value.  Bank  v.  Gregg,  46  S.  C,  181,  24  S. 
E.,  64.     From  this  construction  of  the  will,  which  is  acqui- 
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esced  in  by  respondent  ana  appellant,  it  follows  that  Mrs. 
True  was  not  entitled  to  an  accounting  for  rents,  because  she 
had  no  title  and  no  right  of  possession  to  any  portion  of  the 
land. 

The  will  affords  no  foundation  for  the  contention  of  Mrs. 
True  that  the  Court  should  ascertain  her  interest  by  sale  of 
the  land  and  not  by  appraisement.  The  Court  has  properly 
undertaken  to  settle  the  rights  of  the  parties  under  the  will, 
but  to  order  a  sale  for  this  purpose  when  the  will  directs  an 
appraisement  would  be  to  substitute  the  preference  of  the 
beneficiary  for  the  will  of  the  testator. 

The  question  of  chief  concern  to  the  parties  is  whether 
interest  should  be  allowed  Mrs.  True  on  the  one-half  of  the 
appraisal  value  to  be  hereafter  fixed,  and  rs  so  from  what 
date.  The  plaintiff  contends  no  interest  whatever  should 
be  allowed,  because  under  the  will  nothing  could  be  due 
until  appraisement.  Mrs.  True,  on  the  other  hand,  claims 
she  is  entitled  to  interest  from  the  date  of  the  death  of  the 
life  tenant,  August  8,  1904.  The  allowance  of  interest  in 
cases  of  this  character  dep^ends  largely  on  the  equities  of 
each  particular  case.  Pettus  v.  Claussen,  4  Rich.  Eq.,  10.^>. 
The  s^eneral  rule  is  that  a  legacy  chargeable  on  land  hear\ 
interest  from  the  date  of  the  death  of  the  testator,  but  this 
is  because  the  heir  or  devisee  who  is  required  to  pay  usually 
has  the  right  to  immediate  ix>ssession  and  the  land  yields  3 
profit.  Ingraham  v.  PostelVs  Executors,  1  McC.  Ch.,  09; 
18  Am.  &  En.  Ency.,  796.  But  if  the  possession  of  the  land 
devised  and  the  payment  by  the  devisee  of  the  legacy  charged 
on  it  are  both  postponed  until  the  determination  of  some 
intervening  estate  in  the  land,  manifestly  the  legacy  should 
bear  interest  not  from  the  date  of  the  death  of  the  testator 
but  from  the  date  when  the  devisee  who  is  required  to  pay 
the  legacy  from  the  land  has  the  right  to  enter  into  the 
possession  or  receive  the  profits.  The  principle  is  the  same 
as  that  applied  to  contracts  for  the  sale  of  land  followed  by 
possession.  When  Bowen  signified  his  intention  to  take  the 
land  under  the  will  and  entered  into  possession,  he  assumed 


Digitized  by  VjOOQIC 


490  BowEN  V,  True. 


Opinion  of  the  Court.  174  S.  C. 


the  same  obligations  as  if  he  had  contracted  with  his  father 
in  his  lifetime  to  purchase  the  land  at  a  valuation  to  be  after- 
ward determined  by  appraisers  and  then  entered  into  posses- 
sion. In  such  a  case,  without  doubt,  he  would  have  been 
liable  for  interest  on  the  purchase  money  from  the  date  on 
which  he  took  possession  or  began  to  have  the  usufruct  of 
the  land.  Rutledge  v.  Smith,  1  McC.  Ch.,  399 ;  Hampton 
V.  Executors  of  Bigleberger,  2  Bailey,  520.  Indeed,  the 
equitable  rule  is  of  general  application  that  he  who  has  the 
possession  or  use  must  pay  interest  to  one  who  holds  against 
him  a  charge  or  lien  on  the  land. 

It  remains  to  apply  the  rules  to  the  facts  of  this  case,  and 
fix  the  date  from  which  interest  should  be  allowed  on  the 
amount  coming  to  Mrs.  True,  under  the  will,  to  be  fixed  by 
appraisement  hereafter  to  be  made.  The  claim  set  up  in  the 
exceptions  for  interest  from  August  8,  1904,  the  date  of  the 
death  of  the  life  tenant,  cannot  be  allowed,  because,  this 
being  agricultural  land,  under  the  statute  the  crops  for  that 
year  belonged  to  the  estate  of  the  life  tenant,  and  hence 
Bowen  could  not  have  had  the  use  of  the  land  for  himself 
before  January  1st,  1905 ;  any  possession  or  use  before  that 
date  must  be  referred  to  the  right  of  the  life  tenant. 

In  strictness,  under  the  will,  Bowen  was  not  to  have  the 
land  until  after  the  appraisement  provided  for,  and  this  has 
not  yet  been  made;  from  this  respondent  argues  that  interest 
can  be  computed  only  from  the  date  when  the  appraisement 
shall  hereafter  be  made.  But  this  view  does  not  at  all  meet 
the  equities  of  the  case  or  accord  with  the  intention  of  the 
testator.  Nothing  can  be  clearer  than  that,  while  giving  the 
land  to  Bowen,  the  testator  meant  him  and  his  sister  to  re- 
ceive precisely  the  same  pecuniary  benefit  from-  it,  and  this 
intention  can  be  carried  out  only  by  requiring  him  to  pay  her 
interest  as  an  offset  to  his  use  of  the  land.  It  is  not  for  him 
to  say  he  had  no  right  to  the  land  until  the  appraisement, 
when  he  has  actually  had  it  since  the  determanatron  of  the 
right  of  the  life  tenant.  The  plaintiff  Bowen  having  en- 
joyed the  use  of  the  land  since  January  1st,  1905,  Mrs.  True 
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is  entitled  to  receive  interest  on  her  one-half  of  the  appraised 
value  from  that  date;  and  the  judgment  of  this  Court  is,  that 
the  judgment  of  the  Circuit  Court  be  accordingly  modified. 


POTEET  V.  WESTERN  UNION  TEL.  CO. 

1.  Telegraph  CoMPAinEs. — A  message  addressed  to  P.,  "Come  at  once. 
Your  baby  is  dead,**  signed  S.,  does  not  give  notice  to  the  company 
that  the  wife  of  P.  has  any  beneficial  interest  in  the  message.  That 
the  carrier's  agent  after  sending  this  message  had  a  conversation 
with  S.  when  sending  another  message  to  P.»  from  which  he  learned 
that  the  wife  of  P.  had  an  interest  in  the  message,  does  not  give  it 
such  notice  at  time  of  transmitting  first  message. 

2.  Ibto. — ^ToET — Mental  Akguish. — ^A  telegraph  company  is  not  liable 
in  tort  to  every  one  suffering  by  failure  to  deliver  a  message,  but 
only  to  those  for  whom  or  in  whose  behalf  or  interest  it  has  under- 
taken to  transmit  it 

3.  Ibid. — ^Mental  Akguish. — ^That  a  telegram  was  promptly  carried  to 
home  of  addressee  on  Sunday,  who  was  away;  that  messenger  left 
no  notice,  went  out  of  dty  after  returning  message  to  office;  that 
addressee  was  notified  of  attempt  to  deliver  by  his  neighbors  and 
immediately  sought  the  messenger,  and  upon  going  to  home  of  super- 
intendent, he  went  with  him  to  office  and  delivered  the  message 
after  office  hours;  that  no  notice  was  given  to  sender  of  failure  to 
deliver,  there  being  no  evidence  that  sender  could  have  communi- 
cated with  addressee  in  time  in  any  other  ways;  do  not  show  that 
suffering  caused  to  wife  by  not  having  her  husband  with  her  in 
strange  city  at  time  of  preparation  of  body  of  their  dead  infant  for 
carriage  home  was  caused  by  wanton  and  wilful  failure  of  carrier 
to  deliver  message. 

Before  Gary,  J.,  Richland,  July,  1905.     Affirmed. 

Action  by  Lottie  Poteet  and  R.  W.  Poteet  against  Western 
Union  Telegraph  Co.  Plaintiffs  appeal  from  order  of  non- 
suit. 
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Messrs.  Porter  A.  McM<ister  and  D.  W.  Robinson,  for 
appellants,  cite :  Duty  of  telegraph  company:  art.  IX.,  sec.  3, 
Con.;  72  S.  C,  234;  Sedg.  on  Dam.,  878;  Bish.  on  Non- 
Con.  L.,  sec.  74,  4;  107  N.  C,  372;  28  Ency.,  2  ed.,  253. 
255 ;  1  Add.  on  Tort.,  27 ;  12  L.  R.  A.,  113 ;  Hale  on  Dam., 
sec.  264;  7  L.  R.  A.,  583;  35  S.  C,  502;  70  S.  C,  83;  69 
S.  C,  12;  2  Thomp.  on  Neg.,  sec.  2487.  Right  of  bene- 
ficiary: 6  L.  R.  A.,  846 ;  62  S.  C,  232 ;  45  L.  R.  A.,  162 ; 
Sedg.  on  Dam.,  878;  Hale  on  Dam.,  266;  109  N.  C,  533; 
43  S.  E.,  843;  72  S.  C,  230;  71  S.  C,  390,  33.  Burden  of 
explanation:  70  S.  C,  82;  69  S.  C,  550;  126  N.  C,  309; 
47  S.  E.,  491;  25  Ency.,  1  ed.,  813.  Proof  of  beneficial 
interest:  71  S.  C,  32;  123  N.  C,  126;  135  N.  C,  56.  465; 
132  N.  C,  324;  47  S.  C,  747.  Evidaice  tends  to  show  zvil- 
fnlness:  70  S.  C,  423;  69  S.  C,  545;  70  S.  C,  87;  35  S.  E., 
543;  47  S.  E.,  401;  126  N.  C,  311;  72  S.  C,  354. 

Messrs.  Geo.  H.  Perrons  and  Nelson  &  Nelson,  contra. 
The  latter  cite:  Mrs.  P.  is  stranger  to  message:  72  S.  C, 
290 ;  53  S.  W.,  961 ;  :)0  S.  E.,  585 ;  22  S.  W.,  961 ;  13  S, 
W..  70;  54  S.  W.,  830:  154  S.  W.,  853;  12  S.  W..  954 
70  S.  C,  422 ;  Joyce  on  Elec.  L.,  sees.  800-7 ;  45  N.  Y.,  744 
Thom.  Elec.  L..  sec.  313;  7  So.,  715;  22  S.  W.,  534;  28 
S.  W.,  699;  26  S.  W.,  216;  54  N.  E..  774;  54  S.  W..  830, 
853;  .53  S.  W..  686:  22  S.  W.,  96;  13  S.  W.,  70;  12  S.  W.. 
954.  Telegraph  companies  are  common  carriers:  Con.,  art 
IX..  sec.  3;  61  S.  C,  97;  69  S.  C.  437;  23  Fed.,  539;  38 
U.  S..  889.  But  their  liabilities  are  not  the  same  as  carriers 
of  goods  and  passengers:  Joyce  on  Elec.  L.,  sees.  14,  16 ;  72 
S.  C.  290;  70  S.  C,  418.  There  nxis  no  evidence  tending 
to  sho-.i'  wilftdness:  69  S.  C,  545 ;  70  S.  C,  418 ;  65  S. 
C.  9.3. 

July  9.  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  This  is  an  appeal  from  an  order  of 
nonsuit  in  an  action  to  recover  damages  for  mental  anguish 
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of  the  plaintiff  Lottie  Poteet,  caused  by  the  alleged  tort  of 
the  defendant  in  "wilfully,  wantonly,  recklessly  and  negli- 
gently" failing  to  deliver  a  telegram.  The  complaint  thus  sets 
forth  the  telegram  and  Mrs.  Poteet's  connection  with  it: 
"That  on  July  17th,  1904,  Lottie  Poteet,  then  sojourning  in 
the  city  of  Union,  S.  C,  lost  her  infant  child,  and  in  the  first 
agony  of  her  gjief ,  and  desirous  of  the  presence  of  her  hus- 
band, the  above  mentioned  R.  W.  Poteet,  father  of  said 
infant,  she,  the  said  Lottie  Poteet,  procured  a  friend  to 
authorize  the  defendant  company  at  its  office  in  Union,  S. 
C,  to  send  a  messagte  to  her  husband,  the  said  R.  W.  Poteet, 
a  copy  of  which  is  as  follows: 

"Union,  S.  C,  July  17. 
"Mr.  R.  W.  Poteet,  1910  Assembly  St.,  Columbia,  S.  C. 
Come  on  first  train.     Your  baby  is  dead.     W.  R.  Sox." 

The  mental  anguish  for  which  damages  are  demanded  is 
thus  stated :  "The  plaintiff  Lottie  Poteet  was  deprived  of  the 
assistance  and  corn-fort  of  her  husband,  and  she  was  in  that 
time  of  great  mental  anguish  and  worry,  in  a  city  of  stran- 
gers, and  had  to  leave  the  tender  duties  of  the  shipment  of 
the  body  of  her  dead  infant  to  stranger's  hands."  The  plain- 
tiff R.  W.  Poteet  joins  in  the  action  merely  as  the  husband 
of  Lottie  Poteet  and  claims  nothing  in  his  own  right. 

The  Circuit  Judge  ordered  the  nonsuit  on  the  ground  that 
the  message  failed  to  disclose  on  its  face  that  Mrs.  Poteet  had 
any  interest  in  it,  and  there  was  no  extraneous  proof  of  no- 
tice to  the  company  of  such  interest.  We  do  not  think  this 
conclusion  has  been  successfully  assailed.     Mrs.  Po- 

1  teet  was  a  visitor  at  the  home  of  Sox,  who  sent  the 
telegram  at  her  instance,  but  its  wording  gave  no 
intimation  to  the  defendant  of  this  fact,  or  that  she  was  in 
Union  with  her  dead  child  anxious  for  her  husband  to  come 
to  her  in  her  distress ;  nor  is  there  any  evidence  outside  the 
telegram  to  charge  the  defendant  with  notice  of  plaintiff's 
interest.  For  this  purpose  reliance  is  placed  by  the  plaintiff 
on  the  testimony  of  Sox  as  to  statements  made  to  him  by  the 
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defendant's  agent  at  Union.  The  telegram  upon  which  the 
action  is  brought  and  which  was  intended  to  announce  to 
Poteet  the  death  of  his  baby  and  bring  him  to  Union  was 
delivered  to  defendant  at  the  Union  office  between  8  :45  and 
9  :45  o'clock  on  Sunday  morning.  For  reasons  which  will 
be  referred  to  hereafter  it  did  not  reach  Poteet  in  time  for 
him  to  take  the  train  for  Union  that  day.  When  Poteet 
failed  to  come  in  response  to  the  death  message,  Sox,  in  the 
afternoon,  sent  another  telegram  in  these  words :  "Make 
arrangements  to  meet  Lottie  to-nigbt."  Sox  intended  this 
message  for  Poteet,  but  wTOte  the  name  Boleet  or  Bohit. 
and  the  defendant's  agent  when  he  received  this  second  mes- 
sage, from  Sox  called  his  attention  to  the  name  and  inquired, 
"Is  this  the  same  person  that  has  been  telegraphing  up  here 
about  this  child?"  referring  as  we  understand  to  telegrams 
sent  by  Poteet  to  his  wife.  When-  the  witness  answered  in 
the  affirmajtive,  the  agent  then  said,  "You've  got  his  name 
wrong,"  and  the  name  of  the  addressee  was  changed  to  Po- 
teet. If  all  this  had  occurred  when  the  telegram  upon  which 
Mrs.  Poteet  sues  was  delivered  in  the  morning  to  the  de- 
fendant, there  would  be  some  ground  for  the  inference  that 
the  defendant's  agent  then  knew  that  Mrs.  Poteet  was  the 
wife  of  R.  W.  Poteet,  the  addressee,  and  the  mother  of  the 
dead  infant,  and  hence  interested  in  the  prompt  delivery  of 
the  telegram  which  would  probably  alleviate  her  distress  by 
bringing  her  husband  to  her.  But  while  there  was  a  similar 
mistake  in  the  name  of  the  addressee  in  the  first  telegram, 
there  is  no  evidence  whatever  that  the  agent  when  he  re- 
ceived that  message  for  transmission  connected  in  his  mind 
the  name  of  the  addressee  with  Mrs.  Poteet,  or  knew  that 
it  was  intended  for  her  husband  or  related  to  her  child.  The 
fact  that  the  agent  in  receiving  the  second  telegram  suspected 
a  mistake  and  made  inquiry,  furnishes  no  ground  to  charge 
the  company  with  notice  of  Mrs.  Poteet's  connection  with 
the  first  telegram  when  that  tel^^ram  can*  into  the  com- 
pany's hands,  there  being  no  evidence  whatever  that  the 
agent  even  suspected  tiiat  the  name  was  incorrectly  written 
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in  the  first  telegram  and  that  the  name  of  Mrs.  Poteet's 
husband  was  intended.  On  this  point,  therefore,  we  agree 
with  the  Circuit  Judge  that  there  was  no  evidence  to  charge 
the  defendant  with  notice  of  Mrs.  Poteet's  interest  in  the 
telegram. 

But  the  plaintiff's  counsel  insist  by  their  fourth  exception, 
even  if  there  was  nothing  to  indicate  to  the  defendant  Mrs. 
Poteet's  interest,  yet  it  was  error  to  grant  the  nonsuit,  "be- 
cause this  was  an  action  of  tort,  not  arising  ex  con- 

2  tractu;  the  defendant  was  and  is  a  public  common 
carrier,  and  owes  a  duty  to  every  one  who  is  interested 
in  its  public  9er\^ices,  and  is  responsible  in  tort  for  any  injury 
or  wrong  which  it  may  inflict  upon  any  one  under  the  mental 
anguish  statute,  whether  such  be  as  a  contractual  relation 
with  it  or  not." 

The  general  distinction  between  contract  and  tort  in  this 
respect  is  thus  well  stated  by  Mr.  Justice  Jones,  in  Hughes 
V.  Tei  Co.,  72  S.  C,  516,  527:  "In  actions  for  damages  for 
•breach  of  contract,  it  is  usual  to  say  that  compensatory  dam- 
ages may  be  recovered  for  such  consequences  as  are  within 
the  contemplation  of  the  parties  to  the  contract  at  the  time 
of  contracting,  but  in  an  action  in  tort  it  is  usual  and  proper 
to  say  that  compensatory  damages  may  be  recovered  for 
such  consequences  as  naturally  and  propcimatdy  result  from 
the  negligence  of  performing  a  duty  imposed  by  law."  In 
cases  of  this  character  the  suit  is  usually  for  the  tort  com- 
mitted in  breach  of  the  public  duty  owed  to  the  plaintiff,  but 
the  duty  springs  out  of  the  contract  and  depends  on  it,  for 
manifestly  the  defendant  owes  no  public  duty  concerning  a 
particular  telegram  except  to  those  for  whom  or  in  whose 
behalf  or  interest  it  has  undertaken  "bo  transmit  it.  All 
others  are  of  the  outside  public,  and  damages  which  they 
incidentally  suffer  cannot  by  any  stretch  be  regarded  the 
natural  and  proximate  result  of  failure  to  transmit  a  particu- 
lar telegraphic  message.  The  contract  fixes  the  relation, 
and  he  who  sues  for  tort  based  on  contract  must  show  privity 
with  the  party  to  be  charged  by  connecting  himself  with  the 
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contract  as  a  party  or  a  known  beneficiary.  Hellams  v.  TeL 
C,  70  S.  C,  83,  49  S.  E.,  12;  Jmies  v.  Tel  Co.,  70  S.  C, 
540,  50  S.  E.,  198 ;  Rogers  v.  Tel  Co.,  72  S.  C,  290 ;  Hughes 
V.  Tel  Co.,  supra.  In  further  support  of  this  view,  it  may 
be  remarked  that  as  to  the  subject  matter  of  a  telegram  it  is 
too  well  established  for  discussion-,  before  there  can  be  a 
recovery  the  telegraph  company  must  have  notice  that  the 
particular  result  alleged  as  the  basis  of  the  claim  was  to  be 
apprehended  from  delay  in  transmission.  Anal  v.  Tel  Co., 
70  S.  C,  418,  50  S.  E.,  6;  Hays  v.  Tel  Co.,  70  S.  C,  16, 
48  S.  E.,  608 ;  Smith  v.  Tel  Co.,  72  S.  C,  116.  The  same 
principle  makes  it  necessary  to  recovery  that  there  should  be 
notice  to  the  company  of  the  beneficial  interest  of  the  par- 
ticular person  who  claims  compensation  for  suffering. 

The  provision  of  the  Constitution  that  telegraph  com- 
panies shall  be  common  carriers  does  not  affect  the  principle 
now  under  discussion,  and  cannot  avail  the  plaintiff.  Com- 
mon carriers  of  freight,  it  is  true,  as  a  general  rule,  are 
liable  to  the  real  owner,  though  such  owner  may  not  be  party 
or  privy  to  the  contract  of  carriage ;  but  from  the  nature  of 
the  business,  telegraph  companies  as  common  carriers  of 
messages  stand  on  a  different  footing  from  common  carriers 
of  goods.  The  damage  in  one  case  is  for  the  less  of  a 
tangible  article  of  property  having  definite  market  value,  in 
the  other  it  is  for  failure  to  transmit  the  expression  of  an 
idea,  intangible  and  presumably  without  value  except  as  re- 
lated to  particular  persons.  Ordinarily  the  loss  of  freight 
can  bring  damage  only  to  the  owner ;  failure  to  deliver  a  tele- 
gram may  bring  anguish  to  scores  of  persons  of  whom  the 
telegraph  company  has  never  heard.  Before  delivery  to  the 
company  a  message  has  no  value,  and  the  company  in  accept- 
ing it  undertakes  for  a  consideration  to  make  it  of  value  by 
transmitting  it ;  but  its  undertaking  and  obligation  to  give  it 
value  by  transmission  are  only  to  those  for  whose  benefit  it 
has  knowingly  undertaken  the  service,  and  its  legal  duty  is 
limited  to  such  persons.     As  we  have  seen,  the  company 
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had  no  notice  of  Mrs.  Poteet's  interest  in  this  telegram  and 
assumed  no  duty  to  her,  and  is,  therefore,  not  liable  to  her. 

But  even  if  the  defendant  ccMnpany  had  owed  any  d.ily  to 
the  plaintiff,  there  is  no  evidence  that  the  suffering  alleged 
was  caused  by  its  wilful,  wanton  or  negligent  failure  to  dis- 
charge the  duty.  Defendant  relied  on  this  additional  ground 
in  the  motion  for  nonsuit,  and  asks  that  it  be  con- 

3  sidered  by  this  Court.  The  telegram  was  promptly 
received  at  the  Columbia  office  and  sent  to  R.  W. 
Poteet  at  the  place  of  address,  1910  Assembly  street,  but, 
Poteet  not  being  at  home,  it  was  not  delivered.  He  remained 
out  from  about  9  o'clock  A.  M.  until  about  12.  o'clock  M. 
The  messenger  left  no  notice  of  the  telegrami,  but  as  soon  as 
Poteet  came  home  the  neighbors  told  him  of  it,  and  he  went 
out  to  find  the  boy  who  had  it,  but  was  told  by  another  mes- 
senger the  boy  had  gone  into  the  country.  He  then  went  to 
the  residence  of  the  superintendent  of  defendant's  Columbia 
office,  and  he  immediately  accompanied  him  to  the  office  and 
gave  him  the  message,  it  being  then  a  few  minutes  too  late 
for  him  to  take  the  afternoon  train  to  Union.  Assuming 
it  was  a  breach  of  duty  for  the  messenger  not  to  leave  notice 
of  the  telegram  at  the  door  of  the  addressee,  this  had  noth- 
ing whatever  to  do  with  the  delay  in  delivery,  for  the  ad- 
dressee received  notice  otherwise  as  soon  as  he  reached  home, 
and  acted  upon  it  with  as  much  dispatch  as  he  could  have 
done  :f  the  messenger  had  given  it.  There  is  no  evidence 
that  the  messenger  carried  the  telegram  with  him  into  the 
country ;  on  the  contrary,  it  appears  he  took  it  back  to  the 
office,  for  it  was  from  the  office  that  defendant's  superin- 
tendent delivered  it.  The  day  was  Sunday,  and  it  is  not 
claimed  that  the  defendant's  office  should  have  been  open 
for  the  delivery  of  messages  when  Poteet  went  out  to  find  it. 
or  that  he  went  there  in  search  of  the  message  until  he  went 
in  company  with  the  superintendent. 

The  plaintiff,  however,  insists  that  the  defendant  is  liable 
for  negligence  in  failing  to  notify  Sox,  the  sender,  of  the 
non-delivery  of  the  telegram.  Even  if  we  go  so  far  as  to 
32—74 
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assume  that  the  messenger  should  have  returned  the  mes- 
sage to  the  office  or  that  he  did  so  return  it  before  business 
was  stopped  for  Sunday,  and  that  the  defendant  owed  a  duty 
to  give  the  notice  which  it  neglected,  this  negligence  could 
not  support  the  action,  for  the  suffering  of  which  the  plaintiff 
complains  arose  from  her  husband's  failure  to  receive  notice 
in  time  to  come  to  her  in  her  distress  on  Sunday,  and  there 
is  nothing  in  the  evidence  to  suggest  that  notice  of  the  non- 
delivery of  the  message  would  have  enabled  her  or  any  one 
in  her  behalf  to  give  him  notice  of  her  trouble  in  time  for 
him  to  come  by  the  use  of  other  means  of  communication. 
On  the  contrary,  it  seems  clear  that  even  if  notice  of  non- 
delivery had  been  promprt:ly  given,  and  another  telegram  sent 
to  Poteet,  on  reaching  Colimibia  it  would  have  been  in  the 
same  condition  as  the  first,  for  Poteet  did  not  get  home  so 
that  he  could  receive  it  there  until  after  the  Sunday  closing 
of  the  Columbia  office. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


STATE  V.  SUDDUTH. 

1.  EviDEKCE — Heassat. — SiLENCE  OF  Defekdakt  ill  prescDce  of  one 
shot  after  stating  that  defendant  had  shot  him  while  runningi 
then  turning  to  defendant  and  sa}1ng^  ^ou  will  have  to  die  aome 
day  and  give  an  account  for  thlB,"  properly  sent  to  jury  as  tending 
to  show  guilt.  State  y,  Edwards,  13  S.  C,  30;  and  State  v.  Senn, 
39  S.  C  399,  dietinguished  from  this. 

9.  Instructiok  of  Judge  on  point  that  killing  another  charged  with 
misdemeanor  while  fleeing  to  avoid  arrest  is  manslaughter,  although 
in  language  explicit  and  strong,  does  not  convey  any  opinion  of 
the  Judge  that  deceased  was  killed  while  fleeing  and  not  in  self- 
defense. 

Before  Gary,  J.,  Greenville,  January,  1905.     Affirmed. 
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Indictment  against  Reuben  Sudduth  and  William  Putnam 
for  murder.  From  verdict  on  sentence  for  manslaughter, 
Sudduth  appeals. 

Messrs.  Cothtan,  Deem  &  Cotkran,  for  appellant.  Mr.  T. 
P.  Cotkran  cites:  Charge  indicated  comnctions  of  Judge:  47 
S.  C,  488.  Evidence  as  to  defendant's  silence  incompetent: 
1  Green.  Ev.,  sec.  197;  32  S.  C,  401;  13  S.  C,  30;  State  v. 
Phillips,  73  S.  C. 

Solicitor  J.  B.  Boggs,  contra.  (Reporter  furnished  no 
argtunent.) 

July  9,  1906.     The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  Reuben  Sudduth  and  William 
Putnam  were  tried  for  the  killing  of  Wiln^er  Sloan,  while 
attempting  to  arrest  him  for  violation  of  the  Dispensary  law. 
Putnam  was  acquitted  and  Sudduth  was  convicted  of  'man- 
slaughter. By  his  appeal  defendant  Sudduth  first  alleges 
error  in  the  admission  of  the  following  evidence  of  Dr. 
Bramlet  as  to  a  statement  made  to  him  by  the  deceased,  the 
contention  being  that  though  the  statement  was  made  in  the 
presence  of  the  defendant,  it  was  nevertheless  incompetent  as 
hearsay :  "When  I  went  to  the  jail,  deceased  was  lying  be- 
tween the  dwelling  part  of  the  jail  and  the  cell  doors.  I 
asked  him  what  was  the  matter  and  he  said  he  was  shot.  The 
defendants  Sudduth  and  Putnam  were  there.  I  think  they 
were  near  encnigh  to  hear.  They  were  in  the  room;  they 
could  have  heard  it,  it  was  a  small  room.  He  spoke  loud 
enough  for  them  to  hear.  The  deceased  said  that  Reuben 
Sudduth  shot  him,  and  said  that  he  and  Mr.  Cooley  had 
'  gone  into  the  woods  to  get  some  whiskey,  and  when  they  got 
there  to  the  whiskey  these  parties  came  down  to  them ;  then 
he  turned  and  ran  and  Sudduth  shot  him.  He  then  turned 
to  Sudduth  and  said,  *You  will  have  to  die  some  day  and 
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give  an  account  of  this/  and  Sudduth  said  nothing.     Hol- 
combe,  the  jailer,  was  also  present/' 

The  rule  on  the  subject  of  acquiescence  in  the  statesnents 
nmde  by  another,  in  the  presence  of  the  defendant,  implied 
by  his  silence,  is  thus  stated  in  1  Greenleaf,  sec.  197 :  "Ad- 
missions may  also  be  implied  from  the  acquiescence  of  the 

party.     But  acquiescence,  to  have  the  effect  of  an 
1       admission,  must  exhibit  some  act  of  the  mind,  and 

amount  to  voluntary  demeanor  or  conduct  of  the 
party.  And  whether  it  is  acquiescence  in  the  conduct  or  in 
the  language  of  others,  it  must  plainly  appear  that  such  con- 
duct was  fully  known,  or  the  language  fully  tmderstood  by 
the  party,  before  any  inference  can  be  drawn  from  his  pas- 
siveness  or  silence.  The  circumstances,  too,  must  be  not 
only  such  as  afforded  him  an  opportunity  to  act  or  speak, 
but  such,  also,  as  would  properly  and  naturally  call  for  some 
action  or  reply,  from  men  similarly  situated."  The  same 
author  expresses  this  further  view,  which  we  think  has  been 
generally  recognized  as  sound :  "But  in  regard  to  admissions 
inferred  from  acquiescence  in  the  verbal  statements  of 
others,  the  maxim.  Qui  tacet,  cotusentire  videtur,  is  to  be 
applied  with  careful  discrimination.  'Nothing,'  it  is  said, 
'can  be  more  dangerous  than  this  kind  of  evidence.  It 
should  always  be  received  with  caution ;  and  never  ought  to 
be  received  at  all,  unless  the  evidence  is  of  direct  declarations 
of  that  kind  which  naturally  calls  for  contradiction;  some 
assertion  made  to  the  party  with  respect  to  his  right,  which, 
by  his  silence,  he  acquiesces  in.'  "  Two  questions  always 
arise  as  to  the  effect  of  silence  under  accusation.  First,  are 
the  circumstances  surrounding  the  accused  such  as  to  make 
his  silence  of  any  significance  at  all  ?  This  is  a  question  of 
fact  to  be  decided  by  the  Circuit  Judge,  and  his  conclusion 
will  not  be' disturbed  by  this  Court  unless  without  any  rea- 
sonable support.  Was  the  accused  aware  that  he  had  a  right 
to  speak  ?  Was  he  overwhelmed  by  fear  or  distress,  or  the 
belief  that  nothing  he  could  say  would  avail?  These  and 
perhaps  many  other  matters  it  may  be  necessary  for  the 
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Circuit  Judge  to  consider  before  allowing  the  testimony  to 
go  to  the  jury  as  worthy  of  any  consideration.  The  second 
question  as  to  the  degree  of  consideration  to  be  g^ven  and 
value  to  be  attached  to  the  evidence  of  silence  is  for  the  jury, 
and  into  this  question  all  the  peculiar  circumstances  enter 
as  most  material  factors. 

Here  the  deceased,  after  saying  in  the  presence  of  Sud- 
duth that  he  shot  him  while  nmning,  turned  to  Sudduth  and 
said,  "You  will  have  to  die  some  day  and  give  an  account 
of  this."  One  conscious  of  innocence  would  rarely,  if  ever, 
remain  silent  in  the  face  of  such  an  accusation  made  by  a 
man  desperately  wounded  and  likely  to  die  from  a  shot  fired 
by  him.  The  Circuit  Judge  was,  therefore,  fully  justified 
in  admitting  the  evidence. 

The  cases  of  Stnte  v.  Edwards,  13  S.  C,  30,  and  State  v. 
Setm,  32  S.  C,  392,  11  S.  E.,  292,  were  entirely  different. 
In  the  former,  it  was  held  the  Circuit  Judge  erred  in  charg- 
ing the  jury,  "If  a  party  hears  a  criminal  charge  against 
himself,  and  made  in  his  presence  and  says  nothing,,  it  is  an 
admission  on  his  part,  and,  in  the  eye  of  the  law,  the  party 
accepts  that  charge  as  his  confession."  As  we  have  pointed 
out,  it  is  for  the  jury  to  determine  what  force  should  be 
given  to  the  silence  of  the  accused ;  it  was,  therefore,  error 
for  the  Circuit  Judge  to  instruct  the  jury  that  silence  in  that 
case  was  to  have  the  weight  of  confession.  In  the  Senn  case, 
the  evidence  was  held  to  be  improperly  admitted  because 
the  circumstances  did  not  permit  any  reply  to  the  charge 
from  the  defendant. 

The  defendant  further  insists  the  Circuit  Judge,  in  viola- 
tion of  the  Constitution,  by  his  charge  impressed  "upon  the 
jury  his  evident  conviction  that  the  defendants,  while  at- 
tempting to  arrest  the  deceased  for^iolation  of  the  Dispen- 
sarj'  law,  fired  upon  and  killed  him  while  he  was  en- 

2  deavoring  to  evade  arrest  by  flight."  The  sole  issue 
in  the  case  was  whether  the  defendant  shot  deceased 
while  he  was  running  away,  and  without  any  attack  or  re- 
sistance on  his  part,  or  shot  only  in  self-defense  after  de- 
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ceased  had  fired  upon  him.  There  could  be  no  dispute  that 
the  offense  for  which  the  defendant  sought  to  arrest  the 
deceased  was  merely  a  misdemeanor,  and  the  charge  was  to 
the  effect,  if  the  deceased  was  killed  by  tiie  deffendants  while 
he  was  fleeing  or  running  away  from  them  to  avoid  arrest, 
it  would  be  manslaughter.  This  statement  of  the  law  is  not 
controverted,  and  while  it  was  made  clear  to  the  jury  by 
language  explicit  and  strong,  we  are  unable  to  discover  in 
the  charge  any  expression  of  opinion  that  the  deceased  had 
been  shot  while  fleeing  and  not  in  self-defense. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


SMITH,  ADMR.,  v.  ALLMON. 

Bqnim — ^NoTEs — ^PATMEmn — itECEim — AccouxT  Statkd. — statement  of 
amount  due  on  bond  by  attorney  of  payee,  under  facts  here,  held 
not  to  have  the  effect  of  an  account  stated.  Paymoits  against  a 
dead  man's  estate  proved  alone  in  parol  should  be  subjected  to  rigid 
scutiny  and  allowed  with  extreme  caution. 

Credit  endorsed  on  bond  and  afterwards  changed  by  indorsement 
across  it  of  application  of  part  of  fund  to  another  dd)t  between 
the  parties  signed  by  both,  is  stronger  than  an  ordinary  receipt,  yet 
it  is  subject  to  correction  by  proof  of  clear  mistake. 

Before  Dantzi^er,  J.,  Marlboro,  July,  1905.    Affirmed. 

Action  by  Wm.  M.  Smith,  as  administrator  of  Peter  T. 
Smith,  and  Mary  Smith,  against  Jacob  Allmon.  From  Cir- 
cuirt  decree,  defendant  appeals. 

Mr.  T.  B.  Boucher,  for  appellant,  cites:  Signature  ob- 
tained under  abuse  of  confidence  and  nUsapprekension  is  not 
binding:  32  S.  E.,  433. 
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Mr.  Knox  Livingston,  contra,  cites:  Mistake  and  fraud 
are  affinnatvi/e  defenses  and  must  be  established  by  clear 
proof:  20  Ency.,  2  ed.,  831 ;  13  S.  C,  340 ;  42  S.  C,  1 ;  39  S. 
C,  290;  63  S.  C,  410;  21  S.  C,  236;  2  S^ob.  Eq.,  148. 

July  9, 1906.     The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  The  plaintiff,  William  M.  Smith, 
brought  this  action  as  administrator  of  the  estate  of  Peter 
T.  Smith  to  foreclose  a  mortgage  given  by  the  defendant  to 
Mary  Smith,  under  the  impression  that  Peter  T.  Smith  was 
the  owner  of  the  nwrtgage  at  the  time  of  his  death,  as  as- 
signee of  Mary  Smith,  who  was  his  mother.  The  discovery 
having  been  afterward  made  that  there  was  no  assignment, 
the  complaint  was  amended  by  making  William  M.  Smith  a 
party  plaintiff  as  administrator  of  the  estate  of  Mary  Smith 
as  well  as  of  Peter  T.  Smith.  The  case  turns  entirely  on 
whether  certain  payments  set  up  by  the  defendant  should  be 
allowed.  The  bond  and  mortgage  in  suit  were  given 
August  24, 1874,  for  the  purchase  money  of  the  tract  of  land 
described  in  the  mortgage,  and  called  for  the  payment  of 
"two  thousand  dollars  in  three  equal  instalments,  the  first  to 
be  paid  on  the  first  day  of  January,  A.  D.  1875,  the  second 
on  the  first  day  of  January,  A.  D.  1876,  and  the  third  on  the 
first  day  of  January,  A.  D.  1877,  with  interest  on  the  whole 
amount  from  the  first  day  of  January  last,  at  the  rate  of 
seven  per  cent,  per  annum  until  the  first  day  of  January  next, 
and  thereafter  at  the  rate  of  twelve  per  cent,  per  annum  paya- 
ble annually,  until  the  whole  amount  be  paid."  On  the  same 
day,  August  24,  1874,  the  defendant  gave  to  Peter  T.  Smith 
a  bond  and  mortgage  for  $800,  representing  the  purchase 
money  of  another  tract  of  land,  and  containing  stipulations 
as  to  instalments  and  rate  of  interest  similar  to  those  in  the 
bond  and  mortgage  to  Mary  Smith.  Peter  T.  Smith  was  the 
agent  of  his  mother,  and  he  alone  dealt  with  Allmon  in  rela- 
tion to  his  own  mortg^gje  and  that  of  his  mother  also,  re- 
ceiving all  payments  made  on  either  paper.    The  mortgage 
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to  Peter  T.  Smith  has  been  produced  by  the  defendant  witii 
an  indorsement  of  satisfaction,  dated  April  21,  1881 ;  but  in 
order  to  ascertain  what  credits  should  be  made  on  account 
of  the  papers  now  in  suit,  it  is  necessary  to  find  all  the  pay- 
ments and  what  portion  of  them  it  took  to  satisfy  the  can- 
celled mortgage. 

We  consider,  first,  the  alleged  payments  of  $237.50,  pro- 
ceeds of  sale  of  five  bales  of  cotton,  and  $80,  the  value  of 
four  oxen.  In  this  connection  consideration  must  be  given 
to  the  force  and  effect  of  the  following  statement  made  at 
the  instance  of  Allmon  by  Judge  C.  P.  Townsend,  of  the 
law  firm  of  Townsend  &  Livingston,  in  whose  charge  as  his 
attorney  Smith  left  his  papers : 

"Balance  due  on  large  bond  19th  Jan.,  1880.  .$1,501  87 
J.  C  .Allmon. 
Balance  due  on  small  bond  l&th  Jan.,  1880. . .      848  56." 

The  referee,  Hon.  J.  H.  Hudson,  held  that  this  statement 
should  be  taken  as  correct,  and  adopted  as  a  new  starting 
point  for  the  computation,  expressing  his  views  in  these 
words: 

"I  conclude  that  these  baalnces  were  correct,  being  made 
in  the  presence  of  both  parties  and  accepted  by  them.  I  also 
conclude  that  tfie  prices  of  the  four  oxen  ($80)  and  of  the 
five  bales  of  cotton,  about  $237.50,  were  computed  by  Judge 
Townsend  as  credits  on  the  bond  in  suit,  in  finding  the  bal- 
ances of  one  thousand  five  hundred  and  one  and  87-100  dol- 
lars ($1,501.87),  on  the  19th  day  of  January,  1880,  which 
said  balances  I  find  to  be  correct  and  forming  the  proper 
basis  for  subsequent  calculations — that  is,  a  new  starting 
point." 

The  Circuit  Judge  took  a  different  view,  and  held  tiiat 
the  memorandum  should  be  disregarded.  Judge  Townsend 
testified  he  had  no  recollection  of  Ae  matter  beyond  the  fact 
that  as  a  member  of  the  firm  of  Townsend  &  Livingston  he 
was  attorney  for  Smith,  and  that  Smith  held  two  mortgages 
given  by  Allmon.     The  evidence  does  not  warrant  an  infer- 
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enc€  that  Smith  scrutinized  this  statement,  or  that  he  made 
any  representation  as  to  its  correctness  to  Allmon's  preju- 
dice, or  that  either  party  treated  it  as  an  account  stated, 
binding  upon  both  in  future  settlement.  But  even  if  the 
parties  had  agreed  that  it  should  have  the  effect  of  an 
account  stated,  it  could  not  be  binding  on  either  of  them  if 
clearly  shown  to  be  founded  on  erroneous  calculation.  If, 
however,  computation  based  on  the  allowance  of  the  disputed 
credits  above  mentioned  showed  the  anxmnts  due  January  19, 
1880,  to  be  approximately  those  set  down  on  the  memoran- 
dum, this  would  be  very  strong  evidence  that  Smith  and 
Allmon  then  agreed  on  these  credits.  But  the  difficulty  is 
that  calculation  shows  if  all  credits  claimed  are  allowed,  the 
aggregate  due  on  the  two  bonds  would  be  very  different  from 
the  figures  of  Judge  Townsend's  statement.  No  plan  of 
calculation  has  been  suggested  and  we  have  been  able  to  dis- 
cover none  which  would  approximate  his  result.  It  seems, 
therefore,  to  amount  to  a  demonstration  that  this  slip  of 
paper  does  not  furnish  the  true  amount  due  on  the  njortgages 
on  January  19,  1880,  and  it  is  impossible  to  draw  from  it 
any  conclusion  one  way  or  the  other  as  to  these  credits.  It 
is  but  due  to  Judge  Townsend  to  say  that  if  his  purpose  had 
been  to  make  a  statement  binding  on  the  parties,  it  would 
have  resulted  in  a  much  more  formal  paper  tlian  the  one 
here  presented,  showing  the  computation  by  which  the  result 
was  reached,  accompanied  by  some  acknowledgment  by  the 
parties  of  its  'correctness. 

But  the  defendant  further  relies  on  the  direct  testimony 
of  Joseph  Conwell  and  Peter  Haley  to  establish  these  credits. 
The  former  testified  he  delivered  for  Allmon  four  oxen  in 
1875  and  three  bales  of  cotton  in  1876  to  Smith,  who  said 
he  would  put  them  on  Allmon's  debt.  Haley  testified  to  the 
same  effect  as  to  the  cotton ;  and  Evans  Quick  to  hearing 
Smith  acknowledge  that  Allmon  was  entitled  to  credit  for 
the  oxen.  No  prudent  man  will  deny  that  alleged  payments 
set  up  against  a  dead  man's  estate,  resting  on  such  evidence 
as  this,  should  be  subjected  to  rigid  scrutiny  and  allowed 
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with  extreme  caution.  Many  of  our  people  are  foolishly 
careless  as  to  the  preservation  of  receipts  and  other  valuable 
papers,  but  we  cannot  help  thinking  it  is  very  significant 
that  the  defendant  produces  no  receipts  for  these  payments 
and  does  not  even  claim  that  he  ever  had  any,  and  that, 
though  the  bond  and  mortgage  were  paid  and  satisfied,  he 
produces  the  mortgage  so  marked,  while  the  bond  on  which 
the  credits  were  entered  and  which  should  be  in  his  posses- 
sion, is  not  produced  or  accounted  for.  Another  very  strong 
argument  against  these  credits  is  that  subsequently,  as  we 
shall  hereafter  see,  Allmon  made  an  admission  as  to  the 
amount  due  on  the  large  bond,  which  was  entirely  inconsist- 
ent with  the  allowance  of  these  credits.  The  burden  was  on 
the  defendant  to  establish  these  credits,  and  we  think  he  has 
failed  to  do  so. 

The  plaintiff  admits  the  defendant  was  entitled'  to  credit 
on  the  small  bond,  April  21,  18S1,  for  proceeds  of  sale  of 
land,  paid  by  Miss  Munnerljm,  amounting  to  $670;  and  al- 
lowing this  credit,  the  amount  due  June  20,  1881,  on  that 
bond  was  $1,047.84,  as  will  appear  from  the  following  state- 
ment, which  is  made  in  accordance  with  the  rule  laid  down 
in  Miller  v.  Hdl,  18  S.  C,  141 : 

Bond I $    800  00 

Interest  Jan.  1,  1874,  to  Jan.  1,  1875,  at 

7  per  cent $66  00 

Interest  on  $56  to  Apr.  21,  1881,  at  12 

per  cent 42  37 

98  37 

Simple  interest  on  $800,  Jan.  1,  1875,  to  Apr.  21, 

1881,  at  12  per  cent 605  33 

Annual  interest  on  $800,  Jan.  1,  1876,  to  Apr.  21, 

1881,  at  12  per  cent 193  92 

Credit  Apr.  21,  1881 •  670  00 

$1,027  62 
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Interest  on  $800  from  Apr.  21,  18&1,  to  June  20, 

1^81,  at  12  per  cent , 15  74 

Interest  on  $227.6&,  accrued  interest  from  Apr.  21, 

1881,  to  June  20,  1881,  at  12  per  cent 4  48 


$1,047  84 

On  June  20,  1881,  the  day  to  which  this  computation  of 
the  small  bond  reaches,  the  defendant,  as  all  agree,  was  enti- 
tled to  credit  for  $1,336.73,  the  proceeds  of  sale  of  cotton 
turned  over  to  P.  T.  Smith;  and  it  is  about  this  payment 
that  the  main  difference  arises.  It  was  first  entered  by 
Smith  as  a  credit  for  the  whole  amount  on  the  large  bond 
now  in  suit,  but  across  the  receipt  is  written  the  following 
undated  statement  in  red  ink,  signed  by  both  Smith  and  All- 
mon :  "This  receipt  is  changed  to  the  one  below  by  the  con- 
sent of  the  parties,  the  difference  being  credited'  on  another 
bond,  which  the  said  Smith  holds  against  the  said  Allmon, 
and  in  full  payment  thereof."     Then  follows : 

"304.52.  Rec'd  June  20, 1881,  of  Jacob  C.  Allmon,  three 
hundred  and  four  52-100  dollars  on  the  within  bond.  P.  T. 
Smith.     Attest  J.  Evans  Quidc." 

The  defendant  contends  that  before  this  the  small  mort- 
gage for  $800  had  been  cancelled  as  paid  in  full  on  April 
21,  1881,  the  payment  of  $670  on  that  date  being,  as  he 
alleges,  sufficient  for  that  purpose,  and  that,  therefore,  the 
whole  sum  of  $1,336.78  must  necessarily  be  credited  on  the 
bond  in  suit.  But  as  we  have  seen,  the  defendant's  conten- 
tion on  this  point  is  not  well  supported,  and  at  the  date  of 
this  last  payment  there  was  actually  due  on  the  smaller  bond 
$1,047.84.  Smith  had  under  his  control  at  this  time  the 
cotton  from  the  sale  of  which  this  sum  of  $1,336.73  was  sub- 
sequently derived,  and  being  sure  of  receiving  payment  from 
this  source,  it  was  quite  natural  and  reasonable  that  he  should 
anticipate  the  actual  receipt  of  the  money  and  cancel  the 
synall  mortgage,  in  order  to  allow  Allmon  to  make  good  title 
to  the  land  covered  by  it.     But,  on  the  other  hand,  plaintiff 
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cannot  maintain  his  position  that  Allmon  is  absolutely  bound 
to  stand  to  the  precise  words  and  figures  of  the  correction 
made  by  his  consent  in  the  receipt,  and  that  he,  therefore, 
cannot  claim  more  than  a  credit  of  $304.52  on  the  bond  in 
suit.  Without  doubt  this  red  ink  statement  as  to  the  true 
credit  to  be  allowed  is  very  strong  evidence  and  prima  facie 
binding  on  both  parties,  the  presumption  that  it  is  correct 
being  stronger  than  in  the  case  of  an  ordinary  receipt,  be- 
cause it  is  in  the  nature  of  a  receipt,  wWch  indicates  recon- 
sideration and  readjustment  by  both  parties.  Yet  it  is  subject 
to  correction  by  clear  proof  of  mistake,  and  the  clearest  pos- 
sible proof  of  mistake  would  be  that  the  computation  of  the 
debt,  allowing  only  the  credits,  which  the  plaintiff  does  not 
dispute,  showed  that  the  defendant  was  entitled  to  a  greater 
credit  than  $304.52  on  the  bond  in  suit.  But  so  far  from 
this  being  the  case  the  following  statement  shows  there  was 
a  small  error  in  favor  of  defendant,  and  that  he  was  really 
entitled  to  credit  on  the  large  bond  now  in  suit  for  $288.89 
instead  of  $304.52,  which  was  given: 

The  credit  June  20,  1881,  was $1,336  73 

Applicable  to  amount  due  on  small  bond  as  shown 

by  statement  above. ., 1,047  84 

Applicable  to  bond  in  suit  June  20,  1881 $   288  89 

That  the  result  of  the  calculation  of  the  two  bonds,  with- 
out allowance  of  the  credits  of  $237.50  and  $80  now  claimed, 
approximates  so  closely  the  result  indicated  by  the  red  iric 
indorsement,  tends  strongly  to  the  conviction  that  defendant 
did  not  then  consider  he  was  entitled  to  the  disputed  credits 
of  $237.50  and  $80.  This  conviction  is  not  weakened  by 
any  proof  of  deception  or  imposition  in  procuring  his  signa- 
ture to  the  red  ink  indorsement,  for  there  was  really  no 
such  proof. 

We  have  been  at  some  pains  to  ascertain  the  true  credits 
on  the  debt,  as  far  as  they  are  in  dispute,  and  if  the  defendant 
has  not  received  the  benefit  of  all  his  payments  he  is  the 
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victim  of  his  own  gross  negligence  in  not  taking  and  pre- 
serving receipts  or  other  evidences  of  payment. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


McKEE  V.  LINTON. 

Appeal — ^M^aoisteate. — Ak  Exceptiok  to  judgment  in  magistrate  court 
on  verdict  of  jury  that  it  is  contrary  to  tlic  law  and  the  evidence,  is 
sufficient  to  bring  under  review  in  the  Circuit  Court  the  verdict  of 
the  jury. 

Bums  V.  Qower,  34  S.  C  160,  d^th^g^h^d  from  thU. 

Before  KXugh,  J.,  Abbeville,  June  Term,  1906.  Af- 
firmed. 

Action  by  J.  W.  McKee,  Jr.,  against  Henry  Linton  and 
Asa  Bowie.  From  judgment  on  Circuit  reversing  judgment 
of  magistrate,  plaintiff  appeals. 

Mr.  Wm.  N.  Graydon,  for  appellant,  cites:  Under  the 
exceptions  here  Court  couid  not  consider  issues  of  fact:  34 
S.  C,  160;  Code  of  Proc.,  358,  368.  If  landlord  consents, 
can  laborer  give  a  vaiid  lien  on  crops?  48  S.  C,  267 ;  22  S. 
C,  548;  56  S.  C,  476;  57  S.  C,  507. 

Mr,  Frank  B,  Gary,  contra,  cites :  There  was  no  valid  lien 
in  this  case:  Code  1902,  3059 ;  3  S.  C,  46 ;  72  S.  C,  31. 

July  11,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Woods.  The  plaintiff  recovered  judgment 
in  a  magistrate's  court,  which  was  reversed  on  appeal  to  the 
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Circuit  Court.  The  Circuit  Judge  thus  concisely  states  the 
issues  made  by  the  pleadings:  "The  complaint  alleges,  in 
substance,  that  the  defendant  Linton  was  a  laborer  for  one- 
half  of  the  crops  made  by  him  for  the  defendant  Bowie;  that 
he  applied  to  the  plaintiff  to  furnish  him  supplies  to  make 
said  crops,  promising  to  secure  the  account  by  a  lien  on  his 
half  of  said  crops ;  that  the  defendant  Bowie  consented  for 
plaintiff  to  take  such  a  lien,  and  that  thereupon  the  plaintiff 
took  the  lien  and  advanced  the  supplies ;  that  in  the  fall  when 
the  account  fell  due  the  two  defendants  conspired  to  cheat 
and  defraud  the  plaintiff,  and  sold  and  disposed  of  said  crops 
intending  to  cheat  and  defraud  the  plaintiff,  and  refused  upon 
repeated  demands  to  pay  the  plaintiff  his  just  dues.  The 
defense  was  a  general  denial." 

The  legal  question  before  the  magistrate's  court  was 
whether  a  paper  given  by  a  laborer  working  for  a  share  of 
the  crop  purporting  to  be  an  agricultural  lien  for  advances 
would  be  made  valid  as  such  by  reason  of  the  fact  that  the 
landlord  had  verbally  consented  to  the  lien  and  agreed  to  see 
that  the  laborer's  share  of  the  crop  should  be  applied  to  it. 
Against  the  requests  of  defendant  the  magistrate  charged : 
"If  the  defendant  Bowie  agreed  or  consented  for  Henry  Lin- 
ton to  give  a  lien  on  his  part  of  the  crop,  and  then  allowed 
and  abetted  said  Linton  to  make  way  with  said  crop,  so  as 
to  defraud  the  plaintiff,  then  he  was  liable  for  the  debt." 

All  the  specific  exceptions  in  the  appeal  to  the  Circuit 
Court  related  entirely  to  allied  errors  of  law  committed  by 
the  magistrate  in  his  charge,  the  stress  being  on*  the  excep- 
tion to  the  portion  of  the  charge  just  quoted.  These  grounds 
of  appeal  were  not  passed  on  but  expressly  waived  by  the 
Circuit  Judge,  who  held  even  if  the  magistrate  was  right  in 
his  view  of  the  law,  the  verdict  should  have  been  for  the 
defendants,  because  the  evidence  did  not  support  the  find- 
ing of  fact  upon  which  the  verdict  was  necessarily  based, 
that  Bowie,  the  landlord,  gave  consent  to  the  lien  from  Lin- 
ton, the  laborer.     On  his  conclusion  as  to  this  issue  of  fact 
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the  Circuit  Judge  reversed  the  judgment  of  the  magistrate 
and  dismissed  the  complaint. 

The  plaintiff  as  appellant  here  maintains  the  judgment  of 
the  Circuit  Court  roust  be  reversed  because  there  was  no 
ground  of  appeal  from  the  magistrate's  court  definitely  set- 
ting out  any  specific  error  in  the  findings  of  fact,  and  in 
support  of  this  position  relies  on  the  case  of  Bums  v.  Gower, 
34  S.  C,  160,  13  S.  E.,  331.  That  case,  however,  is  clearly 
distinguished  from  this.  There  the  magistrate  himself  tried 
the  cause  without  a  jury  and  rested  his  judgment  on  specific 
findings  of  fact  as  to  distinct  issues  in  the  cause,  and  it  was 
quite  reasonable  to  require  that  "the  grounds  of  exception" 
required  by  the  statute  should  definitely  challenge  the  specific 
findings  of  fact  made  by  the  magistrate.  Here  the  case  was 
tried  by  a  jury,  whose  verdict  did  not  indicate  except  infer- 
entially  what  view  they  took  of  any  particular  fact ;  and  the 
Court  will  not  in  such  a  case  require  of  an  appellant  the  im- 
possible task  of  ascertaining  and  stating  the  conclusions  of 
the  jury  as  to  particular  issues  of  fact  and  pointing  out  the 
specific  errors.  We  do  not  perceive  how  the  verdict  of  a 
jury  can  be  more  definitely  challenged  as  to  an  issue  of  fact 
than  by  alleging  it  to  be  contrary  to  the  evidence.  The  de- 
fendant's last  ground  of  appeal  from  the  magistrate's  court 
alleged  that  "the  judgment  was  in  all  respects  contrary  to 
the  law  and  evidence  in  the  case,"  and  this  was  sufficient  to 
bring  under  the  review  of  the  Circuit  Court  the  verdict  of 
the  jury.  For  the  reasons  above  stated,  the  cases  of  Mole  v. 
Folk,  45  S.  C,  265,  22  S.  E.,  822 ;  Peebles  v.  Cummings, 
45  S.  C,  107,  22  S.  E.,  730,  and  others  holding,  that  an 
exception  is  too  general  which  alleges  a  finding  of  fact  in  a 
decree  or  a  report  or  an  instruction  to  the  jury  to  be  contrary 
to  the  law  and  the  evidence,  have  no  application  to  this  case. 

The  reversal  of  the  magistrate's  judginent  as  to  the  de- 
fendant Linton  was  doubtless  an  inadvertence,  as  there  could 
be  no  question  of  the  plaintiff's  right  to  recover  against  him, 
under  the  allegations  of  the  complaint  and  the  proof,  the 
unpaid  balance  of  his  account.     The  judgment  of  the  Circuit 
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Court  dismissing  the  complaint  as  to  Linton  must^  therefore, 
be  reversed,  and  the  judgment  of  the  magistrate's  court  af- 
firmed. As  to  Asa  Bowie,  the  judgment  of  the  Circuit  Court 
is  affirmed. 


CASTLES,  ADMR.,  ▼.  LANCASTER  COUNTY. 

Vekue. — Judge  at  Chambbm  has  no  power  to  grant  change  of  venue 
on  ground  that  ends  of  Justice  would  be  thereby  promoted. 

Before  Gage,  J.,  Chester,  February,  1906.    Reversed. 

Motion  for  change  of  venue  in  case  of  W.  T.  Castles,  ad- 
ministrator of  estate  of  John  T.  Morrison,  against  Lancaster 
County.    The  following  is  Circuit  order: 

"Motion  by  plaintiff,  at  chambers,  to  change  the  venue 
herein  from  Lancaster  to  Chester. 

"Two  grounds  are  stated  for  the  change,  to  wit  : 

"(1)  Because  the  convenience  of  witnesses,  and  the  ends 
of  justice,  would  be  thereby  promoted. 

"(2)  Because  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  in  Lancaster. 

"At  the  threshold  defendant  submits,  that  the  motion 
should  be  a  removal  from  Lancaster,  not  to  Chester,  but  to 
some  other  county  in  the  Sixth  Judicial  Circuit.  That  is  so ; 
but  so  much  of  the  motion  papers  as  nominates  Chester  is 
surplusage ;  it  does  not  affect  the  legality  of  the  motion.  And 
defendant  further  submits,  that  this  motion  is  now  pending 
in  the  Circuit  Court  at  Lancaster,  where  it  was  first  made, 
Judge  Buchanan  presiding;  and  pending  there,  it  must  be 
decided  there. 

"Judge  Buchanan,  sitting  in  term  time  at  Lancaster,  de- 
clined to  hear  the  motion,  for  reasons  satisfactory  to  himself. 
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I  think  his  action  was  eqtiivalent  to  a  dismissal  of  the  niotioti 
without  prejudice. 

"Recurring  now  to  the  grounds  of  the  motion  stated  at  the 
start.  I  shall  consider  them  in  an  inverse  order,  for  the 
Code  of  Procedure  states  them  in  an  order  inverse  to  that 
stated  in  the  motion  papers.  A  motion  to  change  the  venue, 
upon  the  ground  that  there  is  reason  to  believe  that  an 
impartial  trial  cannot  be  had  in  Lancaster,  'must  be  made 
to  the  Judge  sitting  in  regular  term.'  That  is  the  langfuage 
of  the  law.  Code  of  Laws,  sec.  2735.  The  motion  on  that 
ground  is  made  before  me  at  chambers,  and  I  have  no  juris- 
diction there  to  hear  and  try  it.  On  that  ground,  therefore, 
the  motion  is  refused. 

"It  is  not  denied  that  a  motion  to  change  the  venue  may- 
be made  at  chambers  *when  the  convenience  of  witnesses 
and  the  ends  of  justice  would  be  promoted  by  the  change.' 
The  proof  shows  that  the  plaintiff  has  nine  witnesses  non- 
resident in  Lancaster,  and  the  defendant  has  thirteen  wit- 
nesses resident  there.  It  would  be  an  abuse  of  my  discretion 
to  conclude  from  the  proof  that  the  convenience  of  witnesses 
demand  that  the  cause  shall  be  removed  from  Lancaster. 
Indeed,  I  am  sure  the  cause  should  not  be  removed  on 
that  ground. 

"But  the  plaintiff  contends,  that  the  statute  names  an- 
other and  distinct  ground  than  the  convenience  of  witnesses, 
for  a  change  of  venue,  to  wit:  When  *the  ends  of  justice 
would  be  promoted  by  the  change.'  The  Code  of  Procedure 
really  states  four  grounds  upon  which  a  change  of  venue  may 
be  ordered,  to  wit :  When  the  county  designated  in  the  com- 
plaint is  not  the  proper  one.  When  an  impartial  trial  cannot 
be  had  in  the  county  named.  When  the  convenience  of  wit- 
nesses would  be  promoted.  When  the  ends  of  justice  would 
be  promoted.  A  plain  reading  of  the  statute,  without  any 
aid  from  the  rules  of  construction,  indicates  that  meaning. 
After  naming  three  particular  instances  in  which  a  Court 
might  change  the  place  of  trial,  the  Legislature  finally 
granted  full  power  to  the  Court  to  make  the  change  *when 
38—74 
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the  ends  af  justice  would  be  promoted  by  the  change.'  A 
change  might  be  warranted  upon  either  of  the  three  grounds 
first  named  above,  and  yet  the  ends  of  justice  might  warrant 
it.  It  is  hard  to  conceive  of  a  wider  and  juster  provision  of  a 
statute,  than  the  allowance  of  a  remedy  to  promote  the  ends 
of  justice.  Utsey  vs.  R,  R.,  38  S.  C,  405;  IVUlaughby  vs. 
R.  R.,  46  S.  C,  320. 

"So  that,  the  enquiry  now  is,  would  the  ends  of  justice  be 
promoted  by  a  change  of  the  place  of  trial  from  Lancaster  to 
another  county  in  the  Sixth  Circuit?  The  end  sougrht  is  the 
accomplishment  of  justice;  and  every  litigant  ought  to  covet 
that.  Justice,  and  the  execution  of  the  laws  of  the  country, 
ought  to  be  interchangeable  terms. 

"The  complaint  charges,  that  one  John  T.  Morrison  who, 
on  October  1,  1904,  was  taken  from  the  custody  of  an  officer 
by  a  mob  of  unlawful  persons,  and  hanged  until  he  was  dead, 
and  that  this  occurred  in  Lancaster  County.  If  that  is  so, 
the  county  of  Lancaster  is  'liable  in  exemplary  damages  of 
not  less  than  $2,000  to  the  legal  representatives  of'  Morri- 
son. That  provision  of  the  Constitution  was  enacted  in  an 
effort  to  save  the  State  from  the  degradations  of  lynch  law. 
While  that  law  stands,  it  is  right,  and  while  organized  society 
stands,  lynching  is  wrong.  The  death  of  Morrison  at  the 
hands  of  a  mob  sixteen  months  ago  is  more  than  probable. 
That  it  should  be  enquired  into  is  not  denied  by  law-abiding 
persons.  The  object  of  this  action  is  to  enquire  into  it,  for 
that  has  not  been  hitherto  done ;  and  the  object  of  this  nK>tion 
is  to  so  enquire  into  it  as  that  justice  may  be  promoted. 

"The  affidavits  and  exhibits  were  numerous  and  volumi- 
nous. It  is  not  necessary  to  recite  them  here,  they  are  a 
part  of  the  record. 

"From  their  inspection  I  am  altogether  satisfied  that  the 
ends  of  justice  will  be  promoted  by  a  removal  of  the  cause 
from  Lancaster,  and  a  trial  of  its  issues  in  another  county. 

"As  suggested  by  counsel  for  the  defendant,  there  may 
be  some  reasons  why  the  cause  should  not  be  removed  to 
Chester.    There  are  only  two  other  counties  in  the  Circuit, 


Digitized  by  VjOOQIC 


Castles  v.  Lancaster  County.  615 

Rep.]  April  Tenn,  1906. 

York  and  Fairfield  Fairfield  has  but  recently  tried  a  cause 
for  Lancaster,  and  York  j<5  more  accessible  from  Lancaster 
than  is  Winnsboro. 

"It  is  therefore  ordered : 

"That  the  trial  of  this  cause  be  changed  from  Lancaster 
to  York ;  that  the  clerk  of  this  Court  shall  transfer  the  record 
to  the  clerk  at  York,  which  officer  shall  receive  and  file  the 
same  in  his  office,  for  trial  as  other  causes  are  tried;  that 
all  the  affidavits  and  exhibits  be  first  filed  by  the  clerk  at 
Lancaster." 

The  defendant  appeals  upon  the  following  exceptions : 

"1.  Because  the  Circuit  Judge  had  no  power  or  authority 
to  change  the  place  of  trial  of  this  action  upon  the  ground 
alone  that  the  'ends  of  justice  would  be  promoted  by  the 
change,*  the  statute  giving  such  authority  only  'when  the 
convenience  ol  witnesses  and  the  ends  of  justice  would  be 
promoted  by  such  cnange.' 

"2.  Because  the  Circuit  Judge  erred  in  holding  that  'the 
Code  of  Procedure  really  states  four  grounds  upon  which  a 
ctiange  of  venue  may  be  ordered,'  and  erred  in  holding  that 
a  change  of  the  place  of  trial  could  be  had  upon  the  groimd 
alone  that  'the  ends  of  justice  would  be  promoted  by  such 
change.' 

"3.  Because  the  Circuit  Judge,  having  correctly  concluded 
that  in  this  case  *the  convenience  of  witnesses'  would  not  be 
promoted  by  a  change  of  the  place  of  trial,  erred  in  ordering 
a  change  of  venue  upon  the  ground  alone  that  'the  ends  of 
justice  would  be  promoted*  by  such  change. 

"4.  Because  the  Circuit  Judge  erred  in  the  conclusion  that 
the  Legislature,  'after  naming  three  particular  instances  in 
which  the  Court  might  change  the  place  of  trial/  finally 
granted  full  power  to  the  Court  to  make  the  change  'when 
the  ends  of  justice  would  be  promoted  by  the  change.' 

"5.  Because  the  Circuit  Judge,  having  correctly  concluded 
that  he  had  no  jurisdiction  at  chambers  to  pass  upon  the 
question  as  to  whether  or  not  a  change  of  venue  should  be 
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had  for  the  reason  that  a  fair  and  in^rtial  trial  could  not 
be  had  in  Lancaster  County,  erred  in  concluding  that  he  had 
jurisdiction  at  chambers  to  change  the  venue  upon  the  ground 
that  the  ends  of  justice  would  be  promoted  by  the  change, 
thereby  doing  by  indirection  that  which  he  held  himself  to  be 
without  authority  to  do  directly. 

"6.  Because  the  county  of  Lancaster  beii^  the  county  fixed 
by  law  as  the  place  of  trial  of  this  cause,  it  was  and  is  in 
effect  judicial  legislation  to  hold  that  a  change  of  venue  nmy 
be  ordered  on  the  ground  alone  'that  the  ends  of  justice 
would  be  promoted  by  the  change  of  the  place  of  trial'  of  a 
case  of  this  kind  to  some  other  county." 

Messrs.  Ernest  Moore  and  W.  C.  Hough,  for  appellant, 
cite:  Code  of  Proc.,  147;  38  S.  C,  405;  46  S.  C,  320;  Code 
1902,  2735. 

Messrs.  W.  H.  Nembold  and  /.  C.  Wilborn,  contra.  Mr. 
Newbold  cites:  Code  of  1902,  2733;  Code  of  Proc.,  402; 
14  S.  C.  11 ;  9  S.  C,  276 ;  26  S.  C,  99 ;  24  S.  C,  122 ;  Code 
of  Proc.,  147;  72  S.  C,  573;  54  S.  C,  368;  46  S.  C,  317; 
38  S.  C,  403;  26  Ency,,  159.  The  word  ''and"  should  he 
construed  to  have  meaning  of  ''orf'  36  S.  C,  203 ;  Bish.  on 
Wr.  L.,  sees.  4,  119,  120;  26  Ency.,  530;  23  S.  C,  455;  7 
Rich.  Eq.,  425;  40  Ala.,  20;  142  Mass.,  394;  58  S.  C,  408; 
Pot.  Dwar.  on  St.,  132 ;  End.  on  Int.  of  St.,  sec.  183. 

July  13,  1906.  The  opinion  of  the  Court  was  delivered 
by 

Mr.  Justice  Jones.  The  plaintiff,  as  administrator, 
brought  this  action  against  Lancaster  County  to  recover 
damages  for  the  alleged  lynching  of  John  T.  Morrison  by  a 
mob  within  the  limits  of  the  bounty.  A  motion  was  made 
by  plaintiff  before  Judge  Gage  at  his  chambers,  Chester,  S. 
C,  upon  notice  and  affidavits,  for  an  order  to  change  the 
place  of  trial.  1.  Because  the  convenience  of  witnesses  and 
the  ends  of  justice  would  be  promoted  by  the  change.    2. 
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Because  there  is  reason  to  believe  that  an  impartial  trial  can 
not  be  had  in  Lancaster  County. 

Judge  Gage  held  that  he  had  no  jurisdiction  to  hear  the 
motion  on  the  second  ground,  and  as  to  the  first  ground 
found  as  matter  of  fact  that  the  convenience  of  witnesses 
would  not  be  promoted  by  the  change,  but,  nevertheless,  held 
that  the  ends  of  justice  would  be  promoted  by  the  change, 
and  accordingly  ordered  a  change  of  venue  to  York  0>unty. 

The  question  now  presented  by  the  exceptions  of  defend- 
ant-appellant is  whether  Judge  Gage  had  power  at  diambers 
to  grant  change  of  venue  solely  on  the  ground  that  the  ends 
of  justice  would  be  promoted.  The  order  of  Judge  Gage 
and  the  exceptions  thereto  are  officially  reported  herewith. 
We  think  Judge  Gage  exceeded  his  power.  Section  147  of 
the  Code  of  Civil  Procedure  states  three  cases  in  which  the 
place  of  trial  may  be  changed : 

^"1.  When  the  county  designated  for  that  purpose  in  the 
complaint  is  not  the  proper  county. 

"2.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  therein. 

"3.  When  the  convenience  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  the  change." 

A  motion  for  change  of  venue  may  be  tried  at  chambers 
on  the  first  and  third  grounds  above.  Utsey  v.  Railroad 
Co.,  38  S.  C,  399,  17  S.  E.,  141;  Fishbume  v.  Minott,  72 
S.  C,  574;  but,  as  Judge  Gage  correctly  held,  a  Judge  at 
chambers  has  no  jurisdiction  to  remove  a  case  on  the  second 
ground.  WilUmghby  v.  Railroad,  46  S.  C,  320,  24  S.  E., 
308.  The  effect  of  the  order  of  Judge  Gage  is  to  construe 
the  third  ground  mentioned  in  the  statute  as  really  consti- 
tuting two  separate  and  distinct  grounds,  as  if  the  statute 
had  read,  "when  the  convenience  of  witnesses  or  the  ends 
of  justice  would  be  promoted."  But  when  the  Court  in  the 
Utsey  case  held  that  a  motion  on  the  third  ground  could  be 
entertained  at  chambers,  it  did  not  so  construe  the  statute; 
on  the  contrary,  the  language  of  the  Court  is  as  follows :  "We 
agree  with  the  appellant  that  the  Circuit  Judge  in  gianting 
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the  order  here  in  questioti  should  be  controlled  in  his  judicial 
discretion  by  the  words  of  the  statute,  that  'the  convenience 
of  witnesses  and  the  ends  of  justice  would  be  promoted  by 
the  change/  But  we  are  not  able  to  see  that  the  Circuit 
Judge  has  not  observed  both  requirements  here.  Indeed,  if 
we  may  be  pardoned  the  observation,  it  seems  to  us  that  the 
ends  of  justice  are  subserved  when  the  testimony  of  nine 
witnesses,  all  living  in  Sumter  County,  is,  by  this  very  order, 
submitted  to  a  jury  of  Sumter  County.  The  very  object  of 
our  jury  system,  in  requiring  jurors  from  the  vicinage  to 
pass  upon  the  credibility  of  witnesses,  is  tfie  promotion  of 
the  ends  of  justice."  Undoubtedly  the  meaning  of  the 
statute,  in  coupling  "the  convenience  of  witnesses"  and  "the 
ends  of  justice"  together  as  a  single  ground  for  change  of 
venue,  was  to  authorize  a  change  on  this  ground  only  when 
both  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted,  or  to  prevent  a  change  merely  for  the 
convenience  of  witnesses  and  without  regard  to  the  ends  of 
justice.  If  we  should  give  to  the  words  "ends  of  justice"  a 
meaning  which  embraces  matters  covered  by  the  words  "im- 
partial trial"  or  "fair  and  impartial  trial,"  and  hold  that  a 
Judge  at  chambers  has  power  to  change  venue  to  promote 
"the  ends  of  justice"  solely,  but  has  no  power  at  chambers 
to  make  such  change  to  promote  an  "impartial  trial,"  we 
would  contradict  ourselves  and  allow  a  Judge  at  chancers 
to  do  indirectly  what  he  has  no  power  to  do  directly.  The 
Circuit  Judge  does  not  indicate  in  what  way  the  ends  of  jus- 
tice would  be  promoted  by  a  change  of  venue,  since  he  finds 
that  the  convenience  of  witnesses  would  not  be  promoted,  and 
properly  declines  to  consider  whether  a  fair  and  in>partial 
trial  may  not  be  had  in  Lancaster  County,  unless  it  be  con- 
tained in  the  suggestion  of  the  liability  of  the  county  to  pay 
in  the  event  of  recovery.  But  this  suggestion  necessarily 
involves  a  consideration  whether  a  fair  and  impartial  trial 
may  be  had  in  a  county  which  is  sued,  and  in  any  event  is 
not  a  matter  for  the  determination  of  a  Judge  at  chambers. 
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The  order  of  Judge  Gage  changing  the  place  of  trial  from 
Lancaster  County  to  York  County,  being  in  excess  of  his 
power  at  chambers,  is  reversed  and  set  aside. 


Mr.  Justice  Gary  dissents. 


SMITH  ▼.  WALKER,  SUPERVISOR. 

T0WKSHIP8 — Constitution" — Bonded  Debt — ^Taxation — Municipal  Coe- 
poBATioN. — The  power  of  the  State  to  alter  or  destroy  subordinate 
municipal  corporations  can  not  be  so  exercised  as  to  impair  the  obli- 
gation of  existing  contracts.  The  amendment  of  1903  to  art.  VII., 
sec  11,  of  Constitution  of  1895,  providing  that  the  corporation  of 
certain  townships  should  be  abolished,  is  void  as  against  bonded  debts 
previously  created  by  them,  and  the  Legislature  may  treat  such  debts 
as  valid  upon  said  territory  and  provide  for  its  payment  by  taxation, 
and  designate  the  proper  officers  and  agents  to  carry  out  such  pur- 
pose. 

Floyd  V.  PenriUj  30  S.  C,  1,  disregarded  because  it  is  duty  of  this  Court  to 
give  full  faith  and  credit  to  contrary  opinion  of  U.  8.  Court, 

Petition  in  original  jurisdiction  of  this  Court  by  C.  D. 
Smith  and  J.  W.  McCullough  against  J.  W.  Walker  as 
County  Supervisor  and  T.  P.  Neves  and  J.  W.  Moore  as 
County  Commissioners,  as  follows: 

"1.  That  your  petitioners  are  residents  of  the  county  of 
Greenville,  and  the  owners  of  certain  real  estate  situate  in 
the  township  of  Dunklin,  in  said  county,  and  that  they  are 
taxpayers  in  said  township. 

"2.  That  the  defendant  John  W.  Walker  is  County  Super- 
visor for  said  county,  and  T.  P.  Neves  and  J.  W.  Moon  are 
County  Commissioners  for  said  county,  and  together  con- 
stitute the  Board  of  County  Commissioners  for  said  county. 

"3.  That  heretofore,  on  December  23,  1882,  the  General 
Assembly  of  this  State  passed  an    act    incorporating  the 
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Greenville  and  Port  Royal  Railroad  Company,  and  author- 
izing the  issue,  by  the  Board  of  County  Commissioners  of 
the  several  counties,  of  bonds  in  behalf  of  such  townships 
as  should  be  interested  in  the  construction  of  said  railroad, 
said  bonds  to  be  issued,  however,  only  after  a  petition  from 
the  freeholders  in  said  townships,  and  after  the  electors  of 
said  townships  should  have  voted  therefor.  That  on  De- 
cember 24,  1885,  an  amendatory  act  was  passed  changing 
the  name  of  the  said  railway  company,  and  declaring  the 
townships  corporations  for  the  purposes  of  said  act,  and 
subject  to  all  liabilities  arising  thereunder,  and  naming  the 
Board  of  County  Commissioners  as  the  corporate  agents 
thereof. 

"4.  That  in  pursuance  of  said  act  and  in  compliance  with 
its  terms,  the  Board  of  County  Commissioners  for  Green- 
ville County  did  on  May  5th,  1886,  issue  bonds  of  Dunklin 
Township  aggregating  eleven  thousand  nine  hundred  dol- 
lars. 

"5.  That  soon  thereafter  the  Supreme  Court  of  this  State, 
in  the  case  of  Floyd  vs.  Perrin,  reported  in  30  S.  C,  1,  held 
said  statutes  insofar  as  they  authorized  the  issue  of  township 
bonds,  to  be  in  violation  of  sec.  8,  of  art.  IX.,  of  the  Con- 
stitution of  1868,  taking  the  ground  that  said  bonds  were 
not  for  a  corporate  purpose  of  said  township.  This  petition 
charges  that  as  a  nmtter  of  fact  said  decision  was  correct 
and  said  act  was  unconstitutional,  and  said  bonds  invalid. 

"6.  That  thereafter  various  suits  were  instituted  in  the 
United  States  Circuit  Court  for  the  District  of  South  Caro- 
lina, by  non-resident  bondholders  against  the  several  town- 
ships which  had  issued  bonds  under  said  statutes.  Two  of 
said  suits  were  carried  to  the  Supreme  Court  of  the  United 
States  by  writ  of  error,  and  several  others  to  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit.  That  in  said  cases 
it  was  adjudged  by  Supreme  Court  of  the  United  States 
and  Court  of  Appeals  that  said  bonds  were  vz^Iid  and  bind- 
ing indebtedness  upon  said  townships,  and  that  the  statutes 
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were  not  in  violation  of  the  Constitution  of  the  State,  and 
accordingly  judgments  have  been  rendered  in  said  causes 
against  the  defendant  townships.  That  among  the  cases 
in  which  judgment  was  recovered  by  the  bondholders  were 
two  against  Dunklin  Township,  instituted  by  Fannie  C. 
Pardee  and  Vannoy  Cleveland,  respectively,  in  both  of 
which  judgment  was  recovered  against  said  township. 

"7.  That  on  February  28th,  1902,  the  General  Assembly 
of  this  State  passed  a  joint  resolution  proposing  an  amend- 
ment to  sec.  11,  of  art.  VII.,  of  the  Constitution  of  1896, 
which  amendment  was  voted  upon  favorably  at  the  general 
election  in  November,  1902,  and  was  ratified  by  the  General 
Assembly  by  a  joint  resolution  passed  on  February  23,  1903. 
That  by  said  constitutional  amendment  it  was  provided  that 
sec.  11,  of  art.  VIL,  should  not  apply  to  the  following  town- 
ships :  Dunklin  and  Oak  Lawn,  in  Greenville  County ;  Ookes- 
bury,  Ninety-Six  and  Cooper,  in  Greenwood  County;  Sulli- 
van, in  Laurens  County;  Huiett  and  Pine  Grove,  in  Saluda 
County.  That  the  corporate  existence  of  said  townships  be 
destroyed  and  all  officers  and  agents  abolished  and  removed. 
Your  petitioner  charges  that  said  amendment  operates  to 
deprive  all  officers  and  persons  whatsoever  of  any  power  to 
do  any  act  in  behalf  of  the  townships  mentioned,  and  to 
prevent  any  officers  or  persons  whatsoever  from  creating  or 
renewing  or  refunding  any  indebtedness  of  any  of  the  said 
townships. 

"8.  That  the  question  as  to  the  ettect  of  said  amendment 
upon  the  township  bonds  which  had  been  issued  under  the 
acts  of  1882  and  1885  was  raised  in  a  certain  case;  to  wit : 
Folsom  vs,  Graham,  in  the  United  States  Circuit  Court  for 
the  District  of  South  Carolina,  which  case  was  carried  by 
writ  of  error  to  the  United  States  Supreme  Court,  and  that 
Court  by  a  decision  rendered  on  January  8,  1906,  held  in 
substance  that  said  constitutional  amendment  had  no  effect 
so  far  as  said  bonds  were  concerned,  and  that  the  said 
amendment  was  void  as  to  them,  and  that  it  tended  to  impair 
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the  obligation  of  the  contract,  and  it  held  further  that  said 
bonds  were  a  valid  indebtedness  against  the  said  townships, 
and  that  payment  thereof  could  be  enforced  by  taxation. 

"9.  That  in  consequence  of  said  decision  the  General  As- 
sembly of  this  State,  on  February  21st,  1906,  25  Stat,  309, 
passed  an  act  authorizing  the  County  Board  of  Commission- 
ers of  the  counties  in  which  townships  were  situate .  to  adjust 
the  said  bonded  indebtedness  by  paying  sixty-five  per  cent. 
of  the  principal  of  said  bonds,  and  of  imbarred  coupons  and 
of  interest  on  the  same,  and  by  paying  all  costs ;  and  in  order 
to  raise  the  money  for  said  ptjrpose  said  act  authorized  the 
County  Boards  of  Commissioners  to  issue  bonds  of  the  sev- 
eral townships,  and  said  act  directed  that  for  the  payment  of 
said  bonds  taxes  should  be  annually  levied  and  collected  by 
the  proper  county  officers. 

"10.  That  the  County  Board  of  Commissioners  for  Green- 
ville County,  acting  in  pursuance  of  the  terms  of  said  stat- 
ute, have  negotiated  for  the  settlement  of  the  said  bonds 
issued  by  Dunklin  Township,  and  said  board  is  prepared  to 
issue  bonds  of  said  township  under  the  terms  of  said  statute, 
and  will  do  so  unless  restrained  by  this  Court,  to  the  great 
and  irremedial  damage  of  your  petitioner  and  other  tax- 
payers. That  your  petitioner  is  without  remedy  except  in 
this  Court. 

"11.  Your  petitioner  charges  that  the  said  act  of  February, 
1906,  is  unconstitutional,  null  and  void,  in  tliat  the  same  is 
violative  of  the  constitutional  amendment  adopted  on  Feb- 
ruary 23,  1903,  and  in  that  the  said  township  of  Dunklin  is 
now  without  any  officers  or  agents  who  are  authorized  to  act 
in  its  behalf. 

"Wherefore,  your  petitioner  prays  that  this  Court  will 
enjoin  the  said  County  Board  of  Commissioners  for  Green- 
ville County  from  issuing  the  bonds  as  aforesaid,  and  the 
statute  of  February,  1906,  be  declared  unconstitutional  and 
of  no  effect.  And  your  petitioner  prays  that  a  rule  may 
be  issued  against  said  County  Board  of  Commissioners  re- 
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quiring  them  to  show  cause  why  the  said  injunction  should 
not  issue." 

MTURN. 

"The  defendants  having  been  required  to  show  cause  why 
the  prayer  of  this  petition  should  not  be  granted  for  cause 
show: 

**1.  They  admit  that  they  are  about  to  issue  bonds  in  be- 
half of  Dunklin  Township  for  the  purpose  of  refunding  the 
oMtstanding  bonds  of  said  township,  and  they  allege  that 
they  are  acting  strictly  in  accordance  with  the  statute  of 
1906  and  with  the  full  advice  of  the  committee  appointed  by 
the  taxpayers  of  said  township  and  of  the  attorney  repre- 
senting said  township.  They  allege  further  that  said  act  is 
conslitutional. 

"2.  They  deny  all  matters  and  things  set  forth  in  said 
petition  inconsistent  with  the  foregoing." 

Messrs,  Shutnan  &  Earle,  for  petitioners  (oral  argument). 

Mr,  Jos.  A.  McCullough,  contra  (oral  argument). 

Mr,  H.  J,  Hayneswortk,  for  bondholders,  cites:  Botids 
are  valid  debts  of  toimskips:  159  U.  S.,  611 ;  30  C.  C.  A., 
657;  31  C.  C.  A.,  593;  45  C.  C.  A.,  429;  26  Sup.  Ct.  R., 
245;  63  S.  C,  544;  64  S.  C,  374.  And  may  be  paid  by 
taxation  or  refunding  bonds:  49  S.  C,  89,  Provision  for 
payment  is  not  dependent  on  incorporation  of  townships: 
Art.  X.,  sees.  5  and  6;  30  S.  C,  604;  62  S.  C,  28;  3  Dill, 
113;  95  U.  S.,  360;  111  U.  S.,  263;  120  U.  S.,  141;  105 
U.  S.,  237;  45  C.  C.  A.,  479;  43  Fed.  R.,  352;  21  C.  C.  A., 
511;  137  Fed.  R.,  449. 

July  4,  1906.     The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  The  petitioners,  residents  of  Green- 
ville County  and  taxpayers  in  Dunklin  Township,  in  said 
county,  have  applied  to  this  Court  in  its  original  jurisdiction 
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to  enjoin  the  county  commissioners  of  Greenville  County 
from  issuing  bonds  pursuant  to  the  act  of  February  21, 1906, 
25  Stat,  309,  on  the  ground  that  said  act  is  unconstitutionaL 
Reference  is  made  to  the  petition  and  return  herewith  re- 
ported for  a  more  detailed  statement. 

The  title  to  the  act  in  question  is,  **An  act  authorizing  the 
adjustment  of  the  bonded  indebtedness  of  certain  towndiips 
contracted  in  aid  of  railroads."  The  preamble  of  said  act 
recites  that  under  "An  act  to  charter  the  Greenville  and  Port 
Royal  Railroad  Company,"  approved  December  23,  1882, 
and  an  amendatory  act  approved  December '24:,  1885,  Dunk- 
lin Township  (among  others),  pursuant  to  an  election  held 
under  said  act,  issued  certain  bonds  of  said  township  amount- 
ing to  $11,900.  The  preamble  also  recites  that  in  certain 
suits  brought  by  the  holders  of  certain  of  said  bonds  it  has 
been  decided  by  the  Supreme  Court  of  the  United  States 
and  the  Court  of  Appeals  for  the  Fourth  Circuit  of  the 
United  States,  that  said  bonds  constitute  a  valid  and  binding 
indebtedness  of  said  townships  respectively,  and  that  the 
same  must  be  paid  by  taxation,  and  it  is  further  recited  that 
negotiations  are  pending  looking  to  an  adjustment  of  said 
bonded  indebtedness. 

Section  one  authorizes  the  county  board  of  commissioners 
of  Greenville  County  (and  other  counties  named)  to  settle 
the  bonded  indebtedness  of  Dunklin  Township  (and  other 
townships  mentioned)  by  paying  the  bondholders  sixty-five 
per  cent,  of  the  principal  of  the  said  bonds  and  designated 
interest,  upon  surrender  of  the  bonds  and  coupons  and  satis- 
faction of  the  said  judgments,  and  it  is  specially  provided 
that  the  county  board  of  commissioners  of  Greenville  County 
representing  Dunklin  Township  may  make  such  adjustment 
in  behalf  of  Dunklin  Township  upon  the  approval  of  a  ccrn- 
mittee  of  citizens  and  taxpayers  representing  said  township 
and  their  attorney,  and  to  this  end  may  issue  bonds  of  the 
township  as  provided  in  the  statute.  Section  two  empowers 
the  county  board  of  commissoiners  of  the  several  counties 
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named  to  issue  coupon  bonds  of  the  said  townships  in  such 
an  amount  as  may  be  necessary  to  settle  the  said  indebted- 
ness on  the  basis  aforesaid.  Section  three  declares  that  the 
bonds  so  issued  shall  be  a  debt  of  the  said  townships  respect- 
ively to  be  paid  by  taxes  upon  the  property  of  the  respective 
townships,  and  the  county  auditor  is  required  to  annually 
levy  upon  the  property  in  the  said  townships  a  sum  sufficient 
to  pay  said  interest  and  the  county  treasurer  is  required  to 
collect  the  taxes  so  levied,  said  assessment  and  collection  to 
be  at  times  and  in  manner  as  provided  for  assessment  and 
collection  of  other  coimty  taxes.  Section  four  provides  for 
the  issue  of  new  coupon  bonds  for  refunding  said  bonds  if 
not  paid  at  maturity. 

The  constitutionality  of  this  statute  is  assailed  on  two 
grounds,  (1)  that  it  violates  the  constitutional  amendment 
adopted  on  February  23,  1903,  and  (2)  that  Dunklin  Town- 
ship is  without  any  officers  or  agents  authorized  to  act  in  its 
behalf. 

Art.  VII.,  sec.  11,  of  the  Qmstitution,  declares  that  "each 
of  the  several  townships  of  the  State,  with  names  and  boun- 
daries as  now  established  by  law,  shall  constitute  a  body 
politic  and  corporate,  etc."  An  amendment  to  this  section 
was  ratified  February  23,  1903,  24  Stat.,  3,  providing  that 
said  section  should  not  apply  to  the  townships  of  Dunklin 
and  Oaklawn,  in  the  county  of  Greenville;  the  townships  of 
Cokesbury,  Ninety-Six  and  Cooper,  in  the  county  of  Green- 
wood ;  Sullivan  Township,  in  the  county  of  Laurens ;  Huiett 
and  Pine  Grove,  in  the  county  of  Saluda ;  and  further  pro- 
viding, "that  the  corporate  existence  of  said  townships  be 
and  the  same  are  hereby  destroyed,  and  all  officers  under 
said  townships  are  abolished  and  all  corporate  agents  re- 
moved." 

The  Supreme  Court  of  the  United  States,  in  the  case  of 
Graham  vs.  Folsom,  26  Sup.  Ct.  Rep.,  246,  has  declared  that 
the  power  of  the  State  to  alter  or  destroy  subordinate  muni- 
cipalities cannot  be  so  exercised  as  to  impair  the  obligation 


Digitized  by  VjOOQIC 


526  Smith  v.  Walker. 


Opinion  of  the  Court  [74  S.   C 

of  a  contract  of  such  municipal  corporations.  Judgments 
in  the  Federal  Court  have  been  obtained  against  Dunklin 
Township  establishing  the  bonds  originally  issued  as  valid 
and  binding  bonded  indebtedness  of  the  township,  and  that 
the  statute  under  which  they  were  issued  forms  a  part  of  the 
contract.  It,  therefore,  becomes  the  duty  of  this  Court,  not- 
withstanding the  case  of  Ployd  vs.  Perrin,  30  S.  C,  1,  8  S. 
E.,  14,  2  L.  R.  A.,  242,  and  cases  based  thereon,  to  give  full 
faith  and  credit  to  the  final  judgments  of  the  Federal  Court, 
and  to  recognize  the  said  outstanding  bonds  as  a  valid  obli- 
gation of  Dunklin  Township.  McCullough  vs.  Hicks,  63 
S.  C,  542,  41  S.  E.,  761,  2  L.  R.  A.,  242;  Holstien  vs.  Com- 
missioners,  64  S.  C,  374,  42  S.  E.,  180.  There  being  a  valid 
binding  indebtedness  of  Dunklin  Township  existing  prior  to 
the  said  constitutional  amendment  of  1903,  it  was  perfectly 
competent  for  the  Legislature  to  provide  for  its  adjustment 
as  enacted  in  the  said  statute  of  1906.  We  do  not  find  in  the 
Constitution  any  limitation  on  the  power  of  the  Legislature 
to  enact  such  statute;  on  the  contrary,  in  art.  X.,  sec.  5,  it 
is  provided  that  "the  General  Assembly  shall  require  that  all 
property  (except  that  herein  permitted  to  be  exempted) 
within  the  limits  of  municipal  corporations  shall  be  taxed 
for  corporate  purposes  and  for  the  payment  of  debts  con- 
tracted under  authority  of  law.  *  *  *  That  nothing 
herein  shall  prevent  the  issue  of  bonds  for  the  purpose  of 
paying  or  refunding  any  valid  municipal  debt  heretofore 
contracted,  etc.,"  and  in  section  6  the  power  of  the  Legisla- 
ture to  authorize  a  county  or  township  to  levy  a  tax  or  issue 
bonds  to  pay  past  indebtedness  is  expressly  recognized. 

Conceding  that  Dunklin  Township  is  not  a  full  fledged 
municipal  corporation  with  corporate  purposes  and  corporate 
agents,  it  is  nevertheless  in  the  power  of  the  Legislature  to 
treat  the  debt  represented  by  the  said  outstanding  bonds  as  a 
valid  debt  of  the  territory  known  as  Dunklin  Township  and 
to  provide  for  its  payment  by  taxation  upon  the  property  in 
said  territory.     State  vs.  Whitesides,  30  S.  C,  580,  9  S.  E., 
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661,  3  L.  R.  A.,  777;  State  vs.  Neely,  30  S.  C,  600,  9  S.  E., 
664,  3  L.  R.  A.,  672.  The  statute  in  question  supplies  and 
designates  the  necessary  officers  and  agents  to  carry  out  its 
purposes. 

It  appears  that  all  the  conditions  required  by  the  statute 
of  1906  for  the  issuing  of  the  new  bonds  exist.  The  appli- 
cation for  injunction  must,  therefore,  be  refused,  and  it  is  so 
adjudged. 


CARLISLE  V.  FARROW. 

1.  Appeai. — Exceptions  assigning  error  in  findings  of  fact,  or  error  of 
law  based  on  findings  of  fact,  will  not  be  sustained  where  this  Court 
is  satisfied  with  the  findings  below. 

2.  JUDOMEKT — AdmIKISTRATORB  AND  ExECUTOBS — LiMITATIOK  OP  ACTIOKS 

— Parties. — A  decree  in  probate  court  in  1882  adjudging  an  amount 
due  a  devisee  by  executrix,  is  admissible  to  show  amount  due  devisee  in 
an  acUon  by  administrator  of  devisee  against  administrator  of  execu- 
trix, and  in  absence  of  evidence  tending  to  show  payment  or  any  act 
manifesting  an  intention  to  terminate  the  trust  statute  of  limitations 
do  not  apply;  and  administrator  of  devisee  may  sue  administrator  of 
executrix  for  amount  due  heirs  of  devisee. 

Before  Watts,  J.,  Spartanburg,  March,  1905.    Affirmed. 

Action  by  H.  B.  Carlisle,  administrator  of  Thos.  Cheek, 
against  Abner  T.  Farrow,  administrator  of  Martha  P. 
Cheek.  The  following  is  the  report  of  J.  J.  Burnett,  the 
master: 

"This  action  was  begun  September  10,  1895.  An  order 
of  reference  was  obtained  August  19,  1895,  referring  it  to 
L.  R.  Hill,  the  then  master,  to  take  testimony  and  hear  and 
decide  all  the  issues.  It  was  about  nine  years  thereafter 
before  any  reference  was  held.  I  do  not  know  why  the  mat- 
ter was  allowed  to  stand  so  long. 

"A  brief  history  may  not  be  inappropriate.     Willis  D. 
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Chedc  died  many  years  ago,  the  possessor  of  a  considerate 
estate  in  Laurens  County.  He  left  surviving  him  his  widow, 
Priscilla  Cheek,  and  the  following  children,  James  M.,  John 
P.,  William,  Tucker,  E.  V.,  Thomas  Chedc,  Mary  Taylor 
and  L.  C.  Sherbert.  Under  Willis  D.  Cheek's  will,  the 
property  was  left  to  his  widow  during  her  life,  except  a  tract 
of  land  known  as  the  Poole  place  and  any  personal  property 
that  she  would  not  want  to  keep  for  the  use  of  the  farm, 
which  were  to  be  sold  and  his  debts  paid,  and  after  her  death 
all  the  property  was  to  be  sold  and  equally  divided  among 
his  children  above  named.  His  widow,  Priscilla  Cheek, 
was  appointed  executrix  and  his  son,  John  P.  Cheek,  executor 
of  his  will.  The  will  was  probated  and  the  executrix  and 
executor  qualified  in  November,  1849.  Priscilla  Cheek  died 
in  the  year  1860,  leaving  the  same  heirs  mentioned  above 
except  Tucker  Cheek,  who  had  predeceased  her,  leaving  no 
children  or  heirs. 

"After  the  death  of  his  mother,  John  P.  Cheek,  the  surviv- 
ing executor,  sold  the  property  left  undisposed  of,  as  pro- 
vided for  in  his  father's  will,  the  proceeds  of  which  were  to 
be  divided  equally  among  the  children  surviving. 

"In  the  year  1863,  John  P.  Cheek  died,  leaving  a  will  Sy 
which  his  widow,  Martha  P.  Cheek,  was  appointed  execu- 
trix. That  will  was  probated  and  the  executrix  qualified 
in  August,  1863.  She  thereby  became  the  executrix  of  the 
estate  of  Willis  P.  Cheek,  deceased.  In  1884,  Martha  P. 
Cheek  died  intestate,  and  Abner  T.  Farrow  was  appointed 
administrator  of  her  estate  in  March,  1884.  On  the  21st  day 
of  February,  1896,  H.  B.  Carlisle  was  appointed  administra- 
tor of  the  estate  of  Thomas  Cheek,  who  it  was  alleged  had 
died  suddenly  during  the  Confederate  war.  This  appoint- 
ment was  made  by  the  probate  court  of  Spartanburg  County, 
S.  C 

"This  action  is  to  recover  the  amount  due  the  heirs  of 
Thomas  Cheek  in  the  settlement  of  the  estate  of  Willis  D. 
Cheek,  his  father. 
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"The  defendant  pleads  the  statute  of  linritations,  payment 
and  want  of  capacity  on  the  part  of  the  plaintiflf  to  bring  the 
action,  alleging  that  his  appointment  as  administrator  was 
null  and  void. 

"Has  the  plaintiflf  the  right  to  bring  the  action?  If  not, 
there  need  be  no  further  consideration,  that  ending  the  mat- 
ter. It  appears  from  the  records  of  the  probate  court  that 
Mr.  tarlisle  filed  his  petition  for  appoinmient  as  administra- 
tor on  January  31,  1895,  through  his  attorneys,  Munro  & 
McCravy,  Esqs.  That  the  appointment  was  resisted  by 
Abner  T.  Farrow,  the  defendant  here,  on  the  ground  that 
Thomas  Cheek  never  lived  in  nor  owned  any  property  in  the 
county  of  Spartanburg,  a  plea  to  the  jurisdiction  of  the 
Court,  just  the  plea  interposed  here.  Letters  of  administra- 
tion were  granted  nevertheless  on  February  21st,  1895,  and 
from  that  there  seems  to  have  been  no  appeal. 

"In  the  view  I  take  of  it,  it  is  not  now  an  open  question, 
but  having  gone  unappealed  from,  it  is  final.  It  follows, 
therefore,  that  the  plaintiflf  has  the  right  to  bring  the  action. 

"As  to  the  statute  of  limitations  interposed  by  the  plea 
here:  In  the  year  1864,  a  settlement  of  the  estate  of  Willis 
D.  Cheek,  deceased,  was  made  by  Martha  P.  Cheek,  executrix 
of  John  P.  Cheek,  deceased,  showing  the  amounts  due  the 
heirs  at  law  and  devisees  of  Willis  D.  Cheek,  about  $2,000 
each.  This  settlement  bears  date  March  1, 1864.  This  plain- 
tiflf here  does  not  base  his  claim  upon  that  settlement,  but 
upon  a  subsequent  one,  and  it  is  to  that  that  we  will  give  at- 
tention. 

"On  December  22,  1881,  Martha  P.  Cheek,  through  her 
attorneys,  petitioned  the  piobate  court  of  Laurens  Couift> 
for  a  final  settlement,  alleging  that  W.  D.  Cheek  died  testate, 
and  that  John  P.  Cheek  was  the  duly  qualified  executor  of 
his  will ;  that  John  P.  Chedc  had  died  testate,  and  that  she 
was  the  duly  qualified  executrix  of  his  will,  and  by  reason 
thereof,  the  executor,  in  law,  of  the  will  of  W.  D.  Cheek. 
The  kindred  and  creditors  were  called  in  and  a  settlement  of 
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the  W.  D.  Cheek  estate  was  made  on  the  21st  day  of  Febru- 
ary, 1882,  showing  the  amount  due  Thomas  Qieek,  among 
others,  $267.03. 

"On  October  11th,  1882,  a  settlement  of  the  estate  of  John 
P.  Cheek  was  made  by  Martha  P.  Chedc,  his  executrix. 
Prior  to  that  date,  the  heirs  at  law  and  devisees  of  W.  D. 
Cheek  had  all  been  paid,  except  Mary  Taylor  and  Thomas 
Cheek.  In  the  settlement  October  11,  1882,  the  amounts 
ascertained  to  be  due  Mary  Taylor  and  Thomas  Chedc  re- 
spectively were  $282.05.  A  decree  for  the  payment  of  those 
amounts  was  then  made.  The  settlements  above  referred 
to  of  the  estates  of  W.  D.  and  John  P.  Cheek  were  made 
upon  the  petition  of  Martha  P.  Cheek,  who  recognized  her 
liability  by  paying  oflf  most  of  the  heirs. 

"It  was  stated  in  open  court  by  plaintiff's  attorneys  that 
they  asked  the  payment  of  the  claim  as  evidenced  by  the  set- 
tlement of  October  11,  1882. 

"How  is  that  affected  by  the  plea  of  the  statute  of  limita- 
tions ?  The  testimony  as  to  the  death  of  Thomas  P.  Cheek, 
when  he  died,  is  shadowy.  Possibly  the  nearest  that  can  be 
decided  is  that  he  died  during  the  war,  one  of  the  witnesses 
says  either  in  '63,  '64,  or  '65.  Raintiff  alleges  that  it  was  in 
1865.  The  defendant,  in  his  affidavit  resisting  administra- 
tion of  the  estate,  says  that  he  believes  Thomas  Cheek  died 
somewhere  in  the  north  during  the  war.  It  must  have  been 
prior  to  the  October,  1882,  settlement.  That  being  so,  s^inst 
whom  did  the  statute  run  ?  No  administration  was  granted 
until  1895,  at  which  time  the  action  here  was  brought  Under 
the  view  I  take  of  it,  there  is  no  place  here  for  the  statute, 
and  that  plea  is  overruled. 

"The  defendant,  in  his  answer,  further  says  that  if  any 
sum  was  ever  due  by  Martha  P.  Chedc  to  any  of  the  parties 
for  whom  this  action  is  brought,  the  same  has  been  paid.  As 
to  that,  no  evidence  whatever  was  offered  by  him,  and  evi- 
dently he  does  not  rely  upon  actual  payment. 

"The  only  other  plea  is  that  of  a  judgment  upon  same  mat- 
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ters  in  1884.  That,  as  I  understood  it,  was  abandoned  at  the 
hearing. 

"From  the  foregoing  it  appears  that  the  plaintiff  has  es- 
tablished his  claim  and  the  amount  is  $282-05,  with  interest 
from  October  11,  1882,  just  twenty-two  years  ago,  making 
the  amount  due  to-day  $716.40." 

From  decree  confirming  Master's  report,  defendant  ap- 
peals on  the  following  grounds : 

"1.  Because  the  presiding  Judge  erred  in  overruling  the 
first  exception  to  the  master's  report,  and  in  holding  that  the 
plaintiff  wals  the  legal  representative  of  the  estate  of  Thomas 
Cheek,  and  in  not  holding  that  the  records  from  the  probate 
court  showed  on  their  face  that  the  probate  court  for  Spar- 
tanburg County  had  no  jurisdiction  of  the  estate  of  said 
Thomas  Cheek,  or  to  appoint  an  administrator  thereof — {a) 
In  that  the  said  record  did  not  show  that  the  said  Thomas 
Cheek  was  ever  a  resident  of  Spartanburg  County;  (b)  In 
that  the  said  record  does  not  show  that  the  said  Thomas 
Cheek  was  a  resident  of  Laurens  Coimty. 

"2.  Because  the  Circuit  Judge  erred  in  overruling  the  sec- 
ond exception  to  the  master's  report,  thereby  holding,  when 
there  was  absolutely  no  evidence  showing  such  fact,  that  the 
defendant  appeared  in  the  probate  court  and  resisted  the  ap- 
plication of  the  plaintiff  for  administration  upon  the  estate  of 
Thomas  Cheek,  and  that  he  failed  to  appeal  from  the  finding 
of  the  probate  court  thereon ;  and  in  further  holding  that  the 
question  of  the  right  to  administer  is  not  now  an  open  ques- 
tion— such  holding  by  the  Circuit  Judge  being  error  of  law. 

"3.  Because  the  Circuit  Judge  erred  in  not  holding  that  if 
there  was  any  final  settlement  of  the  estate  of  Willis  D. 
Cheek,  it  was  prior  to  the  death  of  Thomas  Cheek,  and  the 
parties  claiming  by  or  under  him  were  barred  by  the  statute 
of  limitations  long  before  the  institution  of  this  action,  and 
paid  by  operation  of  law,  and  that  the  Circuit  Judge  erred  in 
not  sustaining  the  third  exception  to  the  master's  report  in 
reference  to  these  matters. 
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"4.  Because  the  Circuit  Judge  erred  in  confirming  the  re- 
port of  the  master  which  held  that  the  settlements  of  1882, 
referred  to  in  the  report,  amounted  to  an  admission  of  liabil- 
ity by  Martha  P.  Cheek,  and  that  the  right  to  recover  thereon 
is  not  barred,  in  as  much  as  Ihere  was  no  administrator  of  the 
estate  of  Thomas  Cheek  before  the  Court. 

"6.  Because  the  Circuit  Judge  erred  in  not  holding  that  if 
the  decrees  of  the  probate  court  of  Laurens  County,  dated 
February  21,  1882,  and  October  11,  1882,  established  any 
liability  against  Martha  P.  Cheek,  so  as  to  make  a  new  start- 
ing point  for  the  statute  of  limitations — such  liability  arising 
under  such  settlements  would  be  in  favor  of  the  heirs  at  law 
of  Thomas  Cheek,  and  not  in  favor  of  any  administrator  of 
his  estate,  and  that,  therefore,  neither  his  administrator  nor 
any  person  other  than  his  heirs  at  law,  has  since  that  time 
had  any  right  to  bring  action  upon  such  final  settlement." 

Messrs.  Simpson  &  Bomar,  for  appellant,  cite:  Burden  of 
proving  domicile  of  deceased  is  on  proponent:  131  N.  Y., 
130;  23  Ency.,  2  ed.,  116.  Wmt  of  jurisdiction  may  he 
pleaded  at  any  time:  24  S.  C,  122 ;  39  S.  C,  373 ;  37  S.  C, 
415 ;  30  S.  C,  393 ;  28  S.  C,  315.  Consent  cannot  give 
jurisdiction:  26  S.  C,  388.  Judgment  only  binds  parties  and 
privies:  17  S.  C,  323.  And  defendant  not  being  party  to 
appointment  of  plaintiff,  could  not  appeal:  17  S.  C,  323; 
20  S.  C,  408.  Decree  made  without  jurisdiction  may  be 
attacked  collaterally:  23  Ency.,  2  ed.,  135 ;  12  Ency.  P.  &  P., 
202 ;  37  S.  C,  73 ;  69  S.  C,  270;  60  S.  C,  401 ;  41  S.  C,  1 ; 
49  S.  C,  27;  24  S.  C,  398;  43  S.  C,  174;  25  S.  C,  416. 
Return  purporting  to  be  final  starts  the  statute  in  favor  of 
administrator:  62  S.  C,  306 ;  29  S.  C,  84 ;  16  S.  C,  198 ;  19 
Ency.,  2  ed.,  93 ;  4  Ala.,  533 ;  11  Ency.,  2  ed.,  1169 ;  18  Cjx., 
1288-9;  19  Ency.,  2  ed.,  283. 

Messrs,  Nichols  &  Jones,  contra,  cite:  Where  record 
merely  fails  to  shorn  jurisdiction  it  cannot  be  csttacked  col- 
laterally:  58  S.  C,  514;  60  S.  C,  402;  69  S.  C,  270.    Ad- 
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ministration  may  he  grcmted  where  deceased  hpd  property — 
a  chose  in  action — and  defendant  resides:  Code  of  Proc.,  445, 
39 ;  60  S.  C,  416.  Trustee  cannot  acquire  title  by  statute 
against  his  cestui  qui  trust:  3  McC,  467;  62  S.  C,  312. 
Disavowal  of  trust  starts  statute:  26  S.  C,  237;  3  Strob., 
42;  4  Rich.  Eq.,  101;  11  S.  C,  303;  5  Rich.  Eq.,  82. 

July  16, 1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Gary.  The  facts  of  this  case  are  fully  set 
out  in  the  report  of  the  master,  which  was  confirmed  by  a 
formal  order  of  the  Circuit  Court.  The  master's  report  and 
the  defendant's  exceptions  will  be  incorporated  in  the  report 
of  the  case. 

The  first,  second  and  third  exceptions  either  assign  error 
in  the  findings  of  fact  by  the  Circuit  Court,  or  present  ques- 
tions of  law  that  are  dependent  upon  findings  of  fact,  and 
cannot  be  sustained,  unless  the  findings  of  fact  upon 

1  which  they  rest  are  decided  in  favor  of  the  appellant. 
As  this  Court  is  satisfied  with  the  findings  of  fact  by 

the  Circuit  Court,  these  exceptions  must  be  overruled. 

We  proceed  to  the  consideration  of  the  fourth  exception. 

In  what  purported  to  be  a  final  settlement  of  the  estate  of 

John  P.  Cheek,  deceased,  at  the  instance  of  Martha 

2  P.  Cheek,  executrix  of  his  estate,  on  the  11th  of  Octo- 
ber, 1882,  in  the  probate  court,  it  was  ascertained  that 

the  share  of  Thomas  Cheek  in  the  estate  of  Willis  D.  Cheek 
was  $282.05.  The  decree  of  the  probate  judge  concludes  as 
follows : 

"It  is  ordered,  decreed  and  adjudged,  that  Martha  P. 
Cheek,  as  executrix  of  John  P.  Cheek,  deceased,  do  pay  off 
the  claims  of  Mary  Taylor,  deceased,  to  her  heirs  at  law,  next 
of  kin  and  distributees,  and  also  the  claim  of  Thomas  Cheek, 
deceased,  to  his  heirs  at  law  and  next  of  kin,  as  established  in 
this  accounting,  and  after  paying  off  said  claims,  and  making 
satisfactory  proof  of  the  same  to  this  ofike,  she  be  discharged 
from  her  trust." 
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In  Koogler  v.  Huffman,  1  McC,  496,  the  Court  uses  this 
language:  "In  the  argument  below,  it  was  contended  that 
the  decree  and  proceedings  in  the  court  of  equity  ought  not 
to  be  given  in  evidence,  because  the  defendant  was  not  a 
party  to  them ;  and  the  general  doctrine  that  judgments  can 
not  be  given  in  evidence,  except  between  parties  and  privies, 
was  relied  on.  As  to  this  form  of  objection,  the  law  is  clear 
upon  collateral  matter,  any  judgment  or  decree  may  be  in- 
troduced. All  that  is  meant  by  the  rule  is  that  the  rights 
of  a  party  cannot  be  determined  on  conclusively  unless  he  be 
a  party."  This  case  is  cited  with  approval  in  Phillips  v.  Yon, 
61  S.  C,  426,  39  S.  E.,  618,  and  Martin  v.  Ragsdule,  71 
S.  C,  67,  50  S.  E.,  671. 

Martha  P.  Cheek  was  a  trustee  as  to  the  funds  in  her  hands 
belonging  to  the  estate  of  Thomas  Cheek,  deceased.  The 
proceedings  in  the  probate  court  on  the  11th  of  October, 
1882,  were  admissible  for  the  purpose  of  showing  that  Mar- 
tha P.  Cheek,  as  executrix,  held  in  her  hands  at  that  time, 
at  least  the  amount  mentioned  in  said  decree,  and  there  is  no 
testimony  tending  to  show  payment  thereof,  nor  that  she  did 
anything  thereafter  manifesting  an  intention  to  terminate  her 
trust.  Under  such  circumstances  the  defense  of  the  statute 
of  limitations  was  propely  overruled. 

The  fifth  exception  is  the  last  to  be  considered.  In  the  first 
place,  the  question  presented  by  this  exception  was  not  made 
an  issue  by  the  pleadings,  but  waiving  such  objection,  it 
cannot  be  sustained,  as  the  heirs  at  law  and  next  of  kin  of 
Thomas  Cheek  were  not  parties  to  the  plxxreedings  in  the 
probate  court,  and  were  not  bound  by  the  decree  made  in 
said  proceedings.  But  in  any  event  the  plaintiff,  as  admin- 
istrator, had  the  right  to  bring  this  action.  McCorkle  v. 
Williams,  43  S.  C,  66,  20  S.  E.,  744. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 
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GIBSON  V.  FULLER. 

Wills — ^Deeos — Estoppbl. — Under  a  will  devising  a  tract  of  land  •*to  be 
reserved  from  sale  during  the  natural  life  of  my  wife  Elizabeth  for 
a  home  and  for  the  support  of  my  wife  and  children  ♦  ♦  ♦  and  at 
her  death  the  above  named  tract  of  land  to  be  sold  by  my  executors 
and  to  be  equally  divided  between  my  wife  and  children,**  the  children 
during  life  of  widow  and  with  her  consent  may  partition  the  land 
among  them,  and  the  vendee  of  one  child  accepting  the  part  allotted 
to  her  and  taking  deed  from  her  mother  is  entitled  to  immediate 
possession,  and  such  child  is  estopped  by  the  partition  agreement 
from  claiming  any  part  of  the  portion  allotted  to  another  child. 

Before  Gage,  J.,  Lexington,  February,  1906.     Affirmed. 

Action  by  Sallie  A.  Gibson  against  L.  W.  Fuller  and 
Louisa  R.  Fuller.    The  circuit  decree  is  as  follows  : 

"Action  to  recover  656  acres  of  land.  Trial  by  jury 
waived  by  written  consent  of  the  parties,  and  the  cause  re- 
ferred to  Samuel  B.  George,  Esq.,  as  special  referee. 

"The  report  is  in  favor  of  the  plaintiff,  and  the  defendants 
except  on  six  grounds.  The  parties  claim  from  a  common 
source,  to  wit :  the  will  of  their  father,  Jesse  Julian.  By  that 
will  the  land  in  issue  was  devised  to  the  widow,  Elizabeth, 
during  her  natural  life  and  for  a  support  for  her  and  her 
children,  Sampson,  Miles,  Louisa  and  Sallie;  and  at  the 
death  of  the  widow  the  land  was  directed  to  be  sold  and  the 
proceeds  directed  to  be  equally  divided  between  the  said 
children. 

"The  widow  yet  lives,  Sampson  is  an  inmate  of  the  asylum 
for  the  insane  for  twenty-five  years,  Miles  is  dead  without 
issue,  Sallie  and  Louisa  are  carrying  on  the  controversy. 

"I  cannot  sustain  the  chief  contention  of  the  defendants, 
that  Mrs.  Julian,  the  widow,  had  no  power  or  authority  to 
convey  to  her  daughter  any  estate  she  had  in  the  land. 

"The  testator  intended  the  land  to  be  enjoyed  finally  by  his 
named  children,  now  represented  by  Sampson,  Sallie  and 
Louisa.     The  widow  had  the  right  to  hold  it  for  her  and 


Digitized  by  VjOOQIC 


586  Gibson  v.  Fuller. 


circuit  Decree  [74  S.  C 


their  benefit,  during  her  life.  She  had  the  right  and  power 
to  surrender  that  dominion.     Has  she  done  it? 

"(1)*  The  plaintiflf  has- proved  a  deed  from  the  widow  to 
herself  and  Sampson  for  328  5-8  acres,  expressed  to  be  one- 
third  of  the  whole  tract  of  land. 

"  ( 2  )  She  has  proved  a  deed  from  the  widow  to  Louisa  for 
218>4  acres,  expressed  to  be  one-third  of  the  whole  tract  of 
land. 

"(3)  She  has  also  proved  a  deed  from  Louisa  to  her,  for 
the  parcel  next  above  referred  to,  to  wit:  218 J4  acres.  She 
has  shown  no  other  title,  by  paper  or  by  possession. 

"The  second  deed  above  referred  to  is  altogether  explicit, 
and  shows  on  its  face  that  Louisa  intended  to  take  for  her 
share  the  one-third  of  the  land,  leaving  one-third  to  Sallie 
and  one-third  to  Sampson.  The  execution  of  the  deed  was 
proven  by  Louisa's  husband,  who  signed  it  as  a  witness. 

"I  have  no  doubt  this  deed  was  accepted  by  Louisa  in  pur- 
suance of  an  agreement  for  partition  of  the  estate  between 
herself  and  Sallie  and  Sampson,  before  the  old  lady's  death, 
and  to  which  agreement  the  old  lady  was,  of  course,  a  party. 
Louisa  may  inherit  a  part  of  the  estate  hereafter  from  Samp- 
son, if  she  should  survive  him ;  but  she  has  no  present  estate 
in  the  lands. 

"The  plaintiflf,  then,  has  proven  title  in  herself  to  218>4 
acres  as  described  in  the  deed;  and  she  has  proven  title  in 
herself  to  one-half  of  328  5r8  acres,  the  other  half  thereof 
belonging  to  her  as  trustee  for  Sampson,  and  is  not  in  issue. 

"The  testimony  of  plaintiflf  makes  reference  to  '161  acres 
left  to  Mrs.  Hill.'  As  to  that,  the  referee  makes  no  finding, 
and  it  does  not  appear  how  plaintiflf  ever  got  that,  if  she  got 
it  at  all. 

"The  referee  makes  no  finding  on  the  amount  of  damage 
done  to  the  land  by  defendant. 

"I  am,  therefore,  of  the  opinion  that  plaintiflf  is  entitled  to 
recover  and  have  possession  of  218J4  acres,  ♦  ♦  ♦  and 
also  one-half  of  the  323^  acres.  *  *  *  " 

From  this  decree,  defendants  appeal. 
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Mr.  Prin^le  T.  Younums,  for  appellants,  cites :  As  to  con- 
structian  of  will:  Moorman's  Manual,  5,  6,  7,  et  seq.  Widow 
cannot  surrender  her  trust:  20  Wend.,  53. 

Messrs,  Thurmond  &  Timmerman,  contra,  cite :  Owner  of 
a  present,  expectant  or  contingent  estate  may  convey  it: 
13  Cyc.,  658. 

July  16, 1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Jones.  In  this  action  to  recover  the  posses- 
sion of  land,  trial  by  jury  was  waived  and  the  cause  was  tried 
by  consent  before  the  Judge  on  the  report  of  the  referee. 
Hence  all  the  facts  must  be  regarded  as  finally  resolved  in 
favor  of  the  plaintiflf,  who  was  adjudged  entitled  to  recover 
a  part  of  the  land  in  question. 

Reference  may  be  had  to  the  decree  of  Judge  Gage,  re- 
ported herewith,  for  the  facts,  so  far  as  they  appear  in  the 
record.  Both  parties  claim  under  the  will  of  Jesse  Julian, 
which  contains  this  provision  embracing  the  land  in  disputp : 

"To  my  beloved  wife  Elizabeth  I  give  my  home  place  that 
I  now  reside  at,  which  tract  of  land  containing  six  hundred 
and  fifty-six  acres  more  or  less,  to  be  reserved  from  sale 
during  the  natural  life  of  my  wife  Elizabeth  for  a  home  and 
for  the  support  of  her  and  my  children,  viz :  Sampson,  Cop- 
pock,  Sallie  Ann,  Miles  Puckett  and  Louisa  Rhoda,  and  at 
her  death  the  above  named  tract  of  land  to  be  sold  by  my 
executors  and  to  be  equally  divided  between  my  wife  and 
children,  the  balance  or  remainder  of  my  estate  both  personal 
and  real  to  be  sold  by  my  executors  and  to  be  equally  divided 
between  my  wife  and  children  to  share  and  share  alike ;  with 
this  provision  that  in  view  of  the  present  crisis  of  our  gov- 
ernment and  the  pr^sure  of  the  times  I  empower  my  execu- 
tors to  defer  the  sale  of  a  part  or  all  my  estate :  provided  in 
the  exercise  of  their  judgment  they  may  think  it  best  for  the 
interest  of  my  wife  and  children ;  and  further  provided  that 
they  do  not  defer  said  sale  longer  than  three  years  after  my 
death." 
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Judge  Gage  construed  this  will  as  devising  the  land  in 
issue  to  the  widow  Elizabeth  during  her  natural  life  and  for 
a  support  for  her  and  her  children,  Sampson,  Miles,  Louisa 
and  Sallie,  and  at  the  death  of  the  widow  the  land  was  di- 
rected to  be  sold  and  the  proceeds  directed  to  be  equally 
divided  between  the  said  children.  No  error  is  assigned 
to  this  construction,  but  the  exceptions  charge  error,  (1)  in 
holding  that  the  widow  could  convey  an  estate  in  the  lands 
devised ;  (2)  in  holding  that  Louisa  had  such  interest  tfierein 
as  she  could  alien  by  deed. 

It  appears  that  a  partition  of  the  land  was  had  among  the 
parties  interested  and  that  the  defendant  Louisa  Fuller  ac- 
cepted a  deed  from  the  widow  for  218J4  acres  described  in 
pursuance  of  an  agreement  for  partition,  and  that  defendant 
conveyed  said  2183^  acres  to  plaintiflf.  The  terms  of  the 
deed,  however,  are  not  set  forth  in  the  record.  The  defend- 
ant having  accepted  the  218J4  acres  as  her  share  of  the  land 
and  conveyed  the  same  to  plaintiflf,  is  estopped  to  deny  plain- 
tiff's right  to  recover  the  same. 

With  respect  to  the  323  6-8  acre  tract  conveyed  by  the 
widow  to  plaintiflf  and  Sampson  under  said  partition  agree- 
ment, the  defendant  Louisa  Fuller  is  estopped  by  said  parti- 
tion agreement  to  claim  any  other  interest  in  the  premises 
than  the  218J4  acres  conveyed  to  her.  Louisa  Fuller,  being 
sui  juris,  could  convey  whatever  interest  she  had  in  the  pre- 
mises, whether  under  the  will  or  under  an  agreement  of  par- 
tition, and  is  boimd  thereby.  She  claims  under  no  other 
right,  and  her  husband,  who  is  also  defendant,  claims  no 
other  right  in  the  premises  than  belongs  to  her. 

We  see  no  ground  under  the  exceptions  to  disturb  the 
judgment  of  the  Circuit  Court,  and  it  is,  therefore,  aflSrmed. 
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KENDALL  v.  CITY  COUNCIL  OF  COLUMBIA. 

1.  Damages — Stbeitb — Ikjuwctiox. — Ukdee  Chabter  op  Cixr  op  Co- 
lumbia a  citizen  has  no  right  to  invoke  the  aid  of  the  equity  Jurisdic- 
tion of  the  Court  to  prevent  the  city  council  from  changing  the  grade 
of  a  street;  damages  arising  from  such  change  of  grade  is  not  a  tak- 
ing of  private  property  for  public  use  within  the  meaning  of  art 
I.,  sec.  17,*of  the  Constitution. 

2.  If  thb  Chabtee  of  the  Cmr  confers  the  right  to  damages  for  such 
taking,  it  also  points  out  the  manner  for  determining  the  amount* 
and  such  remedy  is  exclusive. 

Petition  for  injunction  in  the  original  jurisdiction  of  this 
Court  by  H.  T.  Kendall  against  City  Council  of  Coiunibia* 

Messrs,  Bellinger  &  Welch,  for  petitioner. 

Mr,  Allen  /.  Green,  contra. 

July  16, 1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Gary.  This  is  an  application  to  the  Su- 
preme Court  in  the  exercise  of  its  original  and  equitable 
jurisdiction  for  an  order  enjoining  the  defendant  from 
changing  the  grade  of  Lady  street,  in  the  city  of  Columbia, 
upon  which  his  building  abuts. 

The  petition  alleges  that  said  building  was  erected  many 
years  ago  with  reference  to  the  grade  as  it  then  existed ;  that 
the  defendant  is  now  altering  and  raising  the  grade  line  of 
the  sidewalk,  so  that  the  same  will  be  far  above  the  floor 
and  door-sills  of  said  building;  that  unless  the  defendant  is 
restrained  the  petitioner  will  suffer  irreparable  loss;  and  that 
he  has  no  adequate  remedy  at  law. 

The  defendant,  in  its  return  to  the  rule  to  show  cause  why 
it  should  not  be  enjoined,  alleges  certain  facts  for  the  pur- 
pose of  showing  the  necessity  for  changing  the  grade  of 
said  street,  and  also  allies  the  following  as  a  ground  for 
refusing  the  said  application : 

"That  under  the  charter  of  the  city  of  Columbia  the  mayor 
and  aldermen  of  the  said  city  are  vested  with  power  to  abate 
and  remove  all  nuisances  in  the  said  city,  and  it  is  their  duty 
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to  keep  all  roads,  ways,  bridges  and  streets  within  the  cor- 
porate limits  of  the  said  city  in  good  repair,  and  for  that " 
purpose  they  are  vested  with  all  the  powers  of  county  com- 
missioners; and  they  are  authorized  to  lay  out  new  streets, 
close  up,  widen  or  otherwise  alter  those  now  in  use,  subject, 
however,  to  the  two  provisos  contained  in  the  first  section 
of  this  act,  to  wit :  'An  act  to  alter  and  amend  an  act  entitled 
an  act  to  alter  and  amend  the  charter  and  extend  the  limits 
of  the  city  of  Columbia,  approved  February  26th,  1870,' 
which  provides :  'That  in  carrying  out  the  first  section  of  this 
act  in  extending  the  wards  of  the  city  of  Columbia  and  in 
the  extension  of  the  streets  thereof  to  the  north  and  east  to 
the  northern  and  eastern  boundaries,  the  said  mayor  and 
aldermen  shall  conform  to  the  23d  section,  of  the  1st  article 
of  the  Constitution  of  this  State,  now  in  force ;  and  provided 
further,  That  the  act  of  the  General  Assembly  of  this  State, 
entitled  an  act  to  declare  the  manner  in  which  the  lands  or 
right  of  way  over  the  lands  of  persons  or  corporations  may 
be  taken  for  the  construction  and  use  of  railways  and  other 
works  of  internal  improvement,  ratified  on  the  22d  day  of 
September,  A.  D.  1868,  shall  be  in  all  respects  followed  and 
observed/ 

"And  defendant  submits  that  the  plaintiff,  if  entitled  to 
any  relief  (which  it  denies),  has  a  full,  complete,  adequate 
and  exclusive  remedy  for  the  alleged  acts  complained  of  un- 
der the  provisions  of  law  above  cited." 

The  principle  is  well  settled  in  this  State,  that  changing  the 
grade  of  a  street  whereby  the  abutting  owner  sustains  dam- 
ages, does  not  fall  within  section  17,  article  I.,  of  the  Con- 
stitution, which  provides  that  private  property  shall 

1  not  be  taken  for  public  use  without  just  compensa- 
tion being  first  made  therefor.  WiJ^er  Co,  v.  City 
Cowncil,  53  S.  C,  82,  30  S.  E.,  699 ;  Garraux  v.  City  Caunr 
cil,  53  S.  C,  575,  31  S.  C,  597.  These  decisions,  however, 
show  that  damages  may  be  recovered  in  cases  not  embraced 
within  the  provision  of  the  Constitution,  prohibiting  the^ 
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taking  of  private  property  without  compensation,  provided 
there  is  a  statute  to  that  effect. 

The  rule  is  likewise  well  settled,  that  when  there  is  a  stat- 
ute which  provides  the  manner  in  which  damages  are  recov- 
erable such  remedy  is  exclusive.  G<xrraux  vs.  City  Council, 
53  S.  C,  575,  31  S.  E.,  697. 

If  the  statute  to  which  reference  is  made  in  the  return 

confers  upon  the  petitioner  the  right  to  recover  damages  for 

altering  the  grade  of  the  street,  it  likewise  provides 

2       an  adequate  mode  for  determining  the  amount  of  such 

damages,  and,  as  we  have  already  stated,  the  remedy 

is  exclusive.     Therefore,  the  petitioner  is  not  in  a  position 

to  invoke  the  aid  of  the  Court  in  the  exercise  of  its  equitable 

jurisdiction. 

An  order  has  already  been  filed  carrying  into  effect  the  con- 
clusion herein  announced. 


KENNEDY  v.  KENNEDY. 

Homestead — Partitiok — ^Dower. — A  widow  having  demanded  and  ac- 
cepted dower  in  her  husband's  lands,  and  having  had  homestead 
also  therein  asisgned  to  her  and  her  infant  children,  is  not  entitled 
to  a  distributive  share  in  the  homestead  lands,  and  has  no  right  to 
retain  the  possession  of  them  as  a  place  of  residence  for  herself 
against  the  right  of  partition  amongst  the  children  after  the  young- 
est attains  his  majority.  That  widow  made  improvements  on  home- 
stead lands  does  not  affect  it. 

Before  Ki.ugh,  J.,  Spartanburg,  December,  1905.  Af- 
firmed. 

Action  by  J.  P.  Kennedy  et  al,  against  Mary  E.  Kennedy. 
From  Circuit  decree,  defendant  appeals. 

Mr.  Stanyame  Wilson,  for  appellant,  cites:  54  S.  C,  208; 
45  S.  C,  51;  Code  190S,  2629. 

Messrs.  Sanders  &  DePass,  contra,  cite :  57  S.  C,  521 ;  54 
S.  C,  213 ;  64  S.  C,  489.  As  to  estoppel:  42  S.  C,  361 ;  13. 
S.  C,  370;  Big.  on  Est,  450. 
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July  16, 1906.     The  opinion  of  the  Court  was  delivered  by 

Mr.  Chie^  Justice  Pope.  In  October,  1887,  one  J.  L. 
Kennedy  departed  this  life,  intestate,  survived  by  his  widow, 
Mary  E.  Kennedy,  and  his  children,  Lucy  Holder,  J.  P. 
Kennedy,  David  Kennedy,  Henry  Kennedy,  Mrs.  Mary 
Hood  and  Mrs.  Bessie  Hayes,  as  his  distributees  and  heirs 
at  la\Y.  The  intestate  died  possessed  of  the  following  real 
estate,  to  wit :  the  tract  known  as  the  home  place,  consisting 
of  about  410  acres;  and  other  lands,  in  amount  about  290 
acres.  Letters  of  administration  upon  the  estate  of  the  in- 
testate were  granted  to  one  J.  W.  Cunningham.  Proceed- 
ings were  had  by  which  the  lands  were  sold  to  pay  debts 
to  which  all  of  the  heirs  at  law  were  made  parties. 

An  application  for  homestead  was  made  and  granted  to 
the  widow  and  children,  who  were  all  minors,  and  280  acres 
of  the  tract  known  as  the  "home  place"  was  set  off  as  the 
homestead  for  the  widow  and  minor  children,  while  at  the 
same  time  the  dower  of  the  widow,  Mary  E.  Kennedy,  in 
all  the  lands  of  her  late  deceased  husband,  were  assessed  and 
confirmed  to  her  by  the  Court,  consisting  of,  among  other 
things,  130  acres  of  land,  and  she  was  and  has  always  been 
in  possession  thereof.  She  and  her  minor  children  living 
upon  the  homestead.  Some  improvements  were  made  by  her 
and  her  children  upon  the  homestead  tract. 

Lucy  Holder  departed  this  life  intestate  in  1895,  leaving 
her  husband,  R.  G.  Holder,  and  her  infant  children,  Annie 
Florence  Holder,  Johnnie  Holder  and  Aida  Holder,  as  her 
sole  distributees  and  heirs  at  law.  But  before  her  death  the 
said  Lucy  Holder  executed  to  H.  E.  Ravenel  several  mort- 
gages upon  her  interest  in  the  homestead  tract  of  land,  and 
at  least  a  portion  of  these  mortgages  has  been  paid  to  and 
assigned  by  the  said  H.  E.  Ravenel  to  the  said  Mary  E. 
Kennedy,  who  holds  the  same. 

All  the  children  of  the  said  J.  L.  Kennedy,  deceased,  have 
reached  the  age  of  twenty-one  years  and  are  now  living  away 
from  the  said  homestead  tract  of  land,  excepting  one  son, 
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David  Kennedy,  who  although  twenty-one  years  of  age  still 
lives  with  his  mother.  The  children  are  desirous  of  a  par- 
tition amongst  themselves  of  said  homestead  tract  of  land. 

In  February,  1905,  a  complaint  was  fUed  by  the  said  J.  P. 
Kennedy,  David  Kennedy,  Mary  Hood,  Henry  Kennedy 
and  Bessie  Hayes,  and  also  R.  G.  Holder.  Annie  Florence 
Holder,  Johnnie  Holder  and  Aida  Holder — ^the  last  three  by 
guardian  cd  litem,  as  plaintiffs,  against  Mary  E.  Kennedy 
and  H.  E.  Ravenel,  as  defendants — ^praying  for  a  partition 
of  said  280  acres  of  land  amongst  the  children  of  said  J.  L. 
Kennedy,  deceased.  At  one  time  Mary  E.  Kennedy  con- 
sented to  such  partition,  but  she  afterwards,  by  her  answer, 
claimed  a  share  in  said  partition  as  an  heir  at  law  and  dis- 
tributee of  the  estate  of  her  husband,  J.  L.  Kennedy.  The 
matters  in  dispute  were  referred  to  J.  J.  Burnett  as  master, 
under  the  order  thereof  of  his  Honor,  Judge  Watts,  on 
March  1st.  1905. 

The  master  reported,  after  a  full  hearing  of  witnesses  on 
all  sides,  in  favor  of  the  partition  amongst  the  children  and 
the  heirs  at  law  of  Lucy  Holder,  subject  to  the  share  of  the 
said  Lucy  Holder  being  held  liable  for  the  mortgage  debts 
held  by  Ravenel  and  Mary  E.  Kennedy.  Judge  J.  C.  Klugh, 
as  Circuit  Judge,  affirmed  said  report.  From  this  decree 
the  defendant,  Mary  E.  Kennedy,  appealed  on  the  three  fol- 
lowing grounds  which  we  will  examine  in  their  order : 

I.  "That  his  Honor  erred  in  holding  that  by  accepting 
dower  which  was  assigned  to  her,  she  barred  herself  from 
claiming  an  interest  in  the  homestead — even  the  right  to  live 
thereon — such  holding  being  a  denial  of  her  right  under  the 
Constitution  and  homestead  statute."  The  case  of  Glover 
v.  Glover,  45  S.  C,  61,  22  S.  E.,  739,  decides  that  "The 
widow  of  a  deceased  intestate  having  taken  dower  in  the 
lands  of  which  her  husband  died  seized  and  possessed,  can 
not  maintain  an  action  for  partition  against  intestate's  chil- 
dren, of  the  homestead  set  apart  to  her  and  them."  The  case 
of  Saunders  v.  Strobel,  64  S.  C,  489,  490,  decides  "that  the 
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children  of  other  heirs  at  law  of  an  estate  have  the  right  to 
partition  while  the  widow  is  alive."  The  last  decision 
quoted  would  have  absolutely  concluded  the  defendant,  Mary 
E.  Kennedy,  of  her  contention  herein  if  the  said  plaintiff, 
Amander  Strobe!,  had  not  received  a  distributive  share 'of 
Jack  Floyd's  estate,  but  had  accepted  dower  in  lieu  of  the 
same.  Instead  of  this,  however,  Amander  Floyd  appeared 
before  the  Court  as  an  Heir  at  law  of  the  estate  of  her  de- 
ceased husband,  Jack  Floyd. 

Section  2629  of  our  Civil  Code,  holds:  "And  the  home- 
stead so  exempted  shall  be  subject  to  partition  among 
all  the  children  of  the  head  of  the  family  in  like  manner  as  if 
no  debts  existed :  Provided,  That  no  partition  or  sale  in  that 
case  shall  be  made  until  the  yoimgest  child  becomes  of  age 
unless,  upon  proof  satisfactory  to  the  Court  hearing  the  case, 
such  sale  is  deemed  best  for  the  interest  of  such  minor  or 
minors."     This  exception  is,  therefore,  overruled. 

II.  "That  he  erred  in  not  holding  that  by  the  homestead 
proceedings  she  acquired  an  interest  in  the  homestead  whidi 
was  recognized  by  all  the  parties  hereto  up  to  and  after  the 
commencement  of  this  action,  upon  faith  of  which  she  made 
the  improvements  shown  in  the  testimony  reporcec  nerein; 
and  that  they  are  thereby  estopped  from  now  denying  her 
right  in  said  homestead."  We  do  not  think  that  the  setting 
apart  of  this  homestead  while  the  defendant,  Mary  E.  Ken- 
nedy, was  a  party  thereto  can  prevent  the  partition  asked  for 
in  this  case.  The  testimony  shows  that  any  and  all  improve- 
ments made  upon  said  homestead  were  by  the  joint  labor  of 
the  widow  and  children  upon  said  homestead  and  from  the 
proceeds  of  crops  sold  therefrom.  The  two  cases  Herein- 
before cited  in  this  opinion  are  conclusive,  we  think,  of  this 
question  against  the  defendant,  Mary  E.  Kennedy.  It  ap- 
pears that  Mary  E.  Kennedy  was  at  best  only  a  volunteer  in 
any  contribution  she  made  in  the  improvements  put  upon 
said  homestead,  and  elected  of  her  own  free  will  to  make 
such  improvements.    This  ground  of  appeal  is  overruled. 
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III.  "That  he  erred  in  not  holding  that  under  the  Consti- 
tution and  statute  law  of  the  State,  she  and  her  children — ^the 
children  of  the  deceased  J.  L.  Kennedy — parties  thereto,  are 
entitled  to  live  upon  and  enjoy  the  homestead  set  off  and 
assigned  to  her  and  the  children  in  1888,  and  that  she  can 
not  be  deprived  of  her  portion  of  such  right  of  enjoyment 
and  possession  by  partition  of  the  land,  either  in  kind  or  by 
sale ;  for  thereby  she  would  be  ousted  from-  and  deprived  of 
all  interest  in  and  enjoyment  of  the  homestead  so  regularly 
adjudged  to  her  and  her  children  and  fonnally  set  off  to 
them,  because  of  the  fact  of  her  having  taken  dower  in  the 
estate  of  her  husband,  which  fact  would  in  partition  deprive 
her  of  her  distributive  share  in  the  premises  or  of  the  pro- 
ceeds of  the  sale  thereof;  and  consequently  the  right  of  the 
children  to  partition  has  not  yet  accrued  and  the  action  is 
premature." 

It  must  be  remembered  that  no  creditor  or  creditors  is,  or 
are,  seeking  to  invalidate  the  homestead.  That  the  widow, 
Mary  E.  Kennedy,  of  her  own  free  will,  no  longer  appears  as 
an  heir  at  law  of  her  deceased  husband's  estate. 

As  was  held  in  Horsford  v.  Wyrm,  22  S.  C,  309,  312: 
"The  homestead  does  not  change  title  or  create  new  estates ; 
it  simply  takes  property  as  it  finds  it,  and  carving  out  a  por- 
tion, exempts  it  from  levy  and  sale,  and  marking  it  'home- 
stead,' puts  the  debtor  or  his  widow  and  children,  as  the  case 
may  be,  in  possession,  with  the  right  to  hold  against  all 
comers.    It  is  a  mere  protected  possession." 

The  case  of  Glover  v.  Glover,  supra,  p.  56,  holds :  "That 
the  right  to  dower  or  thirds,  made  convertible  by  the  statute 
of  1791,  and  both  being  legal  rights  proceeding  to  the  wife, 
if  she  takes  one,  her  legal  right  to  the  other  perishes,"  quot- 
ing Buist  V.  Davis,  3  Rich.  Eq.,  281,  in  support  tfiereof.  It 
will  appear,  therefore,  that  the  widow  cannot  be  considered 
an  heir  at  law  of  the  homestead  lands,  but  that  only  the 
children  of  the  deceased,  J.  L.  Kennedy,  so  appear.  This 
exception  must  be  overruled. 

35^74 
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It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed,  and  in  accordance  with  the  Circuit 
decree,  this  case  must  be  remanded  to  the  Circuit  Court  of 
Spartanburg  for  the  proceedings  therein  recommended 
touching  the  share  of  the  said  Lucy  Holder. 


WORKMAN  V.  WATTS. 

Habeas  Corpus — Parent  Ain>  Child. — Child  nearly  fourteen  years  of 
age,  put  by  parents  in  custody  of  grand-parents  in  infancy,  and  from 
that  time  entirely  supported  and  educated  by  her  grand-parents,  and 
now  expressing  under  oath  an  earnest  desire  to  remain  with  them; 
no  special  fitness  of  parents  for  her  care  and  custody  being  shown, 
or  of  unfitness  of  grand-parents;  is  permitted  to  remain  with  her 
grand-parents. 

Before  Memminger,  J.,  Laurens,  Sq)tember,  1905.  Af- 
firmed. 

Petition  for  writ  of  habeas  corpus  by  Robert  Workman 
and  Mattie  Workman  against  Simp  Watts  and  Cindy  Watts. 
From  order  refusing  writ,  petitioners  appeal. 

Mr.  IV.  R.  Richey,  for  appellant,  cites:  72  S.  C,  18;  11 
Rich.,  452. 

Mr.  W.  C.  Irby,  Jr.,  contra  (oral  argument). 

July  16, 1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Chief  Justice  Pope.  On  September  the  20th,  1905, 
Robert  Workman  and  Mattie  Workman,  his  wife,  presented 
their  petition  to  his  Honor,  Judge  Memminger,  presiding 
Judge  of  the  Eighth  Circuit,  praying  for  a  writ  of  habeas 
corpus  to  obtain  the  custody  of  their  daughter,  Jessie  Work- 
man, a  minor  aged  thirteen  years,  against  Simp  Watts  and 
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Cindy  Watts,  alleging  that  the  two  last  had  the  said  Jessie 
Workman  in  their  custody  and  refused  to  deliver  her  to 
them.  On  the  25th  of  November,  1905,  the  said  Simp  and 
Cindy  Watts  made  their  return,  the  said  writ  setting  forth 
that  the  said  Jessie  Workman  was  confided  to  their  care  by 
the  petitioners  more  than  twelve  years  before  the  issuance  of 
the  writ.  That  Cindy  Watts  was  the  grand-mother  of  said 
Jessie  Workman,  and  that  she  had  sole  care,  maintenance 
and  education  of  said  child.  That  the  petitioners  lived  in 
the  county  of  Laurens,  S.  C,  until  about  three  years  ago, 
when  they  removed  to  Knoxville,  Tenn.,  and  that  they  have 
only  sought  the  possession  of  their  daughter,  now  that  she 
has  reached  an  age  that  she  may  be  of  service  to  them.  That 
the  daughter  has  been  sent  to  school  regularly  by  the  said 
Simp  Watts  and  Cindy  Watts,  and  at  no  time  in  all  these 
years  have  the  petitioners  in  any  way  contributed  to  the 
support,  maintenance  and  education  of  the  said  Jessie  Work- 
man, but,  on  the  contrary,  these  respondents  have  attended 
to  all  of  her  wants.  That  the  said  Jessie  Workman,  upon 
private  and  separate  examination,  has  expressly  declared,  on 
oath,  that  she  prefers  to  remain  with  her  said  grand-mother 
and  step-grand-father,  and  is  unwilling  to  go  away  in  charge 
of  the  petitioners.  That  the  petitioner,  Robert  Workman, 
has,  with  his  gun  in  hand,  demanded  that  the  said  Jessie 
Workman  shall  go  to  him,  but  the  said  Jessie  Workman  has 
refused  so  to  do.  That  the  said  petitioners  have  seven  other 
children  to  support,  and  although  they  now  claim  to  own 
their  home  in  the  city  of  Knoxville  and  to  be  able  to  support 
the  said  Jessie  Workman,  when  they  left  Laurens  three  years 
ago  they  were  not  able  to  pay  their  way  to  Tennessee,  and 
were  in  rather  destitute  circumstances.  The  respondents. 
Simp  Watts  and  Cindy  Watts,  own  and  have  paid  for  five 
acres  of  land  whereon  their  residence  is  located,  in  a  short 
distance  of  the  city  of  Laurens. 

After  hearing  the  testimony  on  each  side  and  arguments 
of  counsel,  the  Circuit  Judge  held  as  follows : 
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"The  petitioners  herein  are  seeking  possession  of  the  per- 
son of  their  daughter,  a  colored  girl,  about  thirteen  years 
of  age.  The  girl  since  the  age  of  about  one  year  has  been  in 
the  possession  of  Cindy  Watts,  her  grand-mother,  and  her 
husband.  Simp  Watts.  The  girl  herself  has  filed  an  affidavit 
herein,  in  which  she  emphatically  stated  that  she  desires  to 
remain  with  them,  and  is  well  treated  by  them,  and  the 
overwhelming  weight  of  the  testimony  read  at  the  hearing 
establishes  their  average  character  and  respectability  as  col- 
ored people. 

"I  am  fully  aware  of  the  law  of  this  State  upon  this  sub- 
ject, which  gives  to  parents,  and  especially  the  father,  the 
prime  right  to  the  care  and  custody  of  their  children,  and 
that  an  appointment  to  guardianship  by  the  probate  court 
IS  not  binding  upon  this  Court  in  such  matters.  The  law  is 
nowhere  more  fully  and  completely  laid  down  upon  these 
questions  than  in  the  recent  case  B,x  parte  Davidge,  72  S. 
C,  page  16,  and  while  it  is  true  that  in  that  case  possession 
of  children  was  given  the  father  against  apparently  very 
strong  claims  of  the  grand-parents,  the  Court  distinctly  says, 
at  page  18,  'No  inflexible  rule  can  be  laid  down  by  which 
unfitness  may  be  determined ;  each  case  must  be  decided  upon 
its  own  peculiar  facts.' 

"The  case  here  is  not  of  a  young  child,  who  needs  its 
mother's  protecting  care,  or  who  would  naturally  ding  most 
to  its  mother  or  father,  but  of  a  child,  whom  the  mother  and 
father  seemed  practically  to  have  abandoned  for  nearly 
twelve  years,  and  who  herself  having  now  arrived  at  an  age 
when  a  preference  may  be  expressed,  expresses  the  prefer- 
ence for  remaining  in  the  custody  of  respondents  and  of  not 
being  transferred  to  the  mother  and  father;  and  no  special 
fitness  on  their  part  is  shown,  nor  special  unfitness  on  the 
part  of  the  present  cutodians.  As  to  a  child  of  this  age  and 
under  the  conditions  of  life  here  disclosed,  I  am  inclined  to 
attach  considerable  importance  to  the  expressed  wish  of  the 
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child.  It  is  very  hard  for  a  court  to  deal  with  matters  of  this 
sort  among  this  race  of  people. 

"The  constant  engagements  of  the  regular  term  now  being 
held  make  it  difficult  for  me  to  go  more  fully  into  the  reasons 
upon  which  I  am  basing  my  conclusions  here.  However,  I 
have  thought  the  matter  out  carefully  and  have  concluded 
not  to  disturb  the  custody  of  the  child. 

"The  relief  sought  under  this  proceeding  to  have  the  infant 
Jessie  Workman  ordered  into  the  custody  and  control  of 
Robert  and  Mattie  Workman,  will  not  be  granted,  and  it  is 
so  ordered." 

After  this  adjudication,  the  petitioners  have  appealed  upon 
four  grounds,  which  we  will  consider  in  their  order. 

I.  "Because  his  Honor  erred  in  holding  that  Jessie  Work- 
man, the  thirteen-year-old  daughter  of  petitioners  nam.ed. 
above,  does  not  need  the  protecting  care  of  her  mother ;  and 
in  holding  that  her  mother  and  father  seemed  practically  to 
have  abandoned  her  for  nearly  twelve  years,  and  in  holding 
that  the  said  Jessie  Workman  has  now  arrived  at  the  age  to 
express  a  preference  as  to  whom  she  should  live  with."  We 
do  not  think  the  Circuit  Judge  erred  here.  At  this  time  the 
said  Jessie  Workman  is  nearly  fourteen  years  of  age,  and, 
therefore,  does  not  need  the  protecting  care  of  her  mother, 
being  in  the  charge  of  her  grand-mother,  having  been  prac- 
tically abandoned  by  the  petitioners  for  nearly  thirteen  years, 
and  at  that  age  has  given  the  Court  to  understand  that  she 
prefers  to  remain  where  she  is.  The  facts  are  confided  by 
law  to  the  solution  of  the  Circuit  Judge,  and  there  is  nothing 
in  the  case  which  shows  that  the  Circuit  Judge  is  in  error. 
This  exception  is  overruled. 

II.  "That  his  Honor,  the  Circuit  Judge,  erred  in  holdnig 
that  no  special  fitness  for  the  care  and  custody  of  the  said 
Jessie  Workman  was  shown  on  the  part  of  the  petitioners; 
and  his  Honor  also  erred  in  holding  that  no  special  unfitness 
of  Cindy  Watts  and  Simp  Watts  for  the  custody  of  the  said 
Jessie  Workman  was  shown."    Our  conclusion  in  disposing 


Digitized  by  VjOOQIC 


550  Workman  v.  Watts. 

Opinion  of  the  Court.  [74   S.   C 

of  this  ground  of  appeal  is  that  the  Circuit  Judge  has  found 
as  facts  that  no  special  fitness  for  the  care  and  custody  of  the 
said  Jessie  Workman  by  the  petitioners  was  shown,  and  that 
no  special  unfitness  was  shown  by  the  repondents  for  the  care 
and  cutody  of  the  said  Jessie  Workman.  This  exception  is, 
therefore,  overruled. 

III.  "That  his  Honor  erred  in  attaching  considerable  im- 
portance to  the  expressed  wish  of  the  child  Jessie  Workman, 
when  it  appeared  that  she  had  not  reached  the  age  of  dis- 
cretion." No  doubt  the  Circuit  Judge  considered  long  and 
well  the  preference  manifested  by  Jessie  Workman  to  be 
allowed  to  remain  with  the  respondents,  as  was  well  said  in 
Ex  parte  Damdge  (72  S.  C,  16)  :  "No  inflexible  rule  can  be 
laid  down  by  which  unfitness  may  be  determined ;  each  case 
must  be  decided  upon  its  own  peculiar  facts."  At  this  time 
the  said  Jessie  Workman  lacks  a  few  days  of  the  age  of 
fourteen  years,  and  we  think  under  those  circumstances,  cou- 
pled with  the  fact  that  the  petitioners-  for  so  many  years  have 
consented  to  the  possession  by  the  respondents,  of  their 
grand-daughter,  that  possession  shall  not  be  interfered  with. 
This  exception  is  overruled. 

IV.  "That  his  Honor  erred  in  deciding  not  to  disturb  the 
custody  of  the  child,  and  also  erred  in  not  giving  the  custody 
and  control  of  Jessie  Workman  to  her  parents,  Robert  Work- 
man and  Mattie  Workman,  and  in  not  grantmg  the  relief 
prayed  for  by  petitioners,  when  it  appeared  that  the  petition- 
ers were  the  parents  of  the  child  and  were  abundantly  able  to 
take  care  of  her  and  educate  her."  We  see  no  merit  in  this 
exception,  for  it  has  already  been  virtually  passed  upon.  It 
is,  therefore,  overruled. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  and  it  is  hereby  affirmed. 
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STATE  ▼.  PERRY. 

1.  AiuoK — Plbadikos. — IinncTMEKT  for  arson  m&j  be  prosecuted 
against  one  who  has  burned  a  bam,  alleging  it  to  be  the  property  of 
a  purchaser  of  a  tract  of  land,  who  has  received  only  bond  for  title, 
but  who  has  been  put  in  possession  of  the  land  by  the  vendor  and  of 
the  bam  by  him  who  had  rented  it  for  the  year. 

9,  EvnnxcB — Appkal. — ^Erroneous  admission  of  evidence  not  affecting 
appellant  is  not  reversible  error  as  to  him. 

3.  Ibto. — CoKFEflsioK  by  a  boy  twelve  years  of  age,  after  saying  to  one 
he  would  tell  about  it  if  he  could  go  off  with  two  men;  to  another, 
if  you  will  take  me  away  from  the  police  I  will  tdl  you;  to  another, 
if  I  tell  you,  will  you  help  me,  upon  promise  that  if  what  he  told 
proved  to  be  true,  the  party  would  see  the  Solicitor  and  see  what  he 
could  do  for  him,  all  the  while  under  arrest,  but  no  threats  made, 
held  property  admitted. 
Mr.  Justice  Woods  thinks  the  la$t  confession  having  been  made  on  ad- 
vice that  he  had  better  teU,  it  should  have  been  excluded. 

Before  Purdy,  J.,  Orangeburg,  November  Term,  1905. 
Affirmed. 

Indictment  against  Wm.  Perry  for  arson.     From  sentence 


on  verdict,  defendant  appeals, 


Mr.  Jacob  Moorer,  for  appellant,  cites:  Confession  not 
free  and  voluntary:  27  S.  C,  22 ;  1  Green,  on  Ev.,  5  ed., 
281 ;  6  Cush.,  605 ;  73  Mo.,  705 ;  72  Ala.,  244 ;  11  Tex.  App., 
856. 

Solicitor  P.  T.  Hilderbrand,  contra,  cites :  Objection  must 
be  made  to  evidence  when  offered:  3  S.  C,  512 ;  21  S.  C, 
323 ;  13  S.  C,  457 ;  43  S.  C,  99 ;  30  S.  C,  167 ;  66  S.  C,  68 ; 
69  S.  C,  243;  53  S.  C,  80;  60  S.  C,  13;  67  S.  C,  175,  430; 
51  S.  C,  480;  68  S.  C,  423.  As  to  confessions:  9  Rich., 
428;  15  S.  C,  540;  16  S.  C,  453;  35  S.  C,  205;  49  S.  C, 
413. 

July  17, 1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Chief  Justice  Pope.  The  defendant  William  Perry 
was  convicted  at  the  January  Term,  1906,  of  the  Court  of 
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General  Sessions  for  the  county  of  Orangeburg,  of  the  crime 
of  arson.  The  trial  was  by  Judge  Purdy  and  a  jury,  who 
found  him  guilty,  and  after  being  duly  sentenced,  an  appeal 
was  taken.* 

It  seems  that  a  thrifty  fanner,  one  Willis  Fulmer,  pur- 
chased a  tract  of  land  containing  about  189  acres,  in  said 
county,  but  not  having  paid  the  purchase  price  in  full,  he 
received  only  a  bond  for  title  in  the  early  part  of  the  year 
1905.  The  land  was  at  that  time  occupied  by  one  Jacob 
Perry,  the  father  of  William  Perry,  for  the  year  1905,  but 
with  the  full  consent  of  the  said  Jacob  Perry  the  said  Willis 
Fulmer  was  put  in  possession  of  the  bam,  located  about  150 
feet  from  the  dwelling  house  on  said  premises,  which  was 
occupied  by  the  said  Jacob  Perry.  The  said  Jacob  Perry 
removed  all  his  fodder  and  other  property  from  said  baril 
and  with  his  consent  the  said  Willis  Fulmer  placed  150 
bushels  of  com,  about  3,000  pounds  of  pea-vine  hay  and 
other  feed  in  said  bam,  locking  the  same  and  taking  the  key. 
During  the  night  of  the  25th  of  November,  1905,  the  said 
bam  and  its  contents  were  constuned  by  fire  applied  thereto 
by  William  Perry,  son  of  said  Jacob  Perry,  being  about 
twelve  years  of  age.  The  said  William  Perry  was  not  living 
with  his  father  at  that  time,  but  was  living  with  one  William 
Martin,  in  the  small  town  of  Salleys,  a  few  miles  distant  from 
the  house  that  was  bumed.  That  night,  while  the  fire  was 
burning,  the  defendant  William  Perry  was  seen  running  from 
the  burning  building  by  one  Joe  Barrs,  from  whom  the  said 
William-  Perry  ran  and  refused  to  stop  on  his  call  to  do  sa 
On  the  26th,  the  said  William  Perry  was  arrested,  and  when 
confronted  by  Joe  Barrs,  admitted  that  he  did  meet  the  saM 
Barrs  that  night  and  ran  from  him,  and  that  he  set  fire  to  the 
building  which  was  consumed. 

The  said  William  Perry  made  a  confession  that  he  bumed 
the  house,  and  claimed  that  he  was  employed  to  do  so  by  one 
Henry  Williamson,  with  full  knowledge  of  his  father  and 
mother,  and  those  persons,  Henry  Williamson,  Mary  Perry 
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and  Jacob  Perry,  were  named  in  the  indictment  for  this 
arson.  Henry  Williamson,  however,  was  never  put  upon 
trial.  Jacob  Perry  was  acquitted,  and  the  said  Mary  Perry, 
although  convicted  at  the  same  time  William  Perry  was,  was 
granted  a  new  trial  by  Judge  Purdy. 

During  the  trial  of  William  Perry,  a  motion  was  made 
by  his  attorney  to  direct  a  verdict  of  not  guilty  on  the  ground 
that  there  was  no  proof  of  the  title  of  Willis  Fulmer  to  the 
premises  burned.  This  motion  was  refused  by  the  Circuit 
Judge. 

There  was  also  a  motion  at  the  trial  that  Laura  Fulmer's 
testimony  relating  to  roots  should  be  excluded.  This  was 
refused  by  the  Circuit  Judge. 

Objection  was  also  made,  during  the  trial,  to  the  testimony 
of  A.  M.  Black,  J.  H.  Fanning,  M.  R.  Boyleston  and  G.  W. 
Brodie,  so  far  as  the  same  relates  to  any  confession  made  by 
the  defendant,  and  also  that  there  was  irrelevant  testimony 
admitted.    All  of  these  objections  were  overruled. 

The  defendant  now  appeals  upon  the  following  five 
grounds : 

**1.  Because  his  Honor  erred  in  overruling  defendant's 
motion,  'That  his  Honor  direct  a  verdict  of  "not  guilty,"  on 
the  ground  that  it  takes  the  title  to  the  property  or  the  pos- 
session to  sustain  the  charge  of  arson,  and  that  no  title  has 
been  introduced  nor  has  the  possession  been  proved.' 

"2.  Because  his  Honor  erred  in  admitting  so  much  of 
Laura  Fulmer's  testimony  as  relates  to  roots,  over  deefnd- 
ant's  objections. 

"4.  Because  his  Honor  erred  in  overruling  defendant's 
objection  to,  and  in  admitting  the  testimony  of  A.  M.  Black, 
J.  H.  Fanning,  Charles  Fanning,  M.  R.  Boyleston  and  G.  W. 
Brodie,  so  far  as  the  same  relate  to  any  confession  made  by 
the  defendant. 

"5.  Because  his  Honor  erred  in  admitting  irrelevant  testi- 
mony, over  defendant's  objection. 
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"3.  Because  his  Honor  erred  in  overruling  defendant's 
objection  to,  and  in  admitting  the  testimony  of,  Francis 
Tyler." 

We  will  now  examine  these  grounds  of  aiq>eal  in  their 
order. 

1.  This  ground  cannot  be  sustained,  because  Jacob  Perry, 
who  it  was  admitted  had  the  tract  of  land  rented  during  Ac 
year  1905,  had  consented  that  Willis  Fulmer  should  occupy 
with  his  property  the  bam  which  was  destroyed  by  fire  on 

the  25th  of  November,  1905.  The  said  Willis  Fulmer 
1      having  the  same  under  lock  and  key  at  that  time.    As 

is  said  in  vol.  2  of  American  and  English  Ency.  of 
Law,  page  935 :  "At  common  law,  to  constitute  arson,  the 
house  burned  must  be  the  house  of  another  ♦  *  *  arson  at 
common  law  being  an  offense  against  the  house  as  an  habita- 
tion and  not  as  property ;  the  house  of  another  is  the  house 
of  the  occupant  and  not  the  owner  of  the  fee."  Willis  Ful- 
mer, the  prosecutor  here,  was  the  occupant  of  this  barn  and 
nad  his  property  therein  stored  under  lock  and  key,  in  his 
possession,  under  the  consent  of  Jacob  Perry,  who  had  the 
same  rented  at  the  time  of  the  fire.  Besides,  although  Wil- 
lis Fulmer  had  not  received  the  title  to  the  lands  upon  which 
the  dwelling  house  and  bam  were  located,  yet  he  had  a  bond 
for  title  from  the  owner  of  the  fee  and  was  put  in  possession 
of  said  bam,  which  of  itself  completed  the  requirements  of 
law  as  to  this  charge  of  arson.  This  exception  is,  therefore, 
overruled. 

2.  The  testimony  of  Laura  Fulmer,  relating  to  the  con- 
fession of  the  defendant,  Mary  Perry,  can  have  no  effect, 
because  the  witness  did  not  speak  of  the  appellant,  William 
Perry,  and  so  far  as  roots  are  concemed,  there  was  nothing 
said  by  her  as  appears  in  the  record.  This  exception  is, 
therefore,  overmled. 

3.  Francis  Tyler,  in  her  testimony,  refers  to  the  allegation 
relating  to  roots  deposited  by  Mary  Perry  imder  said  steps 
of  Henry  Williamson's  residence.     The  admission  of  this 
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testimony  was  an  error,  but  a  harmless  one,  relating 

2  as  it  does  to  a  superstition  entertained  by  some  igno- 
rant persons.     It  had  no  effect,  at  any  rate,  on  the 

defendant,  William  Perry.     This  exception  is  overruled. 

4.  The  testimony  of  A.  M.  Black  was  expressly  stricken 
from  the  record,  as  it  appears  by  the  record,  and  the  jury  was 
instructed  that  it  should  not  be  considered,  by  them,  in  dis- 
posing of  this  case. 

The  testimony  of  Charles  Fanning  states  that  he  doesn't 

know  that  any  threats  were  made  before  or  at  confession. 

He  merely  says  that  the  prisoner  said  that  if  he  could 

3  go  off  with  two  men,  he  would  tell  about  it.     Mr. 
Black  and  Dr.  Salley  came  up,  and  he  said  that  he 

burned  the  barn.     There  is  nothing  objectionable  here. 

So  far  as  the  testimony  of  M.  R.  Boyleston  is  concerned, 
it  is  merely  that  the  defendant  said  to  him:  "If  you  will 
take  me  away  from  the  police,  I  will  tell  you."  He  was  taken 
from  the  crowd,  he  was  perfectly  free,  and  there  were  no 
threats  at  all.  He  admitted  that  he  burned  the  barn.  The 
appellant,  two  weeks  before  .the  burning,  said  he  was  going 
to  have  his  daddy  and  mammy  where  they  couldn't  wony 
him,  so  he  could  stay  with  whom  he  pleased. 

So  far  as  witness  John  H.  Fanning  is  concerned,  he  said 
he  knew  William  Perry  and  William  Perry  knew  him,  ahd 
sent  for  him  to  come  to  the  office.  He  went  there,  and 
William  Perry  said  to  him  that  he  wanted  to  talk  with  him 
privately.  He  took  him  behind  the  office  and  said  to  him : 
"If  I  tell  you  all  about  the  burning,  will  you  help  me?** 
Fanning  told  him  that  if  he  told  him,  and  it  proved  to  be 
the  truth,  he  would  see  the  solicitor  and  see  what  he  could 
do  for  him.     He  then  made  his  confession. 

There  is  no  objection  to  G.  W.  Brodie's  testimony.  He 
seems  to  have  been  trying  to  act  the  kindly  part  to  the  de- 
fendant, William  Perry.  He  hunted  testimony  in  his  be- 
half, and  he  certainly  made  no  use  of  violence  to  obtain  the 
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confession  testified  to  by  him,  it  having  been  made  in  his 
presence. 

It  is  now  well  settled  in  this  State  that  the  Circuit  Judge 
shall  pass  upon  the  admission  of  confessions  made  by  a  pris- 
oner, and  he  must  determine  whether  the  same  are  made 
freely  and  voluntarily.  The  Circuit  Judge  has  determined 
the  admissibility  of  this  testimony,  and  we  see  no  grounds 
of  objection  to  this  exercise  by  him  of  his  legitimate  duty. 
This  exception  is  overruled. 

5.  This  objection  is  too  general  to  admit  of  our  conader- 
ation  of  this  exception,  but  in  view  of  the  youth  of  this 
defendant,  we  have  examined  the  whole  case  and  we  find  that 
there  is  no  ground  for  this  exception.  It  is,  therefore,  over- 
ruled. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be,  and  it  is  hereby,  affirmed. 

Mr.  Justice  Gary  concurs  in  the  result. 

Mr.  Justice  Woods.  The  witness  Boyleston  testified  the 
defendant  confessed  to  him  under  arrest,  after  he  said  to 
him,  "he  had  better  tell  it."  The  confession  was  made  to 
the  witness  Fanning  on  this  inducement :  "I  told  him  if  he 
told  me  and  it  proved  to  be  the  truth,  I  would  see  the  solici- 
tor and  see  what  I  could  do  for  him."  The  defendant  was 
a  small  negro  boy,  and  to  him  the  inducement  to  confess, 
coming  from  the  sources  it  did,  must  have  been  great  I  am 
not  willing,  therefore,  to  assent  to  the  proposition  that  on 
principle  the  evidence  was  unobjectionable.  Its  admission, 
however,  was  largely  in  the  discretion  of  the  Circuit  Judg«, 
and  there  was  no  abuse  of  discretion  warranting  a  new  trial, 
because  the  defendant  made  a  voluntary  and  full  confessicwi 
to  a  number  of  other  persons,  so  that  the  exclusion  of  the 
objectionable  evidence  of  confession  could  not  possiWy  have 
affected  the  result. 
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MASON  V.  POSTAL  TELEGRAPH  CABLE  CX>. 

1.  EynxBKOi — Feaud. — A  false  and  fraudulent  promise  to  obtain  a  per- 
mit to  locate  a  tdegraph  line  cannot  be  shown  by  loose  statements  of 
a  witness  as  to  his  recollection  of  what  the  agent  oi  the  company  said 
as  to  where  it  would  locate  the  line»  and  without  stating  whether  they 
were  made  before  or  after  execution  of  permit. 

2.  Imn. — Opikiok. — Damaoes. — Estimate  of  damages  to  land  by  con- 
struction of  telegraph  line  based  on  opinion  is  competent,  but  it 
should  be  based  on  depreciation  in  preseot  market  value  due  to 
the  fraudulent  entry  and  construction  and  not  on  ftiture  conjectural 
value. 

Before  Klugh,  J.,  Spartanburg,  December,  1905.  Re- 
versed. 

Action  by  Lizzie  Mason  et  at.  against  Postal  Telegraph 
Cable  Co.    From  judgment  for  plaintiffs,  defendant  appeals. 

Messrs.  Evans  &  Finley  and  Ravenel  &  Gantt,  for  appel- 
lant. Mr.  Evans  cites :  Opinion  as  to  quantum  of  damages 
is  not  admissible:  78  S.  C,  12 ;  19  S.  C,  66 ;  Suth.  on  Danx, 
2970.  Company  authorized  to  construct  a  telegraph  line  is 
not  a  trespasser  by  entry:  37  S.  C,  382;  58  S.  C,  544;  70 
S.  C,  580.  One  cotenanf  may  give  consent  to  enter:  70  S. 
C,  530.  There  is  no  proof  of  refusal  of  consent:  62  S.  C, 
52;  38  S.  C,  308;  59  S.  C,  876.  Whether  plaintiff  signed 
permit  not  hamng  been  denied  should  not  have  been  sent  to 
jury:  66  S.  C,  22. 

Mr.  Stanyome  Wilson,  contra,  cites :  Permit  was  obtained 
by  fraud:  71  S.  C,  146,  154,  530. 

July  17, 1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  The  jury  found  a  verdict  for  the 
plaintiff  for  $100  damages,  under  the  allegation  that  "the 
defendant  oppressively,  without  right  and  with  a  high  hand, 
and  with  wanton  and  reckless  disregard  of  the  rights  of  the 
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plaintiff,"  entered  and  trespassed  upon  the  plaintiffs  land  by 
stringing  wires,  cutting  down  trees  and  making  a  road 
against  the  will  of  the  plaintiff,  and  that  the  defendant  denied 
the  right  of  the  plaintiff  to  compensation.  The  decisive  ques- 
tion is  whether  there  is  any  evidence  to  sustain  the  verdict. 

The  plaintiff  proved  the  entry  and  construction  of  a  tele- 
graph line  over  the  land  by  the  defendant  company ;  the  loca- 
tion of  the  line  across  the  land  about  100  feet  from  the  public 
road  on  which  the  land  fronted,  and  the  opinion  of  several 
witnesses  acquainted  with  the  surroundings  that  the 

1  land  was  injured  by  the  construction  of  the  line  from 
$100  to  $200.  After  the  refusal  of  a  motion  for  non- 
suit, the  defendant  introduced  a  written  permit  from  the 
plaintiff,  authorizing  the  defendant,  for  the  consideration  of 
$2,  to  construct  and  maintain  its  telegraph  lines  over  the 
land.  When  the  case  was  here  before  on  appeal  from  a  judg- 
ment in  favor  of  plaintiff,  the  Court  held  the  defendant 
was  entitled  to  a  new  trial,  because  there  was  no  evidence  of 
fraud  in  procuring  the  permit,  or  that  the  defendant  did  any- 
thing not  properly  incident  to  the  exercise  of  the  right 
granted.  71  S.  C,  153.  On  the  second  trial,  the  plaintiflE 
undertook  to  bring  the  case  within  the  rule  in  another  case^ 
of  Mason  v.  Telegraph  Company,  71  S.  C,  150,  and  Burnett 
V.  Telegraph  Company,  71  S.  C,  146,  by  an  effort  to  prove 
that  the  permit  was  obtained  by  fraud  in  that  the  defendant 
induced  the  plaintiff  to  sign  it  by  the  false  and  fraudulent 
representation  that  the  line  would  be  located  on  the  other  side 
of  the  railroad,  where  it  would  be  less  injurious  to  the 
land  than  it  is  as  actually  located.  The  plaintiff  did  not  her- 
self testify,  but  relied  entirely  on  the  evidence  of  R.  B.  Mason 
to  establish  the  charge  of  fraud.  This  witness,  after  saying 
he  was  present  when  the  permit  was  obtained  and  twice  reit- 
erating that  the  agent  of  the  company  said  nothing  whatever 
as  to  the  location  of  the  line,  testified  as  follows :  "Q.  Which 
side  of  the  land  was  it  to  be  on?  A.  I  think  this  side  of  the 
railroad,  as  well  as  I  remember.     Q.  I  want  you  to  give  the 
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best  of  your  recollection?  He  said  he  would  go  on  this  side 
of  the  railroad?  A.  Yes,  sir.  Q.  Were  there  some  poles 
already  on  that  side  of  the  railroad?  A.  The  Southern  Road 
has  got  some  poles  along  there.  Q.  That  is  all  he  said  as  to 
where  he  was  going  to  locate  the  line?  A.  Yes,  sir;  as  well 
as  I  remember,  he  said  he  was  going  to  put  it  on  this  side  of 
the  railroad." 

What  the  witness  meant  by  "this  side  of  the  railroad,"  is 
left  in  obscurity,  and  therefore  we  are  unable  to  say  whether 
or  not  the  line  is  located  as  the  agent  said  it  would  be,  if 
indeed  the  agent  said  anything  about  the  location.  If  this 
testimony  constitutes  a  scintilla  of  evidence  that  the  defend- 
ant made  a  representation  as  to  the  location,  the  scintilla  is 
so  vague  as  to  be  almost  formless  and  so  contradictory  as  to 
be  almost  if  not  completely  self-destructive. 

But  assuming  the  agent,  at  some  time  during  the  inter- 
view, did  say  where  he  would  locate  the  line,  there  is  not  a 
particle  of  evidence  indicating  whether  he  said  this  as  a  false 
and  fraudulent  promise  inducing  the  plaintiff  to  give  the  per- 
mit, or  made  the  statement  merely  as  an  expression  of  his 
intention  after  the  permit  had  been  signed.  After  the  rights 
of  the  parties  had  been  fixed  by  the  written  paper  an  expres- 
sion of  intention  as  to  location  would  not  be  binding  on  dcK 
fendant,  and  could  not  avail  the  plaintiff.  The  burden  was 
on  the  plaintiff  to  prove  a  false  and  fraudulent  promise  as  an 
inducement  to  the  permit,  and  this  she  has  failed  to  do.  The 
motion  to  direct  a  verdict  for  the  defendant  on  the  ground 
that  there  was  no  testimony  to  support  a  recovery  should 
have  been  granted. 

Several  witnesses,  after  testifying  to  their  familiarity  with 

tile  'surroundings,  were  allowed  to  give  their  estimate  as  to 

the  damage  to  the  land  by  the  construction  of  the  telegraph 

line.    This  evidence  was  competent.    Mauldin  v.  Ry. 

2       Co.,  73  S.  C,  12.    But  as  there  is  to  be  a  new  trial  it 

may  be  well  to  say  these  opinions  should  be  based  on 

the  depreciation  in  the  present  market  value  of  the  land,  due 
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to  defendant's  fraudulent  entry  and  construction  of  the  line, 
if  such  fraudulent  entry  and  construction  should  be  proved, 
and  not  on  any  future  conjectural  value. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  reversed,  and  the  cause  remanded  to  that 
Court  for  a  new  trial. 


DUNCAN  V.  STATE  BOARD  OF  EDUCATION. 

1.  Public  Schools. — ^The  State  Boabd  of  Educatiok  may  provide  by 
contract  with  publishers  of  school  text-books  to  maintain  at  the  State 
capital  a  central  wholesale  depository  from  whidi  its  agencies  and 
the  county  depositories  may  be  supplied  at  a  discount  of  not  less  than 
ten  per  cent. 

9.  Eaurrr — Ikjukckiok. — If  State  Boabd  of  Educatiok  have  acted 
without  warrant  of  law  in  providing  a  central  depository  for  text- 
books, the  injury  would  be  common  to  the  tax-layers  of  the  States 
and  remedy  would  be  suit  by  State  and  not  proceeding  for  injunc- 
tion by  individual  tax-payer. 

3.  iBm. — iBm. — State  Boabd  of  Educatiok. — Coubt  of  Eauirr  will  not 
restrain  acts  of  State  Board  of  Education  at  instance  of  individual 
tax-payer,  where  his  interest  is  small  and  where  its  plans  have  been 
undertaken  and  carried  almost  to  completion,  except  upon  the  dear- 
est showing  that  the  Board  has  transcended  its  statutory  powers. 

Application  for  injunction  by  W.  H.  Duncan  and  W.  R. 
Owens  against  D.  C.  Heyward,  Governor,  and  ex  officio 
Chairman ;  O.  B.  Martin,  Superintendent  of  Educaj:ion ;  W. 
K.  Tate,  J.  E.  Boland,  D.  W.  Daniels,  A.  C.  Rembert,  A.  R. 
Banks,  H.  M.  Ayer  and  A.  J.  Thackston,  constituting  the 
State  Board  of  Education,  before  Mr.  Justice  Woods,  at 
Chambers. 

Messrs.  Bellinger  &  Welch,  for  the  motion. 

Attorney  General  L.  F.  Youmans,  Assistant  Attorney 
General  D.  C.  Ray  and  Mr.  J.  S.  MuUer,  contra. 
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July  19,  1906.  •Opinion  by 

Mr.  Justice  Woods.  This  is  an  application  by  the  plain- 
tiffs, as  resident  taxpayers  and  patrons  of  the  public  schools, 
for  a  temporary  injunction  to  restrain  the  defendants,  con- 
stituting the  State  Board  of  Education,  from  entering  into 
contracts  with  certain  publishers  to  furnish  school  books  for 
the  free  public  schools  of  the  State.  The  contract  which  all 
publishers  submitting  bids  were  notified  they  would  be  re- 
quired to  sign,  contained  the  following  clauses,  which  it  is 
alleged  were  in  violation  of  statute  law,  in  that  they  provided 
for  an  additional  charge  of  ten  per  cent,  to  be  allowed  to  a 
State  depository,  which  the  State  Board  of  Education  had  no 
authority  to  establish  themselves  or  require  the  publishers 
to  maintain:  "The  party  of  the  second  part  further  agrees 
to  and  with  the  party  of  the  first  part,  that  it  will  furnish 
the  books  named  in  this  contract  to  its  own  agencies,  to  the 
county  depositories  and  to  individuals  in  the  State,  through 
a  central  deix>sitory,  to  be  located  in  the  city  of  Columbia, 
in  the  county  of  Richland,  said  depository  and  its  manager 
to  be  approved  by  the  State  Board  of  Education ;  and  it  is 
further  agreed,  that  if  any  books  are  furnished  to  the  above 
nan>ed  agencies,  depositories  and  individuals,  in  any  other 
manner,  said  books  shall  be  furnished  at  the  same  price 
and  upon  the  same  terms  as  those  furnished  through  the 
State  depository.  The  party  of  the  second  part  further 
agrees  that  the  manager  of  the  central  depository  shall  be 
the  agent  of  the  publisher,  and  shall  accept  any  and  all  ser- 
vice in  the  name  and  stead  of  the  party  of  the  second  part. 
The  party  of  the  second  part  further  agrees  to  and  with 
the  party  of  the  first  part,  that  it  will  sell,  furnish  and  deliver 
to  the  agencies,  at  a  discount  of  not  less  than  ten  per  cent., 
and  that  the  books  shall  always  be  furnished  to  the  county 
depositories  at  as  low  a  price  as  they  are  furnished  to  any 
agency  or  dealer  in  the  State ;  and  it  is  further  agreed,  that 
when  books  shall  be  ordered  by  individuals,  they  shall  be 
delivered  to  them  at  the  prices  printed  on  the  back,  free  of 
36—74 
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transportation  to  such  individuals/*  Tho  argument  is  that 
the  publishers  in  making  their  bids  estimated  this  additional 
ten  per  cent,  as  a  part  of  the  price  of  the  books  which  the 
plaintiffs  allege  constituted  an  unwarranted  and  unieason- 
able  burden  on  the  patrons  of  the  public  schools. 

If  the  Board  of  Education  could  suggest  no  good  to  the 

cause  of  public  education  and  no  benefit  to  the  individual 

patrons  of  the  schools  to  be  expected  from  requiring  the 

publishers  to  maintain  a  central  depository,  then  their  action 

might  well  be  regarded  capricious  and  arbitrary,  pos- 

1  sibly  warranting  the  interference  of  the  Court.  But 
it  cannot  be  doubted  that  a  central  depository  at  the 
capital  of  the  State,  where  all  the  books  prescribed  are  always 
on  hand,  will  enable  the  local  county  depositories  and  indi- 
vidual purchasers  to  procure  books  with  much  more  dispatch 
and  facility  than  they  could  if  it  were  necessary,  as  it  has. 
heretofore  been,  to  nmke  separate  orders  to  several  publish- 
ers in  cities  far  distant  from  the  purchaser  and  from  each 
other.  In  addition  to  this,  it  is  perfectly  manifest  that  the 
publishers,  in  submitting  their  bids  based  on  the  requirement 
that  they  should  maintain  the  central  depository  at  a  cost  of 
ten  per  cent,  on  the  sales,  must  have  estimated  some  com- 
pensatory reductions  of  expense — such,  for  exartiple,  as  the 
difference  in  freight  from  distant  points  on  small  packages 
of  books  and  books  shipped  in  large  lots,  the  difference  in 
the  cost  of  clerical  force  necessary  to  get  together  and  ship 
a  very  large  number  of  small  orders  and  a  small  number 
of  large  orders.  In  other  words,  the  ten  per  cent,  would 
represent  to  a  large  extent  the  difference  between  the  cost  of 
handling  the  goods  by  wholesale  and  retail,  the  central  de- 
pository undertaking  for  the  publishers  the  trouble  and  ex- 
pense of  retailing  the  books  as  a  general  warehouse.  These 
grounds  existing  for  the  Board  of  Education  to  consider  the 
establishment  of  the  central  depository  wise  and  no  charge 
being  made  of  a  lack  of  good  faith  or  zeal  for  the  public 
welfare,  it  is  not  for  the  Court  to  make  nice  calculations  and 
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issue  an  injunction  on  the  ground  that  its  judgment  of  the 
matter  is  superior  to  that  of  a  board  designated  by  the  law 
as  especially  qualified  to  deal  with  such  questions. 

The  plaintiffs  insist,  however,  that  the  County  Superin- 
tendent of  Education  is  required  to  furnish  books  at  the  low- 
est publishers'  prices  under  the  following  provision  of  the 
law :  **The  County  Boards  of  Education  of  the  several  coun- 
ties of  the  State  are  hereby  authorized  and  required  to  set 
aside  from  the  public  school  fimds  of  their  respective  coun- 
ties an  amount  not  exceeding  fivehuridted  dollars,  for  the 
purpose  of  providing  the  pupilfe  attending  the  free  public 
schools  of  their  counties  with  school  text-books  at  actual  cost 
or  exchange  prices. 

"The  amount  so  set  aside  from  the  schciol  funds  shall  be 
paid'  to  the  County  Superintendent  of  Education  by  the 
County  Treasurer,  out  of  the  unappropriated  general  school 
funds  in  his  hands,  on  the  warrant  of  said  County  Board  of 
Education,  and  shall  be  and  remain  a  permanent  fund  in  the 
hands  of  the  County  Suf>erintendent  of  Education,  to  be 
used  in  purchasing  and  keeping  on  hand  school  text-books 
for  sale  to  pupils  attending  the  free  public  schools  of  his 
county,  for  cash,  at  actual  cost  or  exchange  prices,  and  to  be 
used  for  no  other  purpose,  and  in  no  ether  manner ;  and  the 
place  where  said  school  text-bocks  are  kept  and  sold  shall  be 
deemed  depositories,  under  the  control  of  the  State,  as  pro- 
vided in  the  seventh  article  or  provision  in  the  contract  made 
in  i8ps  with  the  publishers  of  school  text-books.  That  the 
County  Superintendent  of  Education  in  every  county  in  the 
State  be,  and  he  is  hereby,  required  to  keep  his  office  open 
each  day  of  the  week  prior  to  the  time  appointed  for  the 
schools  to  open  in  his  county,  and  for  one  week  immediately 
after,  and  for  at  least  one  day  in  each  week  during  the  re- 
mainder of  the  school  term,  for  the  convenience  of  those 
wishing  to  purchase  books.  *  *  *  Provided,  however, 
That  nothing  herein  contained  shall  prevent  the  keeping  of 
said  depository  in  some  other  place  than  the  office  of  the 
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Superintendent  of  Education,  if  in  his  judgment  it  is  best  to 
do  so." 

The  contract  of  1898  for  school  books  referred  to  in  this 
statute  is  now  at  an  end,  and  when  the  new  contract  now 
under  review  was  before  the  Board  of  Education  for  consid- 
eration, there  was  no  power  anywhere  to  require  the  pub- 
lishers to  furnish  books  in  future  to  Coimty  Superintendents 
or  other  depositories  at  ten  per  cent,  less  than  they  now  agree 
to  furnish  them  through  a  State  depository.  UnquestionaWy 
it  is  still  the  duty  of  the  Board  of  Education  to  use  all  reason- 
able means  to  secure  the  lowest  possible  prices  consistent 
with  the  successful  conduct  of  the  schools;  but  as  we  have 
seen,  there  was  some  ground  for  the  Board  to  reach  the  con- 
clusion that  by  the  use  of  a  central  depository  the  conveni- 
ence of  patrons  might  be  greatly  promoted,  with  such  advan- 
tages and  savings  to  the  publishers  as  would  enable  them  to 
pay  the  ten  per  cent,  for  maintaining  it  without  increasing 
the  price  of  the  books  in  the  hands  of  the  pupil,  or  "the  first 
cost,"  referred  to  in  the  act  of  1905  (24  Stat,  877). 

The  plaintiffs  earnestly  maintain,  however,  that  the  de- 
fendants are  impliedly  forbidden  by  the  statute  law  of  the 
State  to  require  the  establishment  of  a  central  depository. 
Section  1175  of  the  Civil  Qode  provides  that  the  State  Super- 
intendent of  Education  "shall  have  general  supervision  over 
all  the  public  school  funds,"  and  that  "he  shall  secure  by  and 
with  the  advice  of  the  State  Board  of  Education  uniformity 
in  the  use  of  text-books  throughout  the  public  schools  of  the 
State,  and  shall  forbid  the  use  of  sectarian  or  partisan  books 
or  instruction  in  said  schools."  The  general  powers  of  the 
State  Board  of  Education  are  thus  laid  down  in  section  1184 
of  the  Civil  Code :  "The  State  Board  of  Education  shall  have 
power:  1st.  To  adopt  rules  and  regulations  not  inconsistent 
with  the  laws  of  the  State  for  its  own  government  and  for 
the  government  of  the  free  public  schools."  The  statute 
then  confers  in  these  words  the  specific  power  to  pro\'ide 
for  a  uniform  system  of  text-books :  "To  prescribe  and  to 
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enforce,  as  far  as  practicable,  the  use  of  a  uniform  series  of 
text-books  in  the  free  public  schools  of  the  State.'*  If  the 
statute  had  stopped  here,  doubt  would  hardly  be  entertained 
that  in  carrying  into  effect  the  plan  of  using  a  uniform  sys- 
tem of  text-bocrfcs,  the  State  Board  of  Education,  imder  the 
broad  power  to  adopt  regulations  for  the  government  of  the 
public  schools,  would  have  the  power  to  use  such  means  as  it 
thought  wise  to  have  the  uniform  series  of  books  reach  the 
children  with  the  least  possible  expense  and  inconvenience, 
and  that  requiring  the  establishment  of  a  central  depository 
at  the  capital  would  be  a  regulation  fairly  adapted  to  that 
end.  The  petitioners  maintain,  however,  that  the  power  to 
require  the  establishment  of  a  central  depository  is  denied  by 
necessary  implication  by  the  following  clause  of  the  statute : 
relating  to  the  powers  of  the  State  Board  of  Education,  "To 
require  the  publishers,  in  the  discretion  of  the  board,  to  estab- 
lish in  each  county  one  or  n:K>re  depositories  of  their  books 
within  the  State,  at  such  place  or  places  as  the  board  may 
designate,  and  where  such  books  may  be  obtained  without 
delay."  The  argument  is  that  the  "one  or  more  deposito- 
ries" established  in  each  county  must  be  all  of  the  same  class 
and  primarily  serve  for  the  distribution  of  books  for  the 
county  where  it  is  located.  But  there  is  no  indication  in  the 
statute  that  the  Board  of  Education  may  not  require  one  of 
these  depositories  at  a  convenient  location  to  be  used  as  the 
wholesale  warehouse  from  which  the  books  may  be  distri- 
buted to  the  others,  and  the  Court  would  be  going  far  beyond 
its  function  to  undertake  to  write  into  the  statute  such  a  lim- 
itation upon  the  broad  powers  conferred  upon  the  Board  of 
Education. 

The  fact  that  section  1239,  which  relates  entirely  to  the 
County  Board  of  Education  and  the  County  Superintendent, 
having  charge  of  purely  county  affairs,  provides  that  the 
places  where  the  books  are  supplied  locally  shall  be  deemed 
depositories,  does  not  signify  that  the  State  Board  of  Educa- 
tion, having  the  right  to  make  regulations  for  the  govern- 
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ment  of  the  schools  of  the  entire  State,  may  not  require  an 
agency  performing  a  larger  function  in  the  distribution  and 
sale  of  books  which  would  also  be  in  its  nature  and  func- 
tions a  legal  depository. 

1  think,  therefore,  the  injunction  should  be  refused  on  the 
ground  that  the  Board  of  Education  has  not  acted  beyond 
the  power  conferred  by  the  statute  law  of  the  State  in  requir- 
ing the  establishment  of  the  central  depository  by  the  pub- 
lishers who  are  to  furnish  the  text-books  for  the  public 
schools  of  the  State,  and  I  should  be  content  to  rest  my  con- 
clusion on  this  gfround  alone.  But  there  are  other  reasons 
for  refusing  the  injunction. 

The  injury  which  the  petitioners  allege  they  would  suffer 
does  liot  differ  in  kind  from  that  which  would  be  suf- 

2  fered  by  the  people  at  large  patronizing  the  public 
schools,  and  if  there  had  been  any  cause  of  action,  the 

suit  should  have  been  instituted  by  or  on  behalf  of  the  State. 
Manson  v.  R.  R,  Co.,  64  S.  C,  120,  41  S.  E.,  834. 

But  aside  from  that,  the  personal  interest  of  the  petition- 
ers is  exceedingly  small,  it  being  impossible  that  it  could 
amount  to  more  than  five  or  six  dollars  each  year.     On  the 
other  hand,  the  plans  devised  by  the  State  Board  of  Educa- 
tion for  furnishing  the  books  have  been  undertaken 

3  and  carried  almost  to  completion,  and  have  presuma- 
bly received  full  consideration  with  due  solicitude  for 

the  public  interest.  The  Court  should,  therefore,  require  the 
clearest  showing  not  only  of  material  injury  to  the  petition-i 
ers  but  also  that  the  Board  of  Education  has  transcended  its 
statutory  powers.  So  far  from  there  being  such  a  showings 
it  is  clear  to  my  mind,  for  the  reasons  already  stated,  that 
the  board  has  not  exceeded  its  powers. 

The  petitioners  do  not  allege  that  they  had  no  knowledge 
of  the  terms  of  the  contract  which  they  assail  before  the  bids 
of  the  publishers  were  received,  and  as  far  as  appears  from 
the  complaint,  they  have  waited  without  excuse  until  the 
board  has  expended  much  time  and  labor ;  and  their  delay,  if 
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the  injunction  should  now  be  granted,  would  greatly  dis- 
arrange the  public  business.  The  motion  for  a  temporary 
injunction  is  refused  and  the  temporary  restraining  order 
revoked. 

The  petitioners  filed  separate  petitions,  but  the  cases  were 
substantially  the  same,  and  it  was  agreed  by  counsel  that 
they  should  be  disposed  of  as  if  only  one  case  had  been  pre- 
sented. 


COLEMAN  V.  COLEMAN. 

1.  Real  Propebty — Mobtoaoes — Subbooatiok — Set  Opf. — ^Whcre  a 
mother  takes  a  deed  to  herself  and  children  in  fee,  and  gives  her  in- 
dividual bond  and  mortgage  on  all  the  land  to  secure  the  purchase 
money,  and  then  sells  to  another,  giving  her  individual  deed  pur- 
porting to  convey  the  entire  fee,  her  purchaser  assuming  her  bond 
as  part  of  purchase  money,  and  having  paid  it,  is  not  entitled  to  sub- 
rogation to  rights  of  original  mortgagee  as  against  rights  of  children. 
Nor  can  such  purchaser  set  off  against  interest  of  children  their  pro 
rata  share  of  the  purchase  money  paid  the  mother  more  than  the  said 
bond  represented  by  bond  and  mortgage  executed  to  her  and  paid  to 
her  assignee. 
Hutchison  v.  Fuller,  67  S.  C,  280,  distinguished  from  this. 

9.  SuBRooATioK — LIMITATION  OF  ACTIONS — MORTGAGES. — Party  canuot 
derive  any  benefit  from  subrogation  to  rights  of  mortgagee  in  a 
mortgage  barred  by  statute  of  limitations. 

Before  Ki^ugh,  J.,  Fairfield,  February,  1906.    Affirmed. 

Action  by  Wm.  H.  Coleman  et  al.  against  Martin  Cole- 
man et  (d.  From  order  refusing  amendment  to  answers 
proposed  by  defendants,  they  appeal. 

Mr.  /.  E.  McDonald,  for  appellant,  cites :  16  S.  C,  216 ; 
18  S.  C,  123;  41  S.  C,  337;  62  S.  C,  300;  63  S.  C,  93; 
67  S.  C,  451,  280. 

Messrs.  Ragsdale  &  Dixon,  contra,  cite:  32  S.  C,  142; 
43  S.  C,  229;  34  S.  C,  62;  58  S.  C,  554;  52  S.  C,  464. 
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July  23,  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  The  first  appeal  in  this  case  in- 
volved the  question  whether  the  plaintiffs  were  entitled  to 
recover  three-fourths  of  one-seventh  of  the  land  described 
in  the  complaint,  or  three- fourths  of  the  entire  tract;  and  it 
was  decided  that  they  had  title  to  three-fourths  of  the  whole. 
71  S.  C,  518,  51  S.  E.,  250.  After  the  case  was  remanded 
to  the  Circuit  Court  the  defendants  made  a  motion  to  amend 
their  answer  and  set  up  certain  alleged  equities,  and  this  ap- 
peal is  from  an  order  refusing  the  motion. 

As  it  is  necessary  in  order  to  understand  this  appeal  to 
have  in  mind  the  facts  on  which  the  former  appeal  was  taken 
and  the  precise  point  then  decided,  we  extract  from  the  opin- 
ion the  following  statement :  "This  action  was  instituted  for 
the  recovery  of  three-fourths  interest  in  a  tract  of  land  con- 
taining 415  acres,  the  plaintiffs  alleging  that  the  defendants 
had  ousted  them  and  now  hold  possession  of  the  entire  tract. 
The  defendants  set  up  several  defenses,  but  none  of  them  are 
involved  in  this  appeal  except  defendant's  claim  of  title  by 
presumption  of  a  deed  to  them  by  adverse  possession  for 
more  than  twenty  years.  The  jury  found  a  verdict  for  the 
plaintiffs  for  three-fourths  of  one-seventh  of  the  land,  instead 
of  the  three-fourths  of  the  whole  claimed  by  them.  The 
plaintiffs  appeal.  The  facts  are  not  in  dispute.  The  ques- 
tions of  law  are  difficult  and  interesting.  Mrs.  Martha  N. 
Dawkins  inherited  the  land  from  her  husband,  John  Daw- 
kins,  and  remained  in  possession  of  it  until  her  death,,  Feb- 
ruary 5,  1873.  She  died  intestate,  leaving  seven  children 
as  her  heirs  at  law.  Her  son,  John  T.  Dawkins,  who  lived 
with  his  mother  and  managed  her  affairs,  held  possession 
of  the  land  until  January  13,  1880,  when  he,  disr^^rding 
the  interests  of  his  brothers  and  sisters,  undertook  to  convey 
the  entire  tract  to  Mary  E.  Coleman  and  her  children 
by  a  deed  in  the  usual  form  with  general  warranty.  There 
was  some  testimony  to  the  effect  that  Mary  E.  Coleman,  witii 
her  husband  and  children,  were  in  the  actual  possession  o! 
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the  land  under  this  deed  until  February  15,  1881,  when  she 
in  turn  undertook  to  convey  the  entire  land  by  her  deed  with 
general  warranty  to  Charles  F.  Coleman,  disregarding  the 
interest  of  her  children.  Charles  F.  Coleman  and  his  heirs, 
the  defendants,  have  been  in  possession  since  the  execution 
of  this  deed.  The  children  of  Mary  E.  C6lem.an,  the  plain- 
tiffs, were  infants  of  tender  years  when  these  deeds  were 
made,  the  youngest  not  having  attained  majority  until 
March  19,  1899.  This  action  was  commenced  July  2,  1908. 
The  defendants'  position  is  that  although  they  entered  imder 
the  deed  from  Mary  E.  Coleman,  and  so  became  tenants  in 
common  with  the  plaintiffs  as  to  the  one-seventh  interest 
conveyed  by  the  deed  from  John  T.  Dawkins,  yet  the  plain- 
tiffs showed  no  title  to  the  other  six  shares  belonging  to  the 
other  children  of  Mrs.  Dawkins,  but  on  the  contrary,  a  deed 
to  the  defendants  from  the  other  Dawkins  heirs  would  be 
presimied  from  their  possession  of  the  land,  claiming  it  ad- 
versely to  these  heirs  for  twenty  years,  and  that  the  plaintiffs, 
though  tenants  in  common  with  them,  would  have  no  share 
in  the  benefit  of  this  presumption.  The  Circuit  Judge  sus- 
tained this  position,  and  the  plaintiffs  by  their  exceptions 
challenge  the  correctness  of  the  charge  in  this  respect." 

This  Court  held  that  the  presumption  of  a  title  from  the 
other  Dawkins  heirs  was  in  favor  of  the  plaintiffs  as  well 
as  the  defendants,  and  hence  that  they  were  entitled  to  re- 
cover three-fourths  of  the  whole  land. 

By  the  amendment  now  proposed  to  the  answer  the  de- 
fendants ask  leave  to  allege  that  when  J.  T.  Dawkins  con- 
veyed to  Mrs.  Cc^eman  and  the  plaintiff's,  her  infant  children, 
he  took  a  purchase  money  mortgage  from  Mrs.  Coleman  for 
$1,518.39,  receiving  no  other  consideration  for  his 

1  deed;  that  when  Charles  F.  Coleman,  under  whom 
the  defendants  claim  as  heirs  at  law,  took  Mrs.  Cole- 
man's deed  for  the  land,  he  asstmied  the  payment  of  this 
mortgage  as  a  part  of  the  purchase  money  he  agreed  to  pay 
her  for  the  land ;  and  that  since  his  death  the  defendants  have 
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paid  this  mortgage  in  full.  The  allowance  or  disallowance 
of  this  amendment  depends  on  the  soundness  of  defendant's 
proposition  that  upon  establishing  these  facts,  the  plaintiffs 
in  recovering  three-fourths  of  the  land  from  them  would  be 
liable  in  equity  to  reimburse  them  to  the  extent  of  three- 
fourths  of  the  sum  paid  in  extinguishment  of  the  mortgage. 
We  do  not  think  any  liability  of  the  plaintiffs  would  result 
from  proof  of  these  allegations.  J.  T.  Dawkins  chose  to 
tfiake  a  deed  to  Mrs.  Coleman  and  the  plaintiffs  as  cotenants, 
and  take  for  the  purchase  money  the  mortgage  here  set  up 
from  Mrs.  Coleman  alone ;  and  Mrs.  Coleman,  on  her  part, 
while  having  the  deed  made  to  her  children  along  with  her- 
self, chose  to  assume  personal  liability  and  execute  a  mort- 
gage which  could  bind  only  her  interest  for  the  entire  pur* 
dhase  money.  The  plaintiffs  have  never  done  anything  to 
make  themselves  liable  on  the  mortgage,  and  their  interest 
in  the  land  has  never  been  subject  to  its  lien.  Dawkins  could 
not  have  enforced  it  against  them,  nor  could  Mrs.  Coleman 
if  she  had  paid  it.  On  this  point  the  case  of  McDonald  v- 
Woodward,  58  S.  C,  554,  36  S.  E.,  918,  is  conclusive. 

Counsel  for  defendants  in  his  vigorous  argument  regarded 
this  case  analogous  to  Hutchinson  v.  Fuller,  67  S.  C,  280, 
45  S.  E.,  164,  but  it  is  really  very  different.  There  Hutcfi- 
inson  owned  mortgages  given  by  the  father  of  the  infant 
defendants,  constituting  liens  on  their  interests.  Losing  sight 
of  the  interests  of  the  children,  he  took  a  convejrance  from 
the  widow  alone  and  satisfied  his  mortgages,  it  being  the 
intention  of  all  parties  that  he  should  have  a  complete  title 
to  the  land ;  and  it  was  held  in  view  of  these  controlling  con- 
siderations that  the  mistake  should  be  corrected  by  restoring 
the  status  of  the  mortgages  as  they  existed  before  the  can- 
cellation, as  far  as  they  affected  the  interest  of  the  children. 
Here  there  never  was  any  charge  on  the  interest  of  the  plain- 
tiffs, and  the  amendment  proposed  contains  no  allegation 
warranting  the  Court  in  making  one.  Possibly  Dawkins  or 
Mrs.  Coleman  or  the  defendants  would  have  been  entitled 
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to  some  relief  against  the  plaintiffs,  notwithstanding  their 
infancy,  under  a  complaint  filed  in  due  time  allying  that 
they  had  been  the  beneficiaries  of  fraud  or  mistake  in  the 
execution  of  the  conveyance  and  the  mortgage.  There  is, 
therefore,  no  principle  of  subrogation  applicable  to  the  facts 
alleged. 

The  defendants  earnestly  insist,  however,  that  they  have  a 
strong  equity  to  require  of  the  plaintiffs  a  pro  rata  contribu- 
tion to  the  actual  payment  of  this  mortgage  by  them  on  the 
ground  that  it  was  due  to  the  holding  by  them  and  C.  F.  Cole- 
man, their  father,  under  whom  they  claim  that  the  plaintiffs 
acquired  any  title  against  the  Dawkins  heirs  other  than  J.  T. 
E>awkins.  This  reasoning  is  fallacious ;  for  while  it  is  true 
the  title  of  the  Dawkins  heirs  was  defeated  by  the  presump- 
tion of  a  deed  from  them  arising  from  the  possession  of  the 
defendants  and  C.  F.  Coleman,  yet  that  possession  com- 
nuenced  by  the  wrongful  disseizion  of  the  plaintiffs,  who 
were  then  infants,  by  C.  F.  Coleman.  The  plaintiffs  being 
in  possession  with  their  mother  under  a  deed  from  j!  T.  Daw- 
kins, one  tenant  in  common,  purporting  to  convey  the  entire 
title,  were  holding  the  land  adversely  to  the  other  Dawkins 
heirs  when  they  were  dispossessed  by  C.  F.  Coleman.  The 
Dawkins  heirs;  have  never  set  up  any  title  to  the  land  against 
the  defendants,  the  present  occupants,  and  there  is  certainly 
no  presumption  that  they  would  not  have  pursued  the  same 
course  if  the  plaintiffs  had  remained  in  possession.  The 
acquisition  of  title  against  the  Dawkins  heirs  is  not  therefore 
to  be  credited  to  the  defendants  as  a  benefit  th^  have  con- 
ferred on  the  plaintiffs,  but  it  is  a  benefit  which  would  have 
come  to  the  plaintiffs,  had  they  not  been  disseized,  from  the 
Inactivity  of  the  Dawkins  heirs,  without  the  intervention  of 
the  defendants  or  C.  F.  Coleman,  under  wHom  they  claim. 

The  defendants  ask  to  allege  further;:  that  when  C.  F. 
Coleman  took  the  deed  from  Mrs.  Coleman,'  the  mother  and 
co-tenant  of  the  plaintiffs,  he  gave  her  a  mortgage  for 
$1,200,  a  part  of  the  purchase  money  which  was  subsequently 
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paid  by  the  defendants,  "and  that  the  plaintiffs  received  the 
full  benefit  of  the  purchase  money  of  said  tract  oi  land  which 
was  represented  by  the  bond  and  mortgage  last  above  men- 
tioned." From  the  foregoing  statement  of  the  relations  of 
the  parties  it  is  obvious  the  plaintiffs'  interest  in  the  land 
could  not  be  affected  by  this  mortgage,  and  they  were  not 
personally  liable  for  it.  C.  F.  Coleman  by  his  purchase 
acquired  only  the  interest  of  Mrs.  Coleman,  and  he  could  not 
have  mortgaged  anything  more  than  that  to  her.  There  is, 
therefore,  no  principle  of  subrogation  applicable  to  this 
mortgage.  The  defendants  allege,  however,  that  the  plain- 
tiffs received  the  full  benefit  of  the  purchase  nroney.  This  is 
a  very  indefinite  statement  of  a  conclusion  without  the  facts 
upon  which  it  is  rested.  If  there  were  some  such  allega- 
tion as  that  C.  F.  Coleman  todc  title  from  Mrs.  Coleman  sup- 
posing it  to  be  good  for  the  whole  land  and  the  purchase 
money  was  paid  to  her  under  that  bona  fide  belief,  and  then 
invested  for  the  benefit  of  the  plaintiffs,  who  have  actually 
received  it,  since  their  majority,  then  undoubtedly  the  de- 
fendants would  have  at  least  an  equity  to  require  them  to  ac- 
count for  it.  But  there  is  no  such  allegation,  and  it  would 
not  be  proper  to  reverse  an  order  of  the  Circuit  Court  disal- 
lowing the  amendment  proposed,  on  the  mere  possibility  that 
the  benefit  to  the  plaintiffs  may  be  one  for  which  they  ^ould 
account,  rather  than  a  remote  and  incidental  advantage,  such, 
for  instance,  as  aiding  a  parent  to  discharge  an  obligation 
upon  them  imposed  by  law,  and  which  it  is  not  presmned  she 
was  unable  to  discharge  without  such  aid. 

For  convenience  the  additional  grounds  relied  on  by  plain- 
tiffs to  sustain  the  circuit  decree  have  been  first  discussed. 

These  grounds  are :  "First,  because  Mary  A.  Coleman  had 
no  authority  to  bind  the  plaintiffs  in  executing  the  nwrt- 
gage  to  J.  T.  Dawkins,  that  plaintiffs  were  not  parties 
thereto,  and  their  interests  were  not  bound  by  the  said  mort- 
gage; secondly,  because  the  plaintiffs  were  in  nowise  con- 
nected with  the  mortgage  by  Charles  F.  Coleman  to  Mary 
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A.  Coleman,  and  their  interests  in  the  premises  were  not  af- 
fected thereby."  For  the  reasons  above  stated  we  think  they 
are  well  taken. 

The  Circuit  Judge  thus  expressed  his  reasons  for  retus- 
ing  the  motion :  "I  think  the  defendants  would  be  entitled 
to  be  subrogated  to  the  rights  of  the  holders  of  the  mort- 
gages set  out  in  the  proposed  additional  defense,  which  it  is 
sought  to  incorporate  in  the  answer  by  way  of  amendment, 
but  from  the  facts  as  they  are  made  to  appear  to  me  on  this 
motion  to  amend,  these  mortgages  could  not  now  give  the 
defendant  any  rights  which  could  be  enforced.  More  than 
twenty  years  have  elapsed  since  the  maturity  of  these  mort- 
gages and  the  debts  secured  thereby,  and  they  are  hence 
barred  by  the  statute  of  limitations.  Moreover,  it  appears 
that  no  entry  of  any  acknowledgment  or  note  of  any  payment 
has  been  made  on  the  record  of  the  said  mortgages  within 
twenty  years  last  past,  as  required  by  sec.  2449,  of  the  Code 
of  Laws  of  1902,  and  the  liens  of  said  mortgages  have  been 
extinguished  by  failure  to  comply  with  the  provisions  of  this 
statute.  For  these  reasons,  the  proposed  amendment,  if  al- 
lowed, would  be  entirely  nugatory,  and  the  motion  for  leave 
to  amend  is  therefore  refused." 

As  already  indicated,  we  think  the  Circuit  Judge  was  in 
error  in  holding  the  defendants  entitled  to  subrogation  under 
the  allegations  of  the  proposed  amendments.     The  remain- 
ing question  relates  to  the  statute  of  limitations,  upon 

2  the  application  of  which  the  Circuit  Judge  rested  his 
decree.  The  proposed  amendment  contains  no  alle- 
gation of  fraud  or  mistake  in  these  transactions.  If  the  claim 
for  subrogation  had  been  set  up  in  due  time,  the  most  the 
Court  could  have  done,  and  that  would  be  going  very  far, 
would  have  been  to  declare  on  proof  of  fraud  or  mistake  that 
the  mortgage  given  by  Mrs.  Coleman  should  be  extended  to 
cover  the  interest  of  her  children,  the  plaintifFsf,  and  this 
mortgage  so  extended  would  be  now  absolutely  barred  by 
the  statute  of  limi*-ations ;  hence  subrouting  the  defendants 
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to  the  rights  of  Dawkins,  the  original  mortgagee,  could  not 
avail  defendants  as  to  this  mortgage. 

As  to  the  mortgage  given  by  C.  F.  Coleman  to  Mrs.  Cole- 
man and  paid  by  defendants  to  her,  according  to  the  allega- 
tions of  the  proposed  amendment,  as  we  have  seen  there  is  no 
principle  of  subrogation  on  which  the  defendants  could  set 
up  this  mortgage  against  the  plaintiffs,  and  therefore  the 
statute  of  limitations  is  entirely  without  application. 

1  Indeed,  it  is  due  to  defendants'  counsel  to  say  that 
while  subrogation  is  set  up  as  to  this  mortgage  in 
the  proposed  amendment,  the  right  to  the  amendment  is 
not  pressed  on  that  ground.  The  defendants  do  not  sedc 
to  foreclose  this  mortgage  against  the  plaintiffs  nor  set 
.up  any  right  of  subrogfation  under  it,  but  the  purpose  of 
the  amendment  concerninsf  thiis  mortgage  is  to  require 
the  plaintiffs  to  pay  back  money  which  the  defendants  claim 
they  paid  on  the  land  and  of  which  the  plaintiffs  had  the 
benefit,  as  an  equitable  duty  which  the  plaintiffs  ought  to 
be  required  to  discharge  before  taking  from  the  defendants 
the.  land  claimed  as  their  own.  This  claim  of  ris^ht  does 
not  depend  on  the  present  validity  of  the  mortgage  nor 
even  on  the  existence  of  the  mortgage  at  any  time.  The 
demand  is  purely  equitable  and  the  equity  could  not  reason- 
ably be  set  up  against  the  rigor  of  the  plaintiff's  legal  right  to 
possession  so  long  as  the  defendants  were  in  possession  and 
no  claim  of  possession  was  made  by  the  plaintiffs.  The 
statute  of  limitations  relating  to  mortgages  therefore  has 
no  application.  But  we  have  held  the  amendment  so  far  as 
it  affected  this  claim  was  properly  disallowed,  because  the 
facts  alleged  were  not  sufficient  to  entitle  the  defendants  to 
require  the  plaintiffs  to  account  for  any  portion  of  the  mof<ey 
paid  by  the  defendants  on  this  mortgage. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affiniied. 
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ROUSE,  HEMPSTONE  &  CO.  v.  SARRATT. 

1.  Plkadikos — NoTEB — CoNsioEBATioir — ^Waiveb. — Partial  or  total  failure 
of  consideration  of  notes  for  purchase  money  of  goods  may  be  shown 
against  original  payee  without  alleging  fraud,  but  a  purchaser  waives 
the  rijtht  to  set  up  such  failure  by  accepting  the  goods  and  giving 
notes  without  complaint  of  their  quality. 

St,  EvniBNCE. — The  im  bbkb  bsbe  statute  does  not  require  that  it  appear 
affirmatively  on  certificate  that  notary  taking  the  deposition  is  not  of 
counsel  for  either  party. 

Before  Ki.ugh,  J.,  Cherokee,  Fall  Term,  1905.  Af- 
firmed. 

Action  by  Rouse,  Hempstone  &  Co.,  against  J.  I.  Sarratt. 
From  judgment  for  plaintiffs,  defendant  appeals. 

Messrs,  /.  C,  Jeffries  and  Butler  &  Osborne,  for  appellants. 
(Reporter  furnished  no  argument.) 

Mr,  J,  C,  Otts,  contra,  cites :  It  is  not  required  th<n  it  ap- 
pear on  deposition  that  notary  was  not  of  counsel  for  either 
party:  5  S.  E.,  936;  4  Ency.  Ev.,  388;  49  S.  C,  169;  56  S. 
C,  385 ;  67  S.  C,  3 ;  60  S.  C,  201 ;  30  S.  C,  153,  615 ;  12  S. 
C,  586.  Fraud  on  breach  of  warranty  must  be  alleged: 
58  S.  C,  59:  3  Strob.  L.,  75;  2  McC,  167;  3  Brev.,  63;  4 
Ency.  P.  &  P..  951-3 ;  2  Abbotts  Tr.  &  Br.  Pleadgs.,  1072 ;  27 
S.  d,  621;39S.  C,  74. 

July  23,  1906.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods.  The  defendant  appeals  from  a 
judgment  recovered  on  several  promissory  notes  given  by 
him  to  the  plaintiffs  for  merchandise.  The  allegations  of  the 
answer  were:  (1)  that  the  goods  did  not  come  up  to  sample 
nor  to  the  representations  made  by  plaintiffs'  salesman  as  to 
character  and  class,  and  on  this  defendant  sets  up  a  counter- 
claim for  damages  to  the  amount  of  $150;  (2)  that  much 
of  the  goods  were  moth-eaten,  rotten  and  in  damaged  condi- 
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tion,  and  on  this  allegation  defendant  sets  up  a  second  coun- 
ter-claim for  damages  for  $100. 

In  support  of  these  allegations  the  defendant  offered  to 

prove  by  the  witness  Hood,  who  was  a  bookkeq)er  and 

salesman  of  the  defendant,  the  condition  of  the  goods  when 

they  were  received  and  unpacked.    This  testimony 

1  was  objected  to  on  the  ground  that  fraud  was  not  al- 
leged in  the  answer,  and  it  was  ruled  out  by  the  Cir- 
cuit Judge.  The  evidence  was  not  objectionable  on  the 
ground  stated,  for  it  cannot  be  doubted  that  a  partial  or  total 
failure  of  consideration  may  be  shown  against  the  original 
payee  of  a  promissory  note  without  alleging  fraud.  But  the 
testimony  offered  would  not  have  availed  the  defendant  in 
this  case  for  the  reason  that  the  defendant  waived  the  alleged 
defects  by  giving  the  notes. 

The  last  shipment  of  merchandise  was  made  on  Novem- 
ber 19th,  1904,  and  the  evidence  offered  related  to  defects 
discovered  on  their  receipt.  Subsequently  on  January  3d, 
1905,  the  defendant  gave  the  notes  for  the  full  amount  of 
the  bills  without  objection  or  reservation,  enclosing  them  in 
a  letter  expressing  thanks  for  the  indulgence  of  the  plain- 
tiffs. Manifestly,  it  was  too  late  for  the  defendant  to  com- 
plain of  the  quality  of  the  goods,  especially  when  he  had  ob- 
tained indulgence  on  the  faith  of  the  notes.  The  evidence 
rejected  was  therefore  immaterial. 

The  statute  does  not  require,  as  appellant  contends,  that 

it  should  affirmatively  appear  by  certificate  that  the  notary 

public  taking  testimony  de  bene  esse  is  not  attorney  or 

2  counsel  for  either  party.     The  burden  is  on  the  party 
objecting  on  account  of  that  relation  to  show  its  ex- 
istence. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

END  Olf  THIS  VOLUME. 
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ACCOUNT  STATED. 

1.  Statement  of  amount  due  on 
bond  by  attorney  of  payee,  under 
facts  here,  held  not  to  have  the 
effect  of  an  account  stated. 
Smith  V.  Allmon,  502 

ACCOUNTING. 

1.  What  allegations  are  necessary 
in  action  to  make  bank  officers 
account  for  negligence.  See 
Pleadings,  11. 

ADMINISTRATORS  AND  EX- 
ECUTORS. 

1.  Cross-examination  of,  as  to  let- 
ters of  administration.  See  Evi- 
dence, 12. 

2.  A  decree  in  probate  court  in 
1882  adjudging  an  amount  due  a 
devisee  by  executrix,  is  admissi- 
ble to  show  amount  due  devisee 
in  an  action  by  administrator  of 
devisee  against  administrator  of 
executrix,  and  in  absence  of  evi- 
dence tending  to  show  payment 
or  any  act  manifesting  an  inten- 
tion to  terminate  the  trust  stat- 
ute of  limitations  do  not  apply; 
and  administrator  of  devisee 
may  sue  administrator  of  execu- 
trix for  amount  due  heirs  of  de- 
visee.    Carlisle  v.  Farrow,      527 

ADVERSE  POSSESSION. 

1.  Heir  and  ancestor  may  tack  to 
make  up  ten  years  adverse  pos- 
session.   Brucke     v.     Hubbard, 

144 
ADVERSE  USER. 

1.  Of  roads.    See  Highways,  1. 

AMENDING  PLEADINGS. 

See  Pleadings,  3,  4,  5. 

APPEALS. 

1.  An  order  refusing  to  strike  out 
allegations  in  a  pleading  as  irre- 
levant or  redundant  is  not  ap- 
pealable.   Harbert  v.  Ry.,       13 


2.  Magistrate  is  served  personally 
with  notice  and  grounds  of  ap- 
peal, respondent's  attorneys  are 
served  by  mail.  At  hearing  of 
motion  to  dismiss  appeal  because 
notice  and  grounds  were  not 
personally  served  on  respond- 
ent's attorneys,  they  admit  hav- 
ing received  them  in  time,  held 
that  Circuit  Court  had  jurisdic- 
tion of  the  appeal  Wright  v. 
Ry-,  27 

3.  This  Court  will  not  review  find- 
ings of  fact  by  the  Railroad 
Commission  after  notice  and 
hearing,  in  absence  of  allega- 
tions charging  fraud  or  other 
grounds  for  setting  aside  the  ad- 
judication.   R.  R.  Com.  V.  R.  R., 

80 

4.  This  Court  cannot  relieve 
against  a  refusal  to  grant  a  new 
trial  on  ground  that  the  evidence 
was  overwhelming  in  favor  of 
losing  party  and  insufficient  to 
sustam  the  verdict.  Cain  v.  R, 
R.,  89 

5.  An  instruction  upon  an  issue  as 
to  which  there  is  no  evidence  is 
not  reversible  error  unless  the 
attention  of  the  Court  be  called 
to  it.    Nickles  v.  Ry.,  102 

6.  That  plaintiff  showed  title  in 
himself;  that  defendant  had  not 
been  in  possession  of  land  seven- 
teen years,  were  found  by  jury 
against  defendant  and  cannot  be 
reviewed  by  this  Court.  Brucke 
V.  Hubbard,  144 

7.  Probate  of  will  in  probate  court 
is  a  law  case,  and  findings  by 
Circuit  Judge  on  appeal  from 
probate  court  in  such  case  are 
not  reviewable  here.  Solomon's 
Estate,  189 

8.  This  Court  cannot  consider  if  a 
verdict  is  excessive  or  contrary 
to  the  weight  of  the  evidence. 
Blowers  v.  Ry.,  221 

9.  If  a  jury  disregard  the  instruc- 
tions of  the  Court  and  render  a 
verdict  out  of  proportion  to 
amount  sued  for  against  such 
instruction,  this  Court  will  grant 
new  trial  nisi.    Ibid. 
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10.  Effect  of  order  granting  new 
trial  because  preponderance  of 
evidence  shows  that  plaintiff  was 
guilty  of  contributory  negligence 
is  merely  to  restore  the  case  to 
its  original  status,  is  not  finding 
of  fact  reviewable  on  appeal,  and 
is  not  a  final  determination  of 
the  fact  so  as  to  warrant  dismis- 
sal of  the  complaint  by  this 
Court.    Pickett  v.  Ry.,  236 

11.  Ground  of  objection  to  admis- 
sion of  evidence  not  urged  be- 
low will  not  be  considered  here. 
Pearlstine  v.  Ins.  Co.,  246 

12.  This  Court  will  not  reverse  an 
order  because  it  does  not  fully 
approve  the  reasons  given  by  the 
Circuit  Court  for  the  exercise 
of  its  admitted  power  and  discre- 
tion.   Peterman  v.  Pope,       296 

13.  Exception  charging  error  in 
admission  of  evidence  will  not 
be  considered  where  no  ground 
is  stated  in  objection,  and  where, 
after  ruling  that  question  was 
incompetent,  it  was  answered, 
but  no  motion  made  to  strike  out 
the  answer.  Campbell  v.  Tel. 
Co.,  300 

14.  If  trial  Judge  err  in  stating 
issues  to  jury,  his  attention 
should  then  be  called  to  it,  if  it 
is  to  be  made  the  basis  of  an  ex- 
ception.   Bricktnan  v.  Ry.,     306 

15.  Question  as  to  the  constitu- 
tionality of  a  statute,  on  which 
trial  Judge  was  not  requested  to 
rule  and  not  ruled  on,  is  not 
properly  before  this  Court  for 
consideration.    Ibid. 

16.  This  Court  cannot  consider  an 
exception  assigning  as  error  that 
amount  of  damages  assessed  was 
excessive.    Ibid. 

17.  If  it  appear  that  Circuit  Court 
on  appeal  from  magistrate  ex- 
clude from  consideration  testi- 
mony material  to  appellant's 
case,  the  cause  will  be  remanded 
for  rehearing.    Faust  v.  Ry.,  360 

18.  A  motion  to  dismiss  an  appeal 
here  will  not  be  granted  because 
the  exceptions  are  in  proper 
form  and  merits  cannot  be  con- 
sidered on  mere  motion.  State 
V.  Johnson,  401 

19.  Motion  to  reinstate  appeal  will 
not  be  granted  where  the  record 
shows   It   was   abandoned   with 


full  knowledge  of  the  facts  in- 
volved in  so  far  as  they  affect 
the  appeal.    Ibid. 

20.  Exceptions  based  on  findings 
of  fact  below  on  motion  for  new 
trial  because  of  partiality  of 
jurors  not  disclosed  on  voir  dire 
examination,  and  on  refusal  of 
Judge  to  grant  compulsory  pro- 
cess to  bring  in  witnesses  on  that 
question,  there  appearing  no 
abuse  of  discretion,  will  not  be 
considered.    Ibid. 

21.  No  appeal  lies  from  refusal  of 
Judge  to  enter  verdict  or  judg- 
ment without  verdict  on  indict- 
ment containing  two  counts. 
Judge  having  instructed  jury  to 
find  verdict  of  not  guilty  on  first 
count,  jury  failing  to  ag^ee  on 
second,  mistrial  was  ordered. 
State  V.  Hill,  415 

22.  On  appeal  from  magistrate  he 
should  file  in  Circuit  Court  the 
notice  of  appeal,  the  record  and 
statement  of  proceedings  and 
testimony  in  writing,  but  here 
papers  presented  to  the  Court  ac- 
cepted with  hesitation  as  magis- 
trate's statement  of  proceedings. 
State  V.  Spray,  443 

23.  The  conclusion  of  the  Circuit 
Judge  as  to  whether  a  confession 
was  free  from  threat  or  induce- 
ment will  not  be  disturbed  ex- 
cept for  abuse  of  judicial  discre- 
tion.   State  V.  Henderson,     477 

24.  An  exception  to  judgment  in 
magistrate  court  on  verdict  of 
jury  that  it  is  contrary  to  the 
law  and  the  evidence,  is  sufficient 
to  bring  under  review  in  the  Cir- 
cuit Court  the  verdict  of  the 
jury.    McKee  v.  Linton,         509 

25.  Exceptions  assigning  error  in 
findings  of  fact,  or  error  of  law 
based  on  findings  of  fact,  will 
not  be  sustained  where  this 
Court  is  satisfied  with  the  find- 
ings below.    Carlisle  v.  Farrow, 

527 

26.  Erroneous  admission  of  evi- 
dence not  affecting  appellant  is 
not  reversible  error  as  to  him. 
State  V.  Perry,  551 

APPLIANCES. 

1.  Defective  lubricator  on  engine. 
See  Master  and  Servant,  1,  2. 
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ARREST. 

1.  A  private  person  may  arrest  one 
for  committing  a  felony  upon 
information  of  such  a  nature  as 
to  convince  a  reasonable  man 
that  the  act  had  been  committed 
from  which  the  law  presumes 
the  felony,  although  the  infor- 
mation may  not  be  true.  State 
V.  Grimn,  412 

ARSON. 

1.  Indictment  for  arson  may  be 
prosecuted  against  one  who  has 
burned  a  barn,  alleging  it  to  be 
the  property  of  a  purchaser  of  a 
tract  of  land,  who  has  received 
only  bond  for  title,  but  who  has 
been  put  in  possession  of  the 
land  by  the  vendor  and  of  the 
bam  by  him  who  had  rented  it 
for  the  year.    State  v.  Perry,  551 

ASSAULT  AND  BATTERY. 

1.  Instruction  that  if  circumstances 
justify  the  conclusion  that  de- 
fendant was  laboring  under  a 
passion  occasioned  by  an  attempt 
to  seduce  his  sister,  the  jury 
might  find  him  guilty  of  assault 
and  battery  of  a  high  and  aggra- 
vated nature,  is  not  prejudicial 
to  defendant  where  jury  finds 
him  guilty  of  assault  and  battery 
with  intent  to  kill.  State  v. 
Jones,  456 

ASSIGNMENT. 

1.  Of  security  as  collateral.  See 
Security,  1. 

ATTORNEYS. 

1.  A  contract  between  attorney 
and  client  as  to  the  fee  to  be  paid 
for  professional  services  and  the 
assignment  of  an  interest  in  a 
judgment  in  payment  of  services 
rendered  is  not  a  privileged  com- 
munication.   Strickland  v.  Mills, 

16 

2.  Notice  to  an  attorney  employed 
to  represent  a  jud^^ment  creditor 
in  an  appeal  from  a  judgment  in 
a  State  Court  is  not  such  notice 
to  the  judgment  creditor  as  will 
discharge  the  debt  not  sched- 
uled by  the  bankrupt,  the  attor- 
ney not  having  been  employed 

38—74 


to  represent  the  judgment  in  the 
bankrupt  court,  or  not  assum- 
ing to  exercise  such  authority. 
Ibid, 
3.  An  agreement  between  attorneys 
in  a  cause  in  writing  formerly 
introduced  in  evidence  should  be 
construed  by  Judge  in  his  in- 
structions to  the  jury.  Brick- 
man  V.  Ry,,  306 

BAGGAGE. 
See  Damages,  6,  12.    Carrier,  4,  5. 

BANKRUPTCY. 

1.  Notice  to  an  owner  of  an  inter- 
est in  a  j  udgment  of  bankruptcy 
proceedings  against  the  judg- 
ment debtor  is  not  notice  to  the 
other  co-owner.  Strickland  v. 
Mills,  16 

2.  Notice  to  an  attorney  employed 
to  represent  a  judgment  creditor 
in  an  appeal  from  a  judgment  in 
a  State  Court  is  not  such  notice 
to  the  judgment  creditor  as  will 
discharge  the  debt  not  sched- 
uled by  the  bankrupt,  the  attor- 
ney not  having  been  employed  to 
represent  the  judgment  in  the 
bankrupt  court,  or  not  assuming 
to  exercise  such  authority.    Ibid. 

BANKS. 

1.  A  bank  which  has  purchased  a 
negotiable  promissory  not  before 
maturity  for  value  is  not  charged 
with  notice  that  such  note  has 
been  renewed  and  paid  to  the 
first  payee,  by  the  fact  that  the 
renewals  and  payment  passed 
through  the  bank,  it  being  the 
bank  in  which  payee  kept  an  ac- 
count.   Spencer  v.  Mills,  76 

2.  Refusal  of  bank  to  pay  check  of 
depositor  having  funds  to  his 
credit  by  saying  the  deposit  was 
in  the  savings  department  and 
could  not  be  paid  except  on  pre- 
sentation of  pass-book,  is  equiv- 
alent to  a  refusal  to  pay,  and  en- 
titles depositor  to  temperate 
damages,  and  recovery  is  not  de- 
pendent upon  allegation  and 
proof  of  special  damages.  Lorick 
v.  Bank,  185 

3.  A  check  on  a  bank  operates  as 
an  assignment^ro  tanto  of  the 
drawer's  deposit  account,  and  the 
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bank  cannot  refuse  payment  of 
a  check  in  hands  of  bona  fide  in- 
dorsee and  holder  because  the 
drawer  has  notified  bank  that  the 
check  was  obtained  by  fraud, 
and  there  was  a  failure  of  con- 
sideration. Bank  has  no  right 
to  deposit  money  in  Court  and 
demand  that  drawer  be  made 
party  defendant  and  required  to 
litigate  with  holder  the  bona 
fides  of  the  check.  The  remedy 
of  drawer  is  to  take  action  to 
prevent  payment  of  check,  and 
bank  should  be  allowed  reason- 
able time  after  notice  to  await 
action  of  drawer  and  to  decide 
if  it  would  risk  suit  by  holder 
or  drawer.  Loan  &c.  Bank  v. 
Farmers  &c.  Bank,  210 

4.  In  action  by  a  stockholder 
against  the  president  and  direc- 
tors of  a  bank  for  negligence  in 
conducting  the  affairs  of  the 
bank,  it  is  not  necessary  to  allege 
what  loss  was  occasioned  by  a 
special  act  of  negligence  of  a 
particular  officer,  or  who  was  on 
the  managing  board  at  the  time 
of  a  special  loss,  or  to  allege  all 
the  losses  complained  of,  as  the 
object  of  the  accounting  is  to 
ascertain  what  act  each  officer  is 
chargeable  with  and  the  propor- 
tion in  which  each  is  liable. 
Sigwald  V.  Bank,  478 

See  Mortgages,  2. 

BONDS. 

1.  Statement  of  amount  due  on 
bond  by  attorney  of  payee,  under 
facts  here,  held  not  to  have  the 
effect  of  an  account  stated.  Pay- 
ments against  a  dead  man's  es- 
tate proved  alone  in  parol  should 
be  subjected  to  rigid  scrutiny 
and  allowed  with  extreme  cau- 
tion. Credit  endorsed  on  bond 
and  afterwards  changed  by  in- 
dorsement across  it  of  applica- 
tion of  part  of  fund  to  another 
debt  between  the  parties  signed 
by  both,  is  stronger  than  an  or- 
dinary receipt,  yet  it  is  subject  to 
correction  by  proof  of  clear  mis- 
take.   Smith  v.  Allmon,         502 

2.  The  power  of  the  State  to  alter 
or  destroy  subordinate  munici- 
pal corporations  can  not  be  so 
exercised  as  to  impair  the  obli- 


gation of  existing  contracts.  The 
amendment  of  1903  to  art  VIL, 
sec.  11,  of  Constitution  of  1895, 
providing  that  the  corporation  of 
certain  townships  should  be 
abolished,  is  void  as  against 
bonded  debts  previously  created 
by  them,  and  the  Legislature 
may  treat  such  debts  as  valid 
upon  said  territory  and  provide 
for  its  payment  by  taxation,  and 
designate  the  proper  officers  and 
agents  to  carry  out  such  purpose. 
Smith  V.  Walker,  519 

BUILDING  AND  LOAN  ASSO- 
CIATIONS. 

1.  Failure  of  a  foreign  building 
and  loan  association  to  comply 
with  the  requirements  of  sees. 
1780  and  1781,  of  Code  of  IWi, 
as  to  filing  certain  papers  in 
office  of  Secretary  of  State,  does 
not  render  a  loan  contract  made 
in  this  State  void,  before  con- 
viction under  statute.  GalUtley 
V.  Strickland,  394 

2.  Presumption  that  a  foreign  B. 
&  L.  contract  is  solvable  under 
the  laws  of  the  State  in  which 
it  is  made  payable,  may  be  re- 
butted by  other  evidence.  Facts 
here  that  under  the  by-laws  of 
the  foreign  association  a  local 
branch  was  organized  in  this 
State,  which  was  the  representa- 
tive of  the  association,  passed  on 
securities,  collected  dues  and  in- 
terest, received  applications  for 
loans,  passed  all  securities,  and 
to  whose  treasurer  the  dues  and 
interest  were  paid  in  this  case 
as  the  representative  of  the  asso- 
ciation, held  to  rebut  the  pre- 
sumption that  the  bond  and 
mortgage  sued  on  were  a  Vir- 
ginia contract  because  payable  in 
city  of  Richmond  and  loan  paid 
by  check  on  Richmond.    Ibid, 

CARRIER. 

1.  A  carrier  is  bound  to  exercise 
as  high  a  degree  of  care  to  pro- 
tect a  passenger  from  the  wrongs 
and  injuries  of  a  fellow-passen- 
ger as  it  is  to  observe  in  order 
to  protect  all  of  the  passengers 
from  injury  arising  from  the 
faulty  construction  of  the  rail- 
road track  or  the  faulty  move- 
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ments  of  its  trains,  only  as 
against  those  passengers  from 
which  it  has  reason  or  notice 
to  anticipate  improper  conduct. 
Franklin  v.  Ry.,  332 

2.  That  one  has  an  office  in  freight 
depot  of  a  railway  company,  that 
he  collected  freight  charges  for 
company,  and  gave  orders  to 
3rardmaster  to  deliver  cars  at  dif- 
ferent points,  is  sufficient  to 
admit  t>arol  notice  to  him  not  to 
deliver  freight  in  transit  as  bind- 
ing on  his  company.  Faust  v. 
Ry.,  360 

3.  Carrier  is  liable  to  consignor  for 
value  of  freight  which  is  deliv- 
ered to  consignee  after  notice  in 
transitu  not  to  deliver  to  him, 
but  to  another.    Ibid, 

4.  If  a  carrier  sell  a  passenger  a 
ticket  from  a  point  on  its  line  to 
a  point  on  another  line  reached 
by  a  junctional  point  at  which 
the  connection  is  not  close,  it 
must  check  his  baggage  to  that 
point  and  it  cannot  require  him 
to  accompany  his  baggage.  5*1*/- 
livan  V.  Ry.,  377 

5.  Code  1902,  sec  2166,  prescribing 
penalty  for  failure  of  carrier  to 
check  baggage  is  not  exclusive. 
Ibid. 

See  Damages,  6. 

CASE  DISREGARDED. 

1.  Flovd  V.  Perrin,  30  S.  C,  1,  in 
Smith  V.  Walker,  519. 

CASES  DISTINGUISHED. 

1.  Ass'n  V.  McCartha,  43  S.  C,  75, 
from  Ex  parte  Powell.  193. 

2.  Baker  v.  Irvine,  62  S.  C,  283, 
from  Nixon  v.  Ins.  Co.,  438. 

3.  Bums  V.  Gower,  34  S.  C,  160, 
from  McKee  v.  Linton,  509. 

4.  Daniels  v.  Moses,  12  S.  C,  137, 
from  Peterman  v.  Pope,  296. 

5.  Dearman  v.  Trimmier,  26  S.  C, 
506,  from  Ex  parte  Powell,  193. 

6.  Fewell  V.  Deane,  43  S.  C,  257, 
from  Ellison  v.  Johnson,  202. 

7.  Garrett  v.  Herring  Co.,  69  S.  C, 
278,  from  Nixon  v.  Ins.  Co.,  438. 

8.  Gunter  v.  Addys,  58  S.  C,  180, 
from  Ex  parte  Powell,  183. 

9.  Hutchispn  v.  Fuller,  67  S.  C, 
280,  from  Coleman  v.  Coleman, 
567. 


10.  Kauffman  v.  Stuckey,  37  S.  C, 
7,  and  40  S.  C,  110,  from  Ellison 
v.  Johnson,  202. 

11.  Miller  v.  Grice,  2  Rich.,  37, 
from  Peterman  v.  Pope,  296. 

12.  State  V.  Edwards,  13  S.  C,  30, 
from  State  v.  Sudduth,  498. 

13.  State  V.  Senn,  32  S.  C,  392, 
from  State  v.  Sudduth,  498. 

14.  Wofford  V.  Clifton  Cotton 
Mills,  72  S.  C,  346,  from  Strick- 
land V.  Cqnital  City  Mills,  16. 

CASES  OVERRULED. 

1.  Pennington  v.  Ry.,  35  S.  C,  489, 
in  Franklin  v.  Ry.,  332. 

CAUSE  OF  ACTION. 

1.  Increasing  amount  of  damages 
alleged  by  amending  complaint 
does  not  state  a  new  cause  of 
action.    See  Pleadings,  5. 

CHAMBERS. 

1.  Judge  at  chambers  has  no  power 
to  fi:rant  change  of  venue  on 
ground  that  ends  of  justice 
would  be  thereby  promoted. 
Castles  V.  Lancaster  Co.,        512 

CHARGE. 

1.  Under  proof  in  this  case  the  in- 
struction that  the  mere  receiving 
through  the  mills  and  filing  in 
the  office  may  or  may  not  be  the 
acceptance  of  the  application  is 
an  instruction  on  the  sufficiency 
or  weight  of  evidence.  McGrath 
v.  Ins.  Co.,  69 

2.  An  instruction  upon  an  issue  as 
to  which  there  is  no  evidence  is 
not  reversible  error  unless  the 
attention  of  the  Court  be  called 
to  it.    Nickles  v.  Ry.,  102 

3.  Under  facts  here  charged,  if 
pass  on  which  the  injured  was 
carried  was  issued  in  pursuance 
of  telegrams  in  evidence,  they 
showed  that  the  pass  was  issued 
without  pecuniary  or  valuable 
consideration,  would  be  a  charge 
on  the  facts.    Ibid. 

4.  Charge  here  complained  of  as 
being  on  the  facts  because  in- 
structing jury  that  certain  facts 
would  constitute  negligence,  held 
to  be  an  instruction  as  to  the 
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rights  of  the  parties  under  the 
contract.    Campbell  v.  Tel.  Co., 

300 

5.  An  agreement  between  attorneys 
in  a  cause  in  writing  formerly 
introduced  in  evidence  should  be 
construea  by  Judge  in  his  in- 
structions to  the  jury.  Brickman 
V.  Ry.,  306 

6.  If  appellant  desired  the  Court 
to  instruct  jury  what  officers 
should  have  knowledge  of  defect 
in  roadbed,  and  what  length  of 
time  such  knowledge  should 
have  been  in  possession  of  such 
officers,  it  should  have  so  re- 
quested.   Ibid. 

7.  To  instruct  jury  that  they  may 
say  if  failure  to  repair  a  road- 
bed with  knowledge  of  its  defects 
was  a  wanton,  wilful  and  high- 
handed disregard  of  engineer's 
rights  is  not  instructing  jury 
what  facts  constitute  wantonness. 
Ibid. 

8.  After  stating  issues  to  jury 
raised  by  pleadings  it  is  not 
error  to  say  to  them,  you  take 
the  pleadings  in  the  room  with 
you,  examine  them,  and  see  for 
yourselves  what  issues  they  raise. 
Franklin  v.  Ry.,  332 

9.  Instruction  that  if  circumstances 
justify  the  conclusion  that  de- 
fendant was  laboring  under  a 
passion  occasioned  by  an  attempt 
to  seduce  his  sister,  the  jury 
might  find  him  guilty  of  assault 
and  battery  of  a  high  and  aggra- 
vated nature,  is  not  prejudicial 
to  defendant  where  jury  finds 
him  guilty  of  assault  and  battery 
with  intent  to  kill.  State  v. 
Jones,  456 

10.  Instruction  that  in  this  case  it 
is  not  at  all  incumbent  on  the 
Judge  to  observe  recommenda- 
tion to  mercy,  is  not  an  intima- 
tion by  Judge  that  case  is  a  bad 
one.    Ibid. 

11.  Instruction  that  State  relies  on 
circumstantial  evidence  for  con- 
viction, stating  circumstances  as 
stated  in  the  argument  and  using 
such  statement  as  basis  of  expla- 
nation of  the  rule  applicable  to 
circumstantial  evidence,  defense 
offering  no  evidence,  is  not  a 
charge  on  the  facts.  State  v. 
Langford,  460 


12.  Instruction  that  it  is  not  safe 
to  convict  on  circumstantial  evi- 
dence unless  the  circumstances 
admit  of  no  other  conclusion 
than  the  guilt  of  the  accused,  is 
equivalent  to  saying  you  must 
acquit  under  like  circumstances. 
Ibid. 

13.  Instruction  of  Judge  on  point 
that  killing  another  charged  with 
misdemeanor  while  fleeing  to 
avoid  arrest  is  manslaughter, 
although  in  language  explicit 
and  strong,  does  not  convey  any 
opinion  of  the  Judge  that  de- 
ceased was  killed  while  fleeing 
and  not  in  self-defense.  State  v. 
Sudduth,  498 

CHATTEL  MORTGAGES. 
See  Mortgages,  2,  3. 

CHECKS. 

See  Banks,  3. 

CIRCUIT  JUDGE. 

1.  Judge  at  chambers  has  no  power 
to  grant  change  of  venue  on 
grounds  that  ends  of  justice 
would  be  thereby  promoted. 
Castles  V.  Lancaster  Co.,         512 

CIRCUMSTANtlAL  EVI- 
DENCE. 

See  Evidence,  34.     Charge,  11. 

CITIES  AND  TOWNS. 

See  Municipal  Corporations,  2,  3. 

CODE,  1902. 

1.  Sees.  1780  and  1781,  considered 
in  Galletley  v.  Strickland,      394 

2.  Sec.  2166,  considered  in  Sullivan 
V.  Ry.,  377 

3.  Sec.  2465,  considered  in  Mc- 
Creary  v.  Coggeshall,  42 

CODE  OF  PROCEDURE 

1.  Sec.  194.  May  pleadings  be 
amended  under  before  trial,  so 
as  to  change  cause  ot  action? 
Pickett  V.  Ry.,  236 

2.  Sec.  400.  Declarations  of  dead 
conductor  not  excluded  by.  Cain 
V.  R.  R.,  89 
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3.  Sec.  400.  When  party  may  tes- 
tify he  left  his  deed  with  grantor, 
now  dead.    Brucke  v.  Hubbard, 

144 

COLLATERAL  SECURITY.    . 

See  Security,  1. 

COLUMBIA. 

1.  Changing  grade  of  streets  of 
city  of.  Sec  Municipal  Corpora- 
tions, 2,  3. 

COMPLAINT. 

See  Pleadings,  5,  6,  7,  8,  10,  11. 

CONDEMNATION. 

1.  A  proceeding  to  assess  damages 
for  the  taking  by  a  railroad  com- 
pany of  the  right  of  way  of  lot- 
owners  is  perpetually  enjoined 
because  the  Court  finds  that  the 
railroad  company  has  a  fee  sim- 
ple title  to  the  land  over  which 
the  right  of  way  is  claimed  and 
no  right  has  been  acquired  by 
petitioner  or  by  the  public.  R. 
R.  V.  Garlington,  161 

CONFESSION. 

1.  A  confession  should  not  be  ex- 
cluded merely  because  made  to 
an  officer  having  the  prisoner 
under  arrest.  The  conclusion  of 
the  Circuit  Judge  as  to  whether 
a  confession  was  free  from 
threat  or  inducement  will  not  be 
disturbed  except  for  abuse  of 
judicial  discretion.  State  v. 
Henderson,  477 

2.  What  confession  held  properly 
admitted?    See  Evidence,  39. 

CONFLICT  OF  LAWS. 
See  Constitution,  2. 

9t 

CONSIDERATION. 

1.  Measure  of  damages  for  failure 
of  consideration  in  defective 
quality  of  goods.  See  Damages,  5. 

2.  What  is  waiver  of  failure  of 
consideration,  and  under  what 
allegations  total  or  partial  fail- 
ure may  be  shown?  See  Notes, 
4» 


CONSTABLE. 
See  Magistrate,  5. 

CONSTITUTION. 

1.  Sec  12,  Art.  I.,  of  Constitution 
of  1868,  applies  to  personal 
rights.    Brown  v.    Tharpe,    207 

2.  The  act,  21  statutes,  360,  exempt- 
ing certain  portions  of  Williams- 
burg County  from  the  operation 
of  the  general  stock  law  for  a 
certain  time  of  the  year  does  not 
violate  the  equality  clauses  of 
the  State  and  Federal  Constitu- 
tions, in  imposing  upon  citizens 
in  the  exempted  portion  the  bur- 
den of  fencing  their  cultivated 
lands,  when  same  is  not  required 
of  other  citizens  of  the  county, 
and  in  compelling  citizens  along 
the  boundary  line  to  pay  the 
penalty  if  their  stock  go  across 
boundary  line.    Ibid. 

3.  Question  as  to  the  constitution- 
ality of  a  statute,  on  which  trial 
Judge  was  not  requested  to  rule 
and  not  ruled  on,  is  not  properly 
before  this  Court  for  considera- 
tion.   Brickman  v.  Ry.,  306 

4.  The  act  entitled  "An  act  to  pro- 
vide punishment  for  safe  crack- 
ers," 24  Stat.,  396,  is  not  viola- 
tive of  sec.  17,  of  art.  III.,  of 
Constitution,  in  that  the  subject 
of  the  act  is  not  expressed  in  the 
title,  who  may  be  denominated 
"safe  crackers,"  under  the  act 
stated.    State  v.  O'Day,         448 

5.  The  power  of  the  State  to  alter 
or  destroy  subordinate  municipal 
corporations  cannot  be  so  exer- 
cised as  to  impair  the  obligation 
of  existing  contracts.  The 
amendment  of  1903  to  art.  VII., 
sec.  11,  of  Constitution  of  1895, 
providing  that  the  corporation  of 
certain  townships  should  be 
abolished,  is  void  as  against 
bonded  debts  previously  created 
by  them,  and  the  legislature  may 
treat  such  debts  as  valid  upon 
said  territory  and  provide  for  its 
payment  by  taxation,  and  desig- 
nate the  proper  officers  and 
agents  to  carry  our  such  pur- 
pose.   Smith  V.  Walker,         519 

^  Changing  grade  of  a  street  so 

\f4\^i  abutting   landowner  suffer 

damage  does  not  fall  within  sec 

17,   of  art.   I.,  of  Constitution, 
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prohibiting  .taking  of  private 
property  for  public  use.  Kendall 
V.  LolumbiOj  439 

CONTEMPT. 

1.  A  committee  appointed  under 
concurrent  resolution  of  the 
Legislature  and  authorized  by  it 
and  by  subsequent  act  to  investi- 
gate the  affairs  of  the  State  Dis- 
pensary, to  send  for  persons  and 
papers  and  to  require  answers  to 
any  question  the  committee 
deems  relevant  to  such  investi- 
gation, has  power  to  commit  a 
witness  for  contempt  for  refusal 
to  answer  whether  a  party  who 
had  had  dealings  with  the  State 
Dispensary  had  said  to  him  in 
fact  or  in  effect  that  he  had  given 
rebates  or  graft  or  money  in 
some  improper  way,  or  had  im- 
properly influenced  the  Board  of 
Directors  in  the  purchase  of 
liquors.  Such  evidence  is  not 
hearsay  as  to  the  dealer  with  the 
Dispensary  and  cannot  be  with- 
held because  it  would  violate  the 
implied  confidence  of  a  private 
conversation.    Bx  parte  Parker, 

466 
CONTRACTS. 

1.  A  contract  between  attorney 
and  client  as  to  the  fee  to  be  paid 
for  professional  services  and  the 
assignment  of  an  interest  in  a 
judgment  in  payment  of  services 
rendered  is  not  a  privileged  com- 
munication.   Strickland  v.  Mills, 

16 

2.  Difference  between  action  for 
rescission  of  contract  and  de- 
fense for  failure  of  considera- 
tion, stated.    Ellison  v.  Johnson, 

202 

3.  The  surety  to  contract  for  sale 
of  goods  to  "J-  B.  King,  of 
Bishopville,"  is  not  relieved  be- 
cause of  removal  of  business  to 
another  town,  because  those 
words  are  mere  descriptio  per- 
sonae.     Rouss  v.  King,  251 

4.  Presumption  that  a  foreign 
building  and  loan  contract  is 
solvable  under  the  laws  of  the 
State  in  which  it  is  made  paya- 
ble, may  be  rebutted  by  other 
evidence.  Galletley  v.  Strick- 
land, 394 

5.  Imparing  obligation  of.  See 
Constitution,  5. 


CONTRADICTION. 
1.  Of  witness.    See  Witness,  1,  2. 

CONTRIBUTORY  NEGLI- 
GENCE. 

1.  Effect  of  setting  aside  verdict 
because  plaintiff  was  guilty  of 
contributory  negligence.  See 
New  Trial,  6. 

CORPORATIONS. 

1.  Railroad  corporation  cannot 
avoid  its  obligations  to  public 
See  Railroads,  1. 

2.  A  domestic  corporation,  unless 
otherwise  provided  in  its  charter, 
may  be  sued  in  any  Court  in  the 
State  in  which  it  does  business, 
if  it  is  authorized  to  do  business 
throughout  the  State.  McGrath 
V.  Ins.  Co.,  t59 

3.  Where  a  defendant  is  sued  as  a 
corporation  and  appears  and 
answers  generally,  its  corporate 
existence  is  thereby  admitted. 
Faust  V.  Ry.,  360 

4.  A  domestic  insurance  corpora- 
tion cannot  be  sued  in  a  county 
in  which  it  has  issued  a  policy 
unless  it  has  an  agent  in  such 
county.  This  jurisdiction  of  the 
Court  is  of  the  subject  matter, 
and  right  to  change  of  venue  is 
not  waived  by  answer  to  the 
merits.    Nixon  v.  Ins.  Co.,    438 

COSTS. 

1.  Action  of  Circuit  Judge  in  hold- 
ing that  one  defendant  should 
pay  costs  of  partition  suit  occa- 
sioned by  investigation  of  issues 
raised  by  her  answer,  by  deduct- 
ing from  her  share,  affirmed. 
Williams  v.  Jones,  258 

2.  Payment  of  costs  of  first  action 
for  possession  of  land  is  a  con- 
dition precedent  to  bringing  a 
second  action  and  should  be 
alleged  in  the  complaint,  but  if 
not,  it  is  proper  to  permit  de- 
fendant to  amend  his  answer  on 
motion  noticed  during  second 
term  after  second  action  com- 
menced by  alleging  the  fact  of 
non-payment,  and  the  motion 
does  not  come  too  late.  Peter- 
man  V.  Pope,  296 
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3.  In  an  action  to  declare  breach 
of  a  covenant  running  with  land 
and  for  injunction,  holding  by 
trial  Judge  that  one  defendant 
should  pay  costs,  affirmed,  ex- 
cept that  the  order  is  limited  to 
costs  accrued  to  its  date  and  that 
it  should  not  include  costs  there- 
after accrued  in  litigation  be- 
tween other  parties  to  the  suit 
in  which  this  defendant  was  not 
interested.     Gaifney    v.    Wood, 

323 

CREDIBILITY  OF  WITNESS. 

1.  How  may  be  tested.  See  Evi- 
dence, 9. 

CRIMINAL  CODE. 

1.  Sec  501  is  not  repealed  by  non- 
user  or  by  implication,  and  em- 
braces machines  automatically 
vending  mercantile  wares  on  the 
Sabbath.    Cain  v.  Daly,         480 

CRIMINAL  PROSECUTION. 

1.  When  enjoined.  See  Injunc- 
tion, 3. 

CROSS-EXAMINATION. 

See  Evidence,  9,  12. 

DAMAGES. 

1.  Proof  that  a  lubricator  exploded 
because  of  a  defective  glass,  in 
that  it  was  not  sufficient  to  sus- 
tain the  steam  pressure,  that  a 
newer  and  better  one  had  been 
recently  introduced,  but  not  in 
general  use,  that  the  glass  was 
of  the  highest  quality  and  had 
been  in  general  use  for  a  long 
time,  will  not  warrant  a  verdict 
for  pimitive  damages.  Wysong 
v.  Ry.,  1 

2.  If  the  sender  of  a  telegram 
transmit  it  by  another,  not  con- 
nected with  the  telegraph  com- 
pany, by  telephone  to  the  tele- 
graph company,  and  the  tele- 
graph company  transmit  the 
reply  message  to  the  person  by 
whom  the  sender  forwarded  the 
first  message,  the  company  is  not 
liable  to  the  sender  for  punitive 
damages  for  non-delivery  of  the 
reply  message  to  addressee. 
Murray  v.  Tei  Co.,  64 


3.  Punitive  damages  may  be 
awarded  under  Lord  Campbell's 
act  as  a  punishment  of  the  of- 
fender for  benefit  of  the  commu- 
nity and  as  a  restraint  to 
transgressor,  evidence  that  a 
train  was  run  over  a  trestle  at 
fifty  miles  an  hour  when  sched- 
ule time  was  thirty-three  may 
support  punitive  damages. 
Nickles  V.  Ry.,  102 

4.  Refusal  of  bank  to  pay  check  of 
depositor  having  funds  to  his 
credit  by  saying  the  deposit  was 
in  the  savings  department  and 
could  not  be  paid  except  on 
presentation  of  pass-book,  is 
equivalent  to  refusal  to  pay  and 
entitles  depositor  to  temperate 
damages,  and  recovery  is  not  de- 
pendent upon  allegation  and 
proof  of  special  damages.  Lorick 
V.  Bank,  185 

5.  The  measure  of  damages  in  a 
case  of  failure  of  consideration 
in  defective  quality  of  goods  is 
the  difference  in  value  between 
the  article  sold  and  the  article 
delivered  at  the  time  and  place 
of  delivery,  and  the  question  is 
not  effected  by  the  fact  that  the 
buyer  has  sold  the  goods  at  an 
advanced  price.  Difference  be- 
tween action  for  rescission  of 
contract,  and  defense  for  failure 
of  consideration  stated.  Ellison 
V.  Johnson,  202 

6.  Allegations  that  a  party  took  his 
trunk  to  the  baggage  room  of  a 
carrier  one  evening,  returned  the 
next  morning,  bought  a  ticket  to 
a  certain  point  and  asked  that 
baggage  be  checked  to  that 
point,  was  informed  that  trunk 
had  been  sent  by  mistake  to  an- 
other point,  but  would  be  for- 
warded to  passenger's  destina- 
tion until  he  arrived ;  that  it  was 
never  so  delivered,  are  not  suffi- 
cient to  notify  carrier  that  he 
would  be  subject  to  special  dam- 
ages in  case  of  non-delivery,  nor 
to  put  carrier  on  inquiry  of  spe- 
cial circumstances.  Wehman  v. 
Ry.,  286 

7.  Mental  anguish  and  loss  of 
companionship  of  husband  to 
wife  and  child  may  be  allowed 
by  jury  under  Lord  Campbell's 
act,  and  here  facts  warrant  the 
allowance.  Brickman  v.  Ry.,  306 
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8.  Portions  of  the  charge  excepted 
to  taken  in  connection  with  the 
other  parts  does  not  confine  the 
jury  to  a  mere  knowledge  by 
officers  of  a  railroad  company  of 
the  defect  in  the  trestle  as  a  basis 
for  punitive  damages.     Ibid. 

9.  To  instruct  jury  that  they  may 
say  if  failure  to  repair  a  road- 
bed with  knowledge  of  its  de- 
fects was  a  wanton,  wilful  and 
high-handed  disregard  of  engi- 
neer's rights  is  not  instructing 
jury  what  facts  constitute  wan- 
tonness.   Ibid. 

10.  Lord  Campbell's  act,  Code 
1902,  2851-2,  confers  the  right  to 
punitive  damages  in  proper 
cases.    Ibid. 

11.  Upon  the  construction  that  a 
deed  conveying  to  a  railroad  cor- 
poration certain  lands  "forever 
for  railroad  and  depot  pur- 
poses," carries  the  fee  and  right 
of  possession  to  the  corporation, 
and  that  leasing  parts  of  such 
lands  as  are  not  now  used  by 
the  corporation  to  others,  who 
erected  thereon  buildings  and 
used  them  for  other  purposes, 
was  a  breach  of  the  condition 
running  with  the  land,  the 
lessees  are  not  liable  to  original 
grantors  for  rental  value,  but  for 
such  damages  as  naturally  and 
proximately  result  from  the 
breach,  and  the  measure  is  or- 
dinarily the  amount  which  the 
adjacent  lands  of  grantor  would 
have  been  increased  in  value  if 
contract  had  been  complied  with. 
Gaffney  v.  Wood,  323 

12.  Jury  may  infer  wantonness 
from  conscious  failure  to  ob- 
serve due  care.  Reiusal  of  a 
ticket  agent  to  check  baggage  of 
passenger  to  a  point  on  another 
line,  to  which  he  has  sold  pas- 
senger a  ticket,  because  under 
rules  of  his  company  he  could 
only  check  to  junctional  point, 
throwing  the  baggage  out  of 
the  car  upon  return  to  him  of 
check  to  junctional  point,  and 
refusing  to  take  charge  of  bag- 
gage thereafter,  will  support 
punitive  damages.  Sullivan  v. 
Ry.,  377 

13.  Damage  for  altering  grade  of 
street.  See  Municipal  Corpora- 
tions, 2,  3. 


14.  Estimate  of  damages  to  land 
by  construction  of  telegraph  line 
based  on  opinion  is  competent, 
but  it  should  be  based  on  depre- 
ciation in  present  market  value 
due  to  the  fraudulent  entry  and 
construction  and  not  on  future 
conjectural  value.  Mason  v.  Tel. 
Co.,  557 

DB  BENE  ESSE  STATUTE. 

1.  The  de  bene  esse  statute  does 
not  require  that  it  appear  affirm- 
atively on  certificate  that  notary 
taking  the  deposition  is  not  of 
counsel  for  either  party.  Rouse 
V.  Sarratt,  575 

DEBTOR  AND  CREDITOR. 

See  Insurance,  4,  5.    Marshalling 
Assets,  1,  2. 

DECLARATIONS. 

1.  Of  agent  of  insurance  company. 
See  Evidence,  5. 

2.  Of  conductor  while  running 
train.    See  Evidence,  6. 

DEEDS. 

1.  Probate  of  deed  sworn  before 
George  Bruce,  U.  Q.,  is  valid,  as 
at  its  date,  1820,  clerks  of  Court 
were  ex  officio  Justices  of  the 
Quorum,  the  letters  U.  Q.  signi- 
fying Unum  Quorum,  George 
Bruce  being  at  that  time  clerk 
of  the  Court,  but  omission  of 
official  title  of  officer  taking  pro- 
bate does  not  affect  it.  Mc- 
Creary  v.  Coggeshall,  42 

2.  After  admission  of  deed,  book 
of  record  may  be  admitted  to 
show  record  and  notice.  Brucke 
V.  Hubbard,  144 

3.  That  a  deed  has  been  properly 
executed,  the  witness  saying  he 
would  not  have  signed  as  a  wit- 
ness of  the  execution  and  deliv- 
ery if  both  had  not  been  done, 
and  that  it  has  been  recorded, 
is  sufficient  to  submit  to  jury 
question  of  delivery.    Ibid. 

4.  Upon  the  construction  that  a 
deed  conveying  to  a  railroad  cor- 
poration certain  lands  "forever 
for  railroad  and  depot  purposes," 
carries  the  fee  and  right  of  pos- 
session to  the  corporation,  and 
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that  leasing  parts  of  such  lands 
as  are  not  now  used  by  the 
corporation  to  others,  who 
erected  thereon  buildings  and 
used  them  for  other  purposes, 
was  a  breach  of  the  condition 
running  with  the  land,  the 
lessees  are  not  liable  to  original 
grantors  for  rental  value,  but  for 
such  damages  as  naturally  and 
proximately  result  from  the 
breach,  and  the  measure  is  ordi- 
narily the  amount  which  the  ad- 
jacent lands  of  grantor  would 
have  been  increased  in  value  if 
contract  had  been  complied  with. 
Gaffney  v.  Wood,  323 

5.  In  indictment  for  obstructing  a 
neighborhood  road,  deed  reserv- 
ing to  defendant's  grantor,  his 
heirs  and  assigns,  use  of  all 
necessary  roads,  is  not  compe- 
tent unless  it  show  the  existence 
of  the  road  in  question.  State 
V.  Toale,  425 

DELEGATED  AUTHORITY. 

See  Principal  and  Agent,  6. 

DELIVERY. 

1.  What  evidence  will  carry  ques- 
tion of  delivery  of  deed  to  jury. 
See  Deeds,  3. 

DEMURRER. 

1.  Objection  that  the  date  of  the 
committal  of  an  offense  is  laid 
in  the  indictment  at  a  day  sub- 
sequent to  the  finding  of  the  bill 
and  of  day  of  trial  must  be  taken 
by  demurrer  or  motion  to  quash 
before  jury  is  sworn.  State  v. 
Weaver,  417 

DISCRETION. 

1.  It  is  within  discretion  of  trial 
Judge  to  decide  if  subject  of 
inquiry  admits  of  expert  evi- 
dence.   See  Evidence,  24. 

2.  Admission  of  confession  is  dis- 
cretional.   See  Evidence,  36. 

DISPENSARY. 

1.  Legislative  committee  investi- 
gating State  Dispensary  may 
hold  witness  in  contempt  for  re- 
fusal to  answer  what  questions. 
See  Contempt.  1. 


DOWER. 

1.  A  complaint  alleging  renuncia- 
tion of  dower  in  proper  form 
before  proper  officer,  but  that 
doweress  was  coerced  by  her 
husband  and  his  family  into  exe- 
cuting the  release  and  that  she 
was  not  separately  examined, 
but  which  does  not  allege  that 
grantee  had  knowledge  of  or 
participated  in  the  fraudulent 
release,  does  not  state  a  cause 
of  action.  Campbell  v.  Springs 
Co.,  282 

2.  A  widow  having  demanded  and 
accepted  dower  in  her  husband's 
lands,  and  having  had  homestead 
also  therein  assigned  to  her  and 
her  infant  children,  is  not  en- 
titled to  distributive  share  in  the 
homestead  lands,  and  has  no 
right  to  retain  the  possession  of 
them  as  a  place  of  residence 
for  herself  against  the  right  of 
partition  amongst  the  children 
after  the  youngest  attains  his 
majority.  That  widow  made 
improvements  on  homestead 
lands  does  not  affect  it.  Ken- 
nedy V.  Kennedy,  541 

DRAFTS. 
See  Notes,  2,  3. 

DUE  PROCESS  OF  LAW. 

See  Magistrate,  4. 

EQUITY. 

1.  A  creditor  holding  a  mortgage 
lien  which  it  neglects  to  record 
in  time  has  no  equity  to  require 
a  subsequent  creditor  to  exhaust 
indorsers  on  its  note  so  as  to 
permit  the  mortgage  creditor  to 
have  a  large  part  of  debtor's 
property  applied  to  his  mortgage 
debt.     Wardlaw  v.  Oil  Mill,  368 

ESTOPPEL. 

1.  Under  a  will  devising  a  tract  of 
land  "to  be  reserved  from  sale 
during  the  natural  life  of  my 
wife  Elizabeth  for  a  home  and 
for  the  support  of  my  wife  and 
children  *  *  *  and  at  her  death  the 
above  named  tract  of  land  to 
be  sold  by  my  executors  and  to 
be  equally  divided  between  my 
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wife  and  children,"  the  children 
during  life  of  widow  and  with 
her  consent  may  partition  the 
land  among  them,  and  the  ven- 
dee of  one  child  accepting  the 
part  allotted  to  her  and  taking 
deed  from  her  mother  is  entitled 
to  immediate  possession,  and 
such  child  is  estopped  by  the 
partition  agreement  from  object- 
ing to  a  vendee  of  the  mother 
taking  possession  of  the  portion 
allotted  to  another  child.  Gibson 
V.  Fuller,  535 

EVIDENCE. 

1.  Evidence  by  defendant  in  surre- 
buttal  is  within  discretion  of 
trial  Judge,  and  not  admissible 
unless  objection  be  made  that 
evidence  in  reply  sought  to  be 
replied  to  was  not  in  reply. 
Wysong  V.  Ry.,  1 

2.  Evidence  of  parol  contract  for 
rent  of  land  for  several  years 
is  admissible  to  show  that  party 
in  possession  was  holding  under 
bona  fide  claim  of  right  and  not 
liable  for  punitive  damages. 
Newell  V.  Taylor^  8 

3.  Statement  of  lessor  that  she  had 
only  executed  one  lease  is  not 
prejudicial,  where  both  leases  in 
question  were  in  evidence,  and 
there  was  no  issue  as  to  the  exe- 
cution of  either,  but  the  issue 
was  as  to  the  invalidity  of  one 
because  obtained  by  fraudulent 
representations.    Ibid. 

4.  A  letter  written  seventy  years 
ago  is  an  ancient  document 
and  requires  no  proof,  but  its 
genuineness  may  be  proved  by  a 
comparison  with  writings  of  the 
author  known .  to  be  genuine. 
McCreary  v.  Coggeshall,  42 

5.  Where  written  application  for 
insurance  specifically  provides 
there  is  no  contract  of  insurance 
until  the  application  is  accepted 
by  home  office  subject  to  charter 
and  by-laws  of  the  company,  and 
where  charter  provides  insu- 
rance shall  be  issued  only  to 
members,  it  is  incompetent  to 
admit  declarations  of  soliciting 
agent  that  insurance  began  from 
date  of  receipt  of  premium.  Mc- 
Grath  v.  Ins.  Co.,  69 


6.  Declarations  of  conductor  while 
taking  up  tickets  immediately 
before  a  wreck,  and  who  was 
killed  in  the  wreck,  are  a  part 
of  the  res  gestae  and  not  ex- 
cluded by  sec.  400  of  Code.  Cain 
V.  R.  R.,  89 

7.  After  evidence  that  a  plaintiff 
while  in  hospital  had  received  a 
sum  of  money  from  defendant 
in  compensation  for  injuries,  it 
is  competent  in  reply  to  show 
he  was  unconscious  while  in 
hospital,  how  much  money  he 
had  when  he  went  in  and  how 
much  he  had  when  he  came  out 
Ibid. 

8.  Opinion  of  a  person  living  in 
vicinity  of  an  embankment  who 
had  never  particularly  noticed  it 
until  after  it  was  washed  out, 
as  to  its  nature  and  safety,  is 
not  admissible  in  absence  of 
proof  tending  to  show  he  had 
some  expert  knowledge  as  to  the 
requisite  width  of  embankments 
and  resisting  power  of  materials. 
Ibid. 

9.  On  cross-examination  of  em- 
ployee of  a  railroad  who  was  in- 
jured in  a  wreck,  he  may  be 
asked  in  suit  for  injury  to  an- 
other in  same  wreck,  how  much 
the  company  had  paid  him  for 
his  inj  uries,  to  test  his  credibility 
and  fairness.    Ibid. 

10.  A  witness  in  describing  a 
wreck  may  state  what  injuries 
he  received  and  that  another 
train  ran  into  the  wreck.  Nickles 
V.  Ry.,  102 

11.  Statement  by  a  passenger  that 
he  would  not  have  taken  passage 
on  a  particular  train  for  benefit 

'  of  the  railroad  company  unless 
passage  was  also  given  his  wife, 
does  not  contradict  the  terms  of 
the  pass  on  which  it  was  stipu- 
lated that  it  was  free.    Ibid. 

12.  After  introduction  of  record  of 
probate  court  granting  adminis- 
tration, it  is  not  proper  to  ask 
administrator  on  cross-examina- 
tion if  he  had  been  sworn  in. 
Ibid. 

13.  An  expert  mechanic  who  has 
inspected  a  wrecked  trestle  may 
describe  the  condition  of  the 
wreck,  but  canont  give  his  opin- 
ion as  to  what  caused  it.    Ibid. 
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14.  It  is  competent  to  ask  a  wit- 
ness if  the  railroad  company  has 
settled  with  him  for  injuries  re- 
ceived in  a  certain  wreck  in  suit 
for  negligent  killing  of  another 
in  same  wreck.    Ibid. 

15.  Valuable  consideration  for  a 
pass  marked  free  may  be  shown 
by  parol.    Ibid. 

16.  That  a  railroad  company  fur- 
nished its  road  and  ran  its  trains 
and  inspected  its  trestles  in  the 
customary  manner  which  is  gen- 
erally found  and  believed  to  be 
safe  and  prudent  is  not  the  test 
of  negligence,  but  such  evidence 
should  go  to  the  jury,  with  the 
other  evidence  on  question  of 
due  c:  -e.    Ibid. 

17.  A  party  claiming  land  under 
deed  may  testify  that  she  left 
deed  with  grantor,  who  was 
dead,  who  had  life  interest,  for 
safe  keeping,  and  such  evidence 
is  not  excluded  by  sec  400  of 
Code,  where  defendant  does  not 
claim  as  heir  at  law  or  assignee 
of  plaintiff's  grantor.  Brucke  v. 
Hubbard,  144 

18.  Person  claimmg  land  may  give 
his  reason  for  permitting  defend- 
ant to  remain  in  possession  of  it 
Ibid. 

19.  After  admission  of  deed,  book 
of  record  may  be  admitted  to 
show  record  and  notice.    Ibid. 

20.  That  a  deed  has  been  properly 
executed,  the  witness  saying  he 
would  not  have  si^ed  as  a  wit- 
ness of  the  execution  and  deliv- 
ery if  both  had  not  been  done, 
and  that  it  has  been  recorded,  is 
sufficient  to  submit  to  j  ury  ques- 
tion of  delivery.    Ibid. 

21.  A  witness  who  knows  another 
to  be  an  agent  of  a  corporation 
may  testify  to  the  fact.  Blowers 
V.  Ry.,  221 

22.  That  an  agent  after  a  certain 
time  employed  another  to  do  a 
certain  work  throws  light  on 
whether  he  had  authority  to  do 
it  previous  to  that  time.    Ibid. 

23.  Allegation  of  negligence  in 
faulty  allignment  of  shaft  will 
not  support  evidence  as  to  de- 
fective condition  of  shifting  rods 
to  move  belt  from  one  pulley  to 
another.    Fitsgerald  v.  Mfg.  Co., 

232 


24.  It  is  for  the  Judge  to  say  if 
the  question  of  inquiry  is  one 
upon  which  expert  evidence  is 
permissible  and  whether  witness 
has  necessary  qualifications,  and 
his  action  will  not  be  reversed 
except   for  abuse  of  discretion. 

Here  held  that  the  effect  of  a  belt 
automatically  shifting  from  a 
loose  to  a  tight  pulley  is  a  mat- 
ter of  common  sense.    Ibid. 

25.  An  express  trust  in  personal 
property  niay  be  proved  by  parol. 
Pearlstine  v.  Ins.  Co.,  246 

26.  An  insurance  company  cannot 
avail  itself  of  a  provision  in  its 
policy  that  it  should  be  void  if 
certain  facts  therein  mentioned 
as  essential  to  the  insurance 
should  be  found  not  to  exist 
where  those  facts  were  known 
to  the  agent  issuing  the  policy 
not  to  exist  when  policy  was 
issued,  and  existence  of  such  fact 
and  knowledge  of  the  agent  may 
be  proved  by  parol.    Ibid. 

27.  Evidence  given  as  of  witnesse's 
knowledge,  with  nothing  to  indi- 
cate the  contrary,  is  competent, 
although  it  refer  to  written  ac- 
counts and  admissions  of  their 
correctness  by  defendant  by  in- 
dorsements, as  to  which  he  had 
testified  and  about  which  there 
was  no  serious  contest  Rotiss 
V.  King,  251 

28.  Evidence  that  debtor  refused 
to  take  out  insurance  and  re- 
fused to  cancel  doubtful  policies 
was  relevant  here  as  tending  to 
rebut  charge  of  lack  of  diligence 
on  part  of  creditor  in  failing  to 
keep  up  the  insurance.    Ibid. 

29.  Evidence  under  facts  of  this 
case  to  the  effect  that  there  was 
no  agreement  that  the  notes  and 
contract  were  to  be  null  and 
void  in  case  the  business  was 
moved  to  another  place,  tended 
to  deny  the  existence  of  any  spe- 
cial agreement  of  that  import. 
Ibid. 

30.  Evidence  descriptive  of  the 
mangled  condition  of  the  body  in 
a  railroad  wreck  is  here  respon- 
sive to  the  allegations  of  the 
complaint  and  relevant  to  show 
the  surrounding  circumstances 
under  allegations  for  punitive 
damages.    Brickman  v.  Ry.,  306 
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31.  A  hospital  record  made  by  a 
witness  of  diagnosis  of  a  pa- 
tient's ailments  when  received  in 
the  hospital  is  not  admissible  as 
record  evidence  unless  the  party 
offering  the  record  explain  the 
presence  of  entries  which  the 
witness  says  he  did  not  make, 
and  does  not  know  about,  and 
which  were  made  after  comple- 
tion of  record,  but  the  witness 
may  testify  from  the  record  as 
to  the  statements  made  to  him 
by  the  patient  and  to  his  diag- 
nosis, when  he  testifies  he  made 
the  entries  at  the  time,  and  if 
not  true  he  would  not  have  made 
them,  although  he  is  unable  to 
remember  the  facts  outside  of 
the  record  after  refreshing  his 
memory,  but  diagnosis  of  any 
other  physician  of  the  hospital 
by  witness  would  be  hearsay. 
Franklin  v.  Ry.,  332 

32.  In  indictment  for  obstructing  a 
neighborhood  road,  deed  reserv- 
ing to  defendant's  grantor,  his 
heirs  and  assigns,  use  of  all 
necessary  roads,  is  not  compe- 
tent unless  it  show  the  existence 
of  the  road  in  question.  State  v. 
Toale,  425 

33.  It  is  competent  for  a  witness 
in  describing  a  track  to  describe 
the  peculiarities  of  the  track  by 
reference  to  the  shoe.  State  v. 
Langford,  460 

34.  Instruction  that  it  is  not  safe 
to  convict  on  circumstantial  evi- 
dence unless  the  circumstances 
admit  of  no  other  conclusion 
than  the  guilt  of  the  accused,  is 
equivalent  to  saying  you  must 
acquit  under  like  circumstances. 
Ibid, 

35.  Whether  a  party  who  had  had 
dealings  with  the  State  Dispen- 
sary had  said  to  a  witness  in  fact 
or  in  effect  that  he  had  given 
rebates  or  graft  or  money  in 
some  improper  way,  or  had  im- 
properly influenced  the  Board  of 
Directors  in  the  purchase  of 
liquors,  is  not  hearsay  as  to  the 
dealer  with  the  Dispensary  and 
cannot  be  withheld  because  it 
would  violate  the  implied  confi- 
dence of  a  private  conversation. 
Ex  parte  rarker,  466 

36.  A  confession  should  not  be  ex- 
cluded merely  because  made  to 


an  officer  having  the  prisoner 
under  arrest.  State  v.  Hender- 
son, 477 

37.  Silence  of  defendant  in  pres- 
ence of  deceased  after  stating 
that  defendant  had  shot  him 
while  running,  then  turning  to 
defendant  and  saying,  "You  will 
have  to  die  some  day  and  give 
an  account  of  this,"  properly 
sent  to  jury  as  tending  to  show 
guilt.     State  V.  Sudduth,        498 

38.  Decree  in  probate  court  ad- 
judging amount  due  devisee  is 
admissible  in  action  by  admin- 
istrator of  devisee  against  ad- 
ministrator of  executor.  Carlisle 
V.  FarroWj  527 

39.  Confession  by  a  boy  twelve 
years  of  age,  after  saying  to  one, 
he  would  tell  about  it  if  he  could 
go  off  with  two  men ;  to  another, 
if  you  will  take  me  away  from 
the  police  I  win  tell  you ;  to  an- 
other, if  I  tell  you,  will  you  help 
me,  upon  promise  that  if  what 
he  told  proved  to  be  true,  the 
party  would  see  the  solicitor  and 
see  what  he  could  do  for  him, 
all  the  while  under  arrest,  but 
no  threats  made,  held  properly 
admitted.    State  v.  Perry,       551 

40.  A  false  and  fraudulent  promise 
to  obtain  a  permit  to  locate  a 
telegraph  line  cannot  be  shown 
by  loose  statements  of  a  witness 
as  to  his  recollection  of  what 
the  agent  of  the  company  said 
as  to  where  it  would  locate  the 
line,  and  without  stating  whether 
they  were  made  before  or  after 
execution  of  permit.  Mason  v. 
Tel  Co,,  557 

41.  Estimate  of  damages  to  land 
by  construction  of  telegraph  line 
based  on  opinion  is  competent, 
but  it  should  be  based  on  depre- 
ciation in  present  market  value 
due  to  the  fraudulent  entry  and 
construction  and  not  on  future 
conjectural  value.    Ibid. 

42.  The  de  bene  esse  statute  does 
not  require  that  it  appear  affirm- 
atively on  certificate  that  notary 
taking  the  deposition  is  not  of 
counsel  for  either  party.  Rouse 
V.  Sarratt,  575 

EXCEPTIONS. 

1.  If  trial  Judge  err  in  stating 
issues    to    jury,    his    attention 
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should  then  be  called  to  it,  if  it 
is  to  be  made  the  basis  of  an 
exception.    Brickman  v.  Ry.,  306 

2.  This  Court  cannot  consider  an 
exception  assigning  as  error  that 
amount  of  damages  assessed  was 
excessive,    i  hid, 

3.  Exceptions  based  on  findings  of 
fact  below  on  motion  for  new 
trial  because  of  partiality  of 
j  urors,  not  disclosed  on  voir  dire 
examination,  and  on  refusal  of 
Judge  to  grant  compulsory  pro- 
cess to  bring  in  witnesses  on  that 
question,  there  appearing  no 
abuse  of  discretion,  will  not  be 
considered.     State    v.    Johnson, 

401 

4.  An  exception  to  judgment  in 
magistrate  court  on  verdict  of 
jury  that  it  is  contrary  to  the 
law  and  the  evidence,  is  sufficient 
to  bring  under  review  in  the  Cir- 
cuit Court  the  verdict  of  the  j  ury. 
McKee  v.  Linton,  609 

EXPERT  EVIDENCE. 
See  Evidence,  24. 

EXPRESS  TRUST. 

See  Trusts,  1. 

FRAUD. 

1.  Statement  of  lessor  that  she  had 
only  executed  one  lease  is  not 
prejudicial,  where  both  leases  in 
question  were  in  evidence,  and 
there  was  no  issue  as  to  the  exe- 
cution of  either,  but  the  issue 
was  as  to  the  invalidity  of  one 
because  obtained  by  fraudulent 
representations.  Newell  v.  Tay- 
lor, 8 

2.  A  complaint  alleging  renuncia- 
tion of  dower  in  proper  form 
before  proper  officer,  but  that 
doweress  was  coerced  by  her 
husband  and  his  family  into  exe- 
cuting the  release  and  that  she 
was  not  separately  examined,  but 
which  does  not  allege  that  gran- 
tee had  knowledge  of  or  partici- 
pated in  the  fraudulent  release, 
does  not  state  a  cause  of  action. 
Campbell  v.  Springs  Co.,         282 

3.  A  false  and  fraudulent  promise 
to  obtain  a  permit  to  locate  a 
telegraph  line  cannot  be  shown 
by  loose  statements  of  a  witness 


as  to  his  recollection  of  what  the 
agent  of  the  company  said  as  to 
where  it  would  locate  the  line, 
and  without  stating  whether 
they  were  made  before  or  after 
execution  of  permit.  Mason  v. 
Tel.  Co.,  557 

4.  Partial  or  total  failure  of  con- 
sideration may  be  shown  with- 
out alleging  fraud,  when?  See 
Notes,  4. 

FREE  PASS. 

1.  Terms  of  may  be  contradicted 
by  parol.  See  Evidence,  11. 
Railroad,  5.    Charge,  3. 

FREIGHT. 

1.  Stoppage  in  transit.  See  Car- 
rier, 2,  3. 

GEORGIA. 

1.  As  to  use  by  servant  of  defect- 
ive appliances  under  laws  of. 
See  Master  and  Servant,  1,  2. 

HABEAS  CORPUS. 

See  Parent  and  Child,  1. 

HEARSAY. 

See  Evidence,  35,  37. 

HIGHWAYS. 

1.  Testimony  tending  to  show  that 
a  well  defined  road  was  laid  out 
through  unenclosed  woodland, 
and  used  by  the  public  for  more 
than  twenty  years,  is  some  evi- 
dence of  adverse  user.  State  v. 
Toale,  425 

HOMESTEAD. 

1.  A  widow  having  demanded  and 
accepted  dower  in  her  husband's 
lands,  and  having  had  home- 
stead also  therein  assigned  to  her 
and  her  infant  children,  is  not 
entitled  to  a  distributive  share 
in  the  homestead  lands,  and  has 
no  right  to  retain  the  possession 
of  them  as  a  place  of  residence 
for  herself  against  the  right  of 
partition  amongst  the  children 
after  the  youngest  attains  his 
majority.  That  widow  made 
improvements      on      homestead 
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lands  does  not  affect  it.     Ken- 
nedy V.  Kennedy,  541 

IMPAIRING  OBLIGATION  OF 
CONTRACTS. 

See  Constitution,  5. 
INDICTMENT. 

1.  Objection  that  the  date  of  the 
committal  of  an  offense  is  laid 
in  the  indictment  at  a  day  sub- 
sequent to  the  finding  of  the  bill 
and  of  day  of  trial  must  be  taken 
by  demurrer  or  motion  to  quash 
before  jury  is  sworn.  State  v. 
Weaver,  417 

2.  Allegation  of  title  in  arson.  See 
Pleadings,  13. 

INDORSER. 
See  Notes,  3. 

INJUNCTION. 

1.  A  proceeding  to  assess  damages 
for  the  taking  by  a  railroad  com- 
pany of  the  right  of  way  of  lot- 
owners  is  perpetually  enjoined 
because  the  Court  finds  that  the 
railroad  company  has  a  fee  sim- 
ple title  to  the  land  over  which 
the  right  of  way  is  claimed  and 
no  right  has  been  acquired  by 
petitioner  or  by  the  public.  R. 
R.  V.  Garlington,  161 

2.  Where  in  action  for  injunction 
the  plaintiff  makes  out  a  prima 
facie  case  entitling  him  to  the 
relief  sought,  temporary  injunc- 
tion should  not  be  dissolved  on 
motion  before  trial  on  merits. 
Wilder  v.  Alderman  Co.,       178 

3.  Criminal  prosecutions  may  be 
enjoined  where  they  are  prose- 
cuted under  a  statute  clearly 
void,  and  where  irreparable 
injury  to  property  rights  may 
result  from  its  enforcement,  that 
the  enforcement  of  a  valid  law 
would  materially  injure  plain- 
tiff's business  or  property,  affords 
no  reason  for  equitable  inter- 
ference.   Cain  V.  Daly,  480 

4.  That  a  criminal  statute  is  not 
enforced  against  some  violaters, 
is  no  ground  for  restraining  a 
prosecution  under  a  valid  law. 
Ibid. 


5.  A  citizen  of  the  city  of  Colum- 
bia is  not  entitled  to  injunction 
to  restrain  the  city  from  chang- 
ing the  grade  of  a  street  abutting 
on  his  property.  Kendall  v. 
Columbia,  539 

6.  If  State  Board  of  Education 
have  acted  without  warrant  of 
law  in  providing  a  central  de- 
pository for  text-books,  the  in- 
jury would  be  common  to  the 
tax-payers  of  the  State,  and 
remedy  would  be  suit  by  State 
and  not  proceeding  for  injunc- 
tion by  individual  taxpayer. 
Duncan  v.  Board,  560 

7.  Court  of  equity  will  not  restrain 
acts  of  State  Board  of  Educa- 
tion at  instance  of  individual 
tax-oayer,  where  his  interest  is 
small  and  where  its  plans  have 
been  undertaken  and  carried 
almost  to  completion,  except 
upon  the  clearest  showing  that 
the  Board  has  transcended  its 
statutory  powers.    Ibid. 

INSURANCE. 

1.  A  domestic  corporation,  unless 
otherwise  provided  in  its  char- 
ter, may  be  sued  in  any  Court 
in  the  State  in  which  it  does 
business,  if  it  is  authorized  to 
do  business  throughout  the 
State.  It  is  not  essential  in  the 
case  of  mutual  insurance  com- 
panies that  the  agent  of  the  com- 
pany should  have  in  the  county 
an  established  office  maintained 
at  the  expense  of  the  corpora- 
tion, but  the  Court  of  a  county 
has  jurisdiction  in  which  there 
is  an  agent  authorized  to  solicit 
applications  for  insurance  and 
membership,  to  collect  premiums, 
give  receipts  and  collect  infor- 
mation.   McGrath  v.  Ins.  Co.,  69 

2.  Where  written  application  for 
insurance  specifically  provides 
there  is  no  contract  of  insurance 
until  the  application  is  accepted 
by  home  office  subject  to  charter 
and  by-laws  of  the  company, 
and  where  charter  provides  in- 
surance shall  be  issued  only  to 
members,  it  is  incompetent  to 
admit  declarations  of  soliciting 
agent  that  insurance  begun  from 
date  of  receipt  of  premium. 
Ibid. 
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3.  An  insurance  company  cannot 
avail  itself  of  a  provision  in  its 
policy,  that  it  should  be  void  if 
certain  facts  therein  mentioned 
as  essential  to  the  insurance 
should  be  found  not  to  exist 
where  those  facts  were  known 
to  the  agent  issuing  the  policy 
not  to  exist  when  policy  was 
issued,  and  existence  of  such 
fact  and  knowledge  of  the  agent 
may  be  proved  by  parol.  Pearl- 
stine  v.  Ins.  Co.,  246 

4.  Where  the  right  to  insure  a 
stock  of  goods  is  absolutely  in 
control  of  the  debtor  owner,  he 
nor  the  surety  has  any  right  to 
require  creditor  to  accept  certain 
policies,  nor  was  the  debtor 
under  any  obligation  to  cancel 
policies  on  advice  of  creditor. 
Rouss  V.  King,  251 

5.  If  creditor  assumes  responsi- 
bility of  advising  debtor  as  to 
insurance  of  stock  of  goods  and 
provides  policies  with  acquies- 
cence of  debtor,  he  becomes  trus- 
tee of  insured  charged  with  ex- 
ercise of  reasonable  diligence, 
but  his  responsibility  to  the 
surety  ends  as  soon  as  he  gives 
the  debtor  the  information  he 
has  as  to  solvency  of  insurer  and 
offers  to  follow  his  instructions. 
Ibid. 

6.  A  domestic  insurance  corpora- 
tion cannot  be  sued  in  a  county 
in  which  it  has  issued  a  policy 
unless  it  has  an  agent  in  such 
county.  This  jurisdiction  of  the 
Court  is  of  the  subject  matter, 
and  right  to  change  of  venue  is 
not  waived  by  answer  to  the 
merits.    Nixon  v.  Ins.  Co.,    438 

INTEREST. 

1.  A  mortgage  executed  contem- 
poraneously with  a  bond  to 
secure  its  payment  may  be  re- 
ferred to  to  ascertain  the  rate  of 
interest  as  to  which  the  bond 
is  silent  in  controversy  between 
the  payee  of  the  bond  and  one 
who  has  assumed  payment  by 
pledge  of  collateral.  Bx  parte 
Powell,  193 

2.  On  land  devised  after  appraise- 
ment  See  Wills,  2. 


INTERSTATE  COMMERCE. 

1.  The  railroad  commissioners 
have  determined  that  the  accom- 
modations furnished  by  an  inter- 
state railroad  company  to  the 
citizens  at  a  point  in  this  State 
are  inadequate,  its  order  requir- 
ing the  company  to  stop  two  of 
its  interstate  passenger  trains  at 
such  point  on  flag,  is  not  a  bur- 
den on  interstate  commerce,  but 
the  writ  issued  to  require  the 
company  to  obey  the  order  of  the 
commissioners  gives  the  com- 
pany the  alternative  right  to 
provide  facilities  at  such  point 
substantially  the  same  as  would 
be  afforded  by  stopping  the 
trains  in  question.  R.  R.  Com. 
V.  R.  R.,  80 

JUDGMENTS. 

1.  A  decree  in  probate  court  in 
1882  adjudging  an  amount  due 
a  devisee  by  executrix,  is  admis- 
sible to  show  amount  due  devisee 
in  an  action  by  administrator  of 
devisee  against  administrator  of 
executrix,  and  in  absence  of  evi- 
dence tending  to  show  payment 
or  any  act  manifesting  an  inten- 
tion to  terminate  the  trust  stat- 
ute of  limitations  do  not  apply; 
and  administrator  of  devisee 
may  sue  administrator  of  execu- 
trix for  amount  due  heirs  of 
devisee.    Carlisle  v.  Farrow,  527 

JURISDICTION. 

1.  A  domestic  corporation,  unless 
otherwise  provided  in  its  charter, 
may  be  sued  in  any  Court  in  the 
State  in  which  it  does  business, 
if  it  is  authorized  to  do  business 
throughout  the  State.  It  is  not 
essential  in  the  case  of  mutual 
insurance  companies  that  the 
agent  of  the  company  should 
have  in  the  county  an  established 
office  maintained  at  the  expense 
of  the  corporation,  but  the  Court 
of  a  county  has  jurisdiction  in 
which  there  is  an  a^ent  author- 
ized to  solicit  applications  for 
insurance  and  membership,  to 
collect  premiums,  give  receipts 
and  collect  information.  Mc- 
Grath  v.  Ins.  Co.,  69 
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2.  A  domestic  insurance  corpora- 
tion cannot  be  sued  in  a  county 
in  which  it  has  issued  a  policy 
unless  it  has  an  agent  in  such 
county.  This  jurisdiction  of  the 
Court  is  of  the  subject  matter, 
and  right  to  change  of  venue  is 
not  waived  by  answer  to  the 
merits.    Nixon  v.  Ins.  Co.,    438 

3.  Jurisdiction  of  magistrate  of 
selling  property  under  lien  is  de- 
termined by  value  of  property 
sold  and  not  by  amount  of  lien 
debt.    State  v.  Pinckney,       445 

JURY. 

1.  Issue  of  assumption  of  risks,  is 
for.    See  Master  and  Servant,  3. 

2.  Whether  a  pass  is  issued  for 
consideration  is  for  jury.  See 
Railroads,  5. 

3.  After  considering  a  case  for  a 
night  and  a  part  of  two  days, 
jury  is  called  into  Court  by 
Judge  and  urged  to  agree  be- 
cause much  time  had  been  con- 
sumed in  the  consideration  of 
the  case;  it  was  important  to 
reach  a  verdict  because  of  the 
cost  to  the  public  and  the  liti- 
gants; some  jury  must  decide 
the  case  sooner  or  later;  it 
would  be  possible  for  the  Court 
to  keep  the  j  ury  on  the  consider- 
ation of  the  case  for  a  great 
while;  if  jury  have  agreed  that 
plaintiff  should  have  a  verdict 
and  only  differed  in  amount, 
they  should  harmonize  their 
opinions  unless  such  difference  is 
based  on  conscientious  convic- 
tions. Held,  not  error  and  not 
duty  of  Judge  to  discharge  the 
jury  at  that  time.  Nickles  v. 
Ry.,  102 

4.  When  jury  should  pass  on  scope 
of  agency.  See  Principal  and 
Agent,  5. 

5.  Exceptions  based  on  findings  of 
fact  below  on  motion  for  new 
trial  because  of  partiality  of 
jurors,  not  disclosed  on  voir  dire 
examination,  and  on  refusal  of 
Judge  to  grant  compulsory  pro- 
cess to  bring  in  witnesses  on  that 
question,  there  appearing  no 
abuse  of  discretion,  will  not  be 
considered.     State    v.    Johnson, 

401 


6.  It  is  not  error  for  a  magistrate 
to  tell  a  newly  appointed  con- 
stable how  to  preiMire  a  jury  list 
and  who  were  liable  to  jury 
duty.    State  v.  Pinckney,       445 

7.  Jury  may  infer  from  delivery 
by  renter  to  landlord  of  cotton 
under  two  liens,  and  application 
by  him  of  balance  after  paying 
rent  to  open  account,  that  it  was 
so  applied  by  landlord  as  agent 
of  renter  and  at  his  request,  and 
may  convict  of  selling  property 
under  lien.    Ibid. 

8.  New  trial  should  not  be  granted 
because  a  juror  sat  on  a  former 
trial  at  which  defendant  was 
convicted,  on  ground  that  neither 
defendant  nor  his  counsel  knew 
the  fact.    State  v.  Longford,  460 

LEASE. 
See  Real  Property,  1,  2. 

LEGISLATURE. 

1.  Witness  may  be  compelled  to 
answer  what  questions  before 
committee  appointed  by,  to  inves- 
tigate State  Dispensary.  See 
Contempt,  1. 

LESSOR  AND  LESSEE. 
See  Railroads,  9. 

LICENSE. 

1.  A  city  license  for  conducting  a 
business  does  not  relieve  holder 
of  obeving  Sunday  laws.  Cain 
V.  Daly,  480 

LIMITATION  OF  ACTIONS. 

1.  Charge  that  statute  of  limita- 
tions cannot  run  against  minor 
during  minority  was  applicable 
to  this  case,  as  there  was  some 
proof  of  minority  by  record  of 
probate  court.  Brucke  v.  Hub- 
hard,  144 

2.  A  decree  in  probate  court  in 
1882  adjudging  an  amount  due 
a  devisee  by  executrix,  is  admis- 
sible to  show  amount  due 
devisee  in  an  action  by  adminis- 
trator of  devisee  against  admin- 
istrator of  executrix,  and  in  ab- 
sence of  evidence  tending  to 
show  payment  or  any  act  mani- 
festing an  intention  to  terminate 
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the  trust  statute  of  limitations 
do  not  apply;  and  administrator 
or  devisee  may  sue  administra- 
tor of  executrix  for  amount  due 
heirs  of  devisee.  Carlisle  v. 
Farrow,  527 

3.  Party  cannot  derive  any  benefit 
from  subrogation  to  rights  of 
mortgagee  in  a  mortgage  barred 
by  statute  of  limitations.  Cole- 
man V.  Coleman,  567 

LIMITATIONS  OF  ESTATE. 

1.  Devise  to  A.  for  life  and  in  case 
A.  die  leaving  issue  of  the  body, 
then  to  such  issue  in  fee,  but  in 
default  of  issue,  to  B.  in  fee 
vests  fee  after  life  estate  in  B. 
with  the  contingent  remainders 
limited  thereon,  and  if  B.  ac- 
quires the  life  estate,  the  con- 
tingent remainders  are  thereby 
merged  into  the  fee,  but  merger 
will  not  take  place  if  contrary  to 
the  intention  of  the  parties,  and 
this  rule  applies  both  in  equity 
and  at  law.  Cases  considered. 
If  a  grantee  of  A.  had  acquired 
title  without  notice  of  intention 
against  merger,  would  merger 
be  held  to  have  taken  place  as 
to  him?  The  act  of  1883,  Code 
1902,  2465,  would  not  include  a 
case  of  this  kind.  McCreary  v. 
Coggeshall,  42 

2.  A  will  devising  and  bequeathing 
"to  my  wife  M.  of  *  *  *  all  my 
real  estate  and  personal  property 
♦  *  *  and  I  constitute  and  ap- 
point my  wife  M.  executrix  *  *  * 
but  if  she  gets  married  again 
then  her  authority  must  cease 
and  all  my  real  and  personal 
property  must  be  sold  and  I 
make  the  following  bequests  *  *  * 
and  after  my  wife's  death  or  if 
she  gets  married  again  then  I 
appoint  *  *  *  Rev.  Q.  or  his  suc- 
cessor executor  *  *  *  giving  him 
full  power  and  authority  to  sell 
or  any  part  of  my  real  estate,  per- 
sonal or  mixed,  and  at  such 
times  and  on  such  terms  and  for 
such  purposes  as  he  may  deem 
well,"  carries  to  the  wife  a  life 
estate  and  the  bequests  and  resi- 
due were  to  become  operative 
upon  her  remarriage  or  death 
and  then  to  be  administered  by 
Rev.  Q.  or  his  successor."  Joyce 
V.  Bode,  164 

39—74 


LORD  CAMPBELL'S  ACT. 

1.  Punitive      damages     may     be  . 
awarded   under.    See  Damages, 
3,  10. 

2.  Mental  anguish  damages  may 
be  allowed  under.  See  Damages, 
7. 

MAGISTRATE. 

1.  Magistrate  is  served  personally 
with  notice  and  grounds  of  ap- 
peal, respondent's  attorneys  are 
served  by  mail.  At  hearing  of 
motion  to  dismiss  appeal  because 
notice  and  grounds  were  not 
personally  served  on  respond- 
ent's attorneys,  the^  admit  hav- 
ing received  them  m  time,  held 
that  Circuit  Court  had  jurisdic- 
tion of  the  appeal.  Wright  v. 
Ry.,  27 

2.  If  it  appear  that  Circuit  Court 
on  appeal  from  magistrate  ex- 
clude from  consideration  testi- 
mony material  to  appellant's 
case,  the  cause  will  be  remanded 
for  rehearing.    Faust  v.  Ry.,  360 

3.  On  appeal  from  magistrate  he 
should  file  in  Circuit  Court  the 
notice  of  appeal,,  the  record  and 
statement  of  proceedings  and 
testimony  in  writing,  but  here 
papers  presented  to  the  Court 
accepted  with  hesitation  as  mag- 
istrate's statement  of  proceed- 
ings.   State  V.  Spray,  443 

4.  Irial  of  a  defendant  charged 
with  crime  by  another  magis- 
trate than  the  one  who  issued  the 
warrant  and  on  another  day  than 
one  fixed  by  him,  without  notice 
of  day  of  trial  or  change  of 
venue,  is  denial  of  due  process 
of  law.    Ihid. 

6.  It  is  not  error  for  a  magistrate 
to  tell  a  newly  appointed  consta- 
ble how  to  prepare  a  jury  list 
and  who  were  liable  to  jury 
duty.    State  v.  Pinckney,       445 

6.  Jurisdiction  of  magistrate  of 
selling  property  under  lien  is  de- 
termined by  value  of  property 
sold  and  not  by  amount  of  lien 
debt.    Ihid. 

7.  An  exception  to  judgment  in 
magistrate  court  on  verdict  of 
jury  that  it  is  contrary  to  the  law 
and  the  evidence,  is  sufficient  to 
bring  under  review  in  the  Cir- 
cuit Court  the  verdict  of  the 
jury.    McKee  v.  Luton,  509 
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MALICE. 

1.  Instruction  that  if  it  be  shown 
beyond  reasonable  doubt  that  one 
man  has  taken  the  life  of  an- 
other the  law  requires  of  him  a 
strict  account,  is  a  statement  in 
another  form  of  the  doctrine  that 
the  law  infers  malice  from  a 
homicide.    State  v.  Jones,      456 

2.  Malice  is  presumed  where  it  ap- 
pears that  one  intentionally 
killed  another,  and  no  other  fact 
in  reference  to  the  killing  is 
known.    State  v.  Henderson,  477 

MARRIAGE. 

1.  Findings  as  to  the  validity  of  a 
marriage  affirmed  because  appel- 
lant does  not  show  that  such 
finding  is  against  the  preponder- 
ance of  the  evidence.  Hallums  v. 
Hallums,  407 

2.  There  being  direct  evidence  that 
a  second  marriage  was  legally 
solenmized,  there  is  no  reason  to 
resort  to  presumption  in  favor 
of  its  validity.  There  is  no  pre- 
sumption that  a  former  marriage 
solemnized  in  due  form  was  ille- 
gal at  time  of  performance. 
Ibid. 

MARSHALLING  ASSETS. 

1.  A  creditor  holding  a  mortgage 
lien  which  it  neglects  to  record 
in  time  has  no  equity  to  require 
a  subsequent  creditor  to  exhaust 
indorsers  on  its  note  so  as  to 
permit  the  mortgage  creditor  to 
have  a  large  part  of  debtor's 
property  applied  to  his  mortgage 
debt     IVardlaw  v.  Oil  Mill.  368 

2.  In  a  proceeding  to  marshal!  as- 
sets and  call  in  creditors,  after 
all  parties  have  been  heard;  re- 
port made  purporting  to  cover 
all  claims ;  no  exceptions  filed ;  a 
creditor  then  making  application 
to  have  his  claim  mcreased  or 
amended  should  make  some 
showing  of  excusable  neglect,  in- 
advertence or  surprise,  and  all 
other  parties  in  interest  should 
be  given  an  opportunity  to  be 
heard.    Ibid. 

MASTER  AND  SERVANT. 

1.  Under  the  Code  of  Georgia  pro- 
viding that  a  servant  cannot  re- 


cover for  defect  in  appliances  of 
which  he  knew  or  had  equal 
means  with  master  of  knowing 
and  requiring  him  to  use  due 
diligence  to  ascertain  defects, 
there  is  some  evidence  her^  to 
show  that  the  lubricator  may 
have  had  defects,  known  to  the 
master  which  the  servant  did  not 
know,  did  not  have  equal  means 
of  knowing  with  the  master,  and 
could  not  have  ascertained  by 
ordinary  care.  Wysong  v.  Ry., 
1. 

2.  The  Georgia  Code  requires  a 
servant  to  show  affirmatively  as 
a  condition  of  recovery  for  in- 
jury from  defective  appliances 
that  he  could  not  have  loiown  of 
the  defect  by  exercise  of  or- 
dinary care.    Ibid. 

3.  Whether  master  discharged  his 
duty  to  an  inexperienced  em- 
ployee in  this  case  b''  putting 
him  in  charge  of  a  machine  with 
uncased  cogs  and  in  not  warning 
him  of  the  danger,  whether  after 
knowledge  he  voltmtarily  as- 
sumed the  risk,  and  whether  his 
own  want  of  care  proximately 
contributed  to  his  injury,  were 
properly  submitted  to  the  jury. 
Strickland  v.  Mills,  16 

4.  Where  the  evidence  in  an  action 
by  servant  against  master  for  in- 
j  uries  caused  by  the  explosion  of 
a  dynamite  cartridge  shows  that 
the  cartridge  was  concealed,  that 
the  danger  arising  from  its  con- 
cealment was  known  to  the  ser- 
vantj  that  it  was  created  by  the 
negligent  act  of  a  fellow-servant, 
that  it  was  incidental  to  the  work 
and  arose  during  its  progress, 
and  that  it  was  a  consequence 
naturally  and  reasonably  to  be 
anticipated  from  the  nature  of 
the  employment,  nonsuit  should 
be  granted.  Dawkins  v.  Granite 
Co.,  419 

See  Pleadings,  10. 

MECHANICS  LIEN. 

1.  Where  a  manufacturer  of  brick 
sells  to  a  builder  a  quantity  of 
brick  which  is  used  partly  in  the 
contemplated  building  and  part 
sold  without  notice  to  manufac- 
turer and  payment  is  made  on 
account  generally  and  manu&c- 
turer  files  a  mechanic's  lien  for 
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balance,  the  lien  is  only  valid  for 
amount  of  brick  used  in  the 
building,  but,  under  the  facts 
here,  the  pa3rment  on  accovmt 
may  be  credited  by  creditor  on 
unsecured  part  of  debt  and  not 
on  oldest  items.  Wardlaw  v.  Oil 
Mill,  368 

MEMORANDA. 

See  Evidence,  31. 

MENTAL  ANGUISH. 

1.  Under  Lord  Campbeirs  Act 
See  Damages,  7. 

2.  From  failure  of  telegraph  com- 
pany to  deliver  message.  See 
Telegraph  Companies,  5. 

MERGER. 
See  Limitation  of  Estates,  1. 

MINOR. 

1.  Charge  that  statute  of  limita- 
tions cannot  run  against  minor 
during  minority  was  applicable 
to  this  case,  as  there  was  some 
proof  of  minority  by  record  of 
probate  court.  Brucke  v.  Hub- 
bard, 144 

MORTGAGES. 

1.  A  mortgage  executed  contempo- 
raneously with  a  bond  to  secure 
its  payment  may  be  referred  to 
to  ascertain  the  rate  of  interest 
as  to  which  the  bond  is  silent  in 
controversy  between  the  payee 
of  the  bond  and  one  who  has  as- 
sumed payment  by  pledge  of  col- 
lateral.   Ex  parte  Powell,      193 

2.  Chattel  mortgage  not  recorded 
in  time  is  not  a  valid  lien  on 
property  covered  against  a  sub- 
sequent creditor  before  record, 
on  ground  that  such  creditor  did 
not  extend  credit  on  the  faith  of 

•  property  thereby  covered.  Know- 
ledge by  the  president  of  a  cor- 
poration of  a  lien  on  machinery 
bought  by  it,  is  not  notice  to  the 
bank  loaning  money  to  such  cor- 
poration because  such  president 
is  a  director  of  the  bank  and  a 
member  of  its  loan  committee. 
Wardlaw  v.  Oil  Mill,  368 

3.  A  creditor  holding  a  mortgage 
lien  which  it  neglects  to  record 


in  time  has  no  equity  to  require 
a  subsequent  creditor  to  exhaust 
indorsers  on  its  note  so  as  to 
permit  the  mortgage  creditor  to 
have  a  large  part  of  debtor's 
property  applied  to  his  mortgage 
debt.    Ibid. 

4.  The  contract  in  question  in  the 
light  of  the  circumstances  sur- 
rounding the  transaction  con- 
strued to  be  a  mortgage,  and 
under  evidence  defendant  could 
be  convicted  of  selling  property 
under  lien  by  taking  mortgaged 
property  to  a  foreign  State  and 
pawning  it.  State  v.  Haynes,  451 

5.  Where  a  mother  takes  a  deed  to 
herself  and  children  in  fee,  and 
gives  her  individual  bond  and 
mortgage  on  all  the  land  to  se- 
cure the  purchase  money,  and 
then  sells  to  another,  giving  her 
individual  deed  purporting  to 
convey  the  entire  fee,  her  pur- 
chaser assuming  her  bond  as 
part  of  purchase  mon^r,  and 
having  paid  it,  is  not  entitled  to 
subrogation  to  rights  of  original 
mortgagee  as  against  rights  of 
children.  Nor  can  such  pur- 
chaser set  off  against  interest  of 
children  their  pro  rata  share  of 
the  purchase  money  paid  the 
mother  more  than  the  said  bond 
represented  by  bond  and  mort- 
gage executed  to  her  and  paid 
to  her  assignee.  Coleman  v. 
Coleman,  567 

6.  Party  cannot  derive  any  benefit 
from  subrogation  to  rights  of 
mortgagee  in  a  mortgage  barred 
by  statute  of  limitations.    Ibid. 

MUNICIPAL  CORPORA- 
TIONS. 

1.  The  power  of  the  State  to  alter 
or  destroy  subordinate  municipal 
corporations  can  not  be  so  exer- 
cised as  to  impair  the  obligation 
of  existing  contracts.  The 
amendment  of  1903  to  art.  VII., 
sec.  11,  of  Constitution  of  1895, 
providing  that  the  corporation  of 
certain  townships  should  be 
abolished,  is  void  as  against 
bonded  debts  previously  created 
by  them,  and  the  Legislature 
may  treat  such  debts  as  valid 
upon  said  territory  and  provide 
for  its  payment  by  taxation,  and 
designate  the  proper  officers  and 
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agents  to  carry  out  such  purpose. 
Smith  V.  Walker,  519 

2.  Changing  the  grade  of  a  street 
whereby  the  abutting  land  own- 
er sustains  damages  is  not  tak- 
ing private  property  without 
compensation  under  Constitu- 
tion.     Kendall  v.  Columbia.  539 

3.  If  charter  of  city  of  Columbia 
provides  a  mode  for  determining 
the  amount  of  damages  for  alter- 
ing grade  of  street  such  remedy 
is  exclusive.    Ibid. 

NEGLIGENCE. 

1.  It  is  competent  to  ask  a  witness 
if  the  railroad  company  had  set- 
tled with  him  for  injuries  re- 
ceived in  a  certain  wreck  in  suit 
for  negligent  killing  of  another 
in  same  wreck,    tftckles  v.  Ry», 

102 

2.  A  railroad  company  is  not  an 
insurer  of  the  lives  of  its  pass- 
engers, but  is  required  to  exer- 
cise the  highest  degree  of  rea- 
sonable care  for  their  safety,  and 
injury  to  a  passenger  is  prima 
facie  evidence  of  negligence. 
The  company  is  liable  for  in- 
juries to  passenger  caused  by 
unsound  or  rotten  timber  in  a 
trestle  or  any  defect  therein. 
Ibid, 

3.  That  a  railroad  company  fur- 
nished its  road  and  ran  its  trains 
and  inspected  its  trestles  in  the 
customary  manner  which  is  gen- 
erally found  and  believed  to  be 
safe  and  prudent  is  not  the  test 
of  negligence,  but  such  evidence 
should  go  to  the  jury,  with  the 
other  evidence  on  question  of 
due  care.    Ibid. 

4.  If  creditor  assumes  responsibil- 
ity of  advising  debtor  as  to  in- 
surance of  stock  of  goods  and 
provides  policies  with  acquies- 
cence of  debtor  he  becomes  trus- 
tee of  insured  charged  with  ex- 
ercise of  reasonable  diligence, 
but  his  responsibility  to  the 
surety  ends  as  soon  as  he  gives 
the  debtor  the  information  he 
has  as  to  solvency  of  insurer 
and  offers  to  follow  his  instruc- 
tions.   Rouss  V.  King,  251 

5.  The  terms  "wanton  negligence" 
imply  both  wantonness  and  neg- 


ligence, but  the  phrase  is  not 
commended.  Campbell  v.  Tel. 
Co.,  300 

6.  Where  the  evidence  in  an  ac- 
tion by  servant  against  master 
for  injuries  caused  by  the  ex- 
plosion of  a  d3mamite  cartridge 
shows  that  the  cartridge  was 
concealed,  that  the  danger  aris- 
ing from  its  concealment  was 
known  to  the  servant,  that  it  was 
created  by  the  negligent  act  of  a 
fellow-servant,  that  it  was  inci- 
dental to  the  work  and  arose 
during  its  progress,  and  that  it 
was  a  consequence  naturally  and 
reasonably  to  be  anticipated 
from  the  nature  of  the  employ- 
ment, nonsuit  should  be  granted 
Dawkins  v.  Granite  Co.,         419 

NEIGHBORHOOD  ROADS. 
See  Highways,  1.    Evidence,  32. 

NEW  TRIAL. 

1.  There  being  evidence  to  support 
the  allegation  that  a  lease  was 
obtained  by  fraudulent  represen- 
tations, it  was  not  error  to  re- 
fuse a  new  trial.  Newell  v.  Tay- 
lor, 8 

2.  New  trial  as  to  both  defendants 
was  properly  refused,  because 
the  evidence  establishing  title 
against  the  one  presumptively 
showed  title  out  of  the  other,  al- 
though he  claimed  from  a  dif- 
ferent source.  McCreary  v. 
Coggeshall,  43i 

3.  This  Court  cannot  relieve 
agains  a  refusal  to  grant  a  new 
trial  on  ground  that  the  evidence 
was  overwhelming  in  favor  of 
losing  party  and  insufficient  to 
sustam  the  verdict  Cain  v.  R. 
R.»  89 

4.  There  bein^  no  evidence  to  sup- 
port objection  that  verdict  was 
a  quotient  one,  refusal  of  motion 
for  new  trial  on  that  ground  will 
not  be  reviewed.    Ibid. 

5.  If  jury  disregard  the  instruc- 
tions of  the  Court  and  render  a 
verdict  out  of  proportion  to 
amount  sued  for  against  such 
instruction,  this  Court  will  grant 
new  trial  nisi.    Blowers  v.  Ry., 

221 

6.  Effect  of  order  granting  new 
trial   because  preponderance  of 
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evidence  shows  that  plaintiff  was 
guilty  of  contributory  negligence 
is  merely  to  restore  the  case  to 
its  original  status,  is  not  finding 
of  fact  reviewable  on  appeal,  and 
is  not  a  final  determination  of 
the  fact  so  as  to  warrant  dismis- 
sal of  the  complaint  by  this 
Court.    Pickett  v.  Ry.,  236 

7.  New  trial  will  not  be  granted 
because  j  ury  disregarded  charge, 
when  that  portion  of  the  charge 
in  question  is  too  favorable  to 
appellant  and  the  verdict  is  sus- 
tained by  the  evidence.  Camp- 
bell v.  Tel.  Co.,  300 

8.  Statements  of  trial  Judge  in  re- 
fusing motion  for  new  trial  that 
defendant  admitted  liability  for 
actual  damages;  motion  was 
only  to  reduce  the  verdict;  not 
an  error  was  noted  during  trial ; 
counsel  made  no  complaint  as  to 
errors  of  law;  trestle  was  built 
in  1887  of  old  field  pine ;  officers 
and  servants  of  defendant  knew 
of  defects  in  the  trestle;  details 
of  the  wreck  were  exceedmgly 
harrowing;  injuries  to  wife  and 
child  from  loss  of  companion- 
ship of  husband  and  father  could 
not  be  calculated;  exemplary 
damages  may  be  given  under 
Lord  Campbell's  Act,  held  not 
grounds  for  reversal.  Brickman 
V.  Ry.,  306 

9.  Motion  for  leave  to  make  mo- 
tion for  new  trial  on  after-dis- 
covered evidence  refused,  be- 
cause it  does  not  clearly  appear 
that  the  after-discovered  evi- 
dence would  effect  the  result, 
and  Court  is  not  satisfied  that 
movant  has  used  due  diligence. 
Wardlaw  v.  Oil  Mill  368 

10.  Motion  to  suspend  appeal  and 
for  leave  to  move  Court  below 
to  grant  new  trial  on  after- 
discovered  evidence  refused,  be- 
cause the  facts  here  do  not 
satisfy  the  Court  that  the  ends 
of  justice  would  be  thereby  sub- 
served.   State  V.  Johnson,      401 

11.  New  trial  should  not  be  granted 
because  a  juror  sat  on  a  former 
trial  at  which  defendant  was  con- 
victed, on  ground  that  neither 
defendant  nor  his  counsel  knew 
the  fact    State  v.  Langford,  460 


NONSUIT. 

1.  Letters  of  defendant  grantee  in 
connection  with  the  several 
deeds ;  parol  evidence  of  the  suc- 
cessive possessions  and  admis- 
sions of  those  who  held  succes- 
sively, were  evidence  sufficient  to 
justify  the  Court  in  not  granting 
nonsuit,  on  ground  of  total  fail- 
ure of  proof  of  locus  in  quo. 
McCreary  v.  Coggeshall,  42 

2.  Failure  to  prove  one  of  several 
acts  of  negligence  alleged  in  a 
complaint  does  not  furnish 
ground  for  nonsuit  or  for  direc- 
tion of  verdict  for  defendant. 
Cain  V.  R.  R.,  89 

3.  Where  the  evidence  in  an  action 
by  servant  against  master  for 
injuries  caused  by  the  explosion 
of  a  dynamite  cartridge  shows 
that  the  cartridge  was  concealed, 
that  the  danger  arising  from  its 
concealment  was  known  to  the 
servant,  that  it  was  created  by 
the  negligent  act  of  a  fellow- 
servant,  that  it  was  incidental  to 
the  work  and  arose  during  its 
progress,  and  that  it  was  a  con- 
sequence naturally  and  reason- 
ably to  be  anticioated  from  the 
nature  of  the  employment,  non- 
suit should  be  granted.  Daw- 
kins  V.  Granite  Co.,  419 
See  Master  and  Servant,  1,  3. 

NOTES. 

1.  A  bank  which  has  purchased  a 
negotiable  promissory  note  be- 
fore maturity  for  value  is  not 
charged  with  notice  that  such 
note  has  been  renewed  and  paid 
to  the  first  payee,  by  the  fact 
that  the  renewals  and  pa)rment 
passed  through  the  bank,  it  being 
the  bank  in  which  payee  kept  an 
account    Spencer  v.  Mills,      76 

2.  The    presumption   that    drawer 
"knows  the  signature  of  drawee 

of  draft  is  conclusive  only  where 
the  party  receiving  money  has 
contributed  in  no  way  to  the 
success  of  the  fraud  or  the  mis- 
take of  fact  upon  which  payment 
was  made.    Ford  v.  Bank,      180 

3.  Presentation  and  unrestricted 
indorsement  tends  to  mislead 
drawee  in  belief  that  signature 
to  draft  was  genuine.     Ibid. 
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4.  Partial  or  total  failure  of  con- 
sideration of  notes  for  purchase 
money  of  goods  may  be  shown 
against  original  payee  without 
alleging  fraud,  but  a  purchaser 
waives  the  right  to  set  up  such 
failure  by  accepting  the  goods 
and  giving  notes  without  com- 
plaint of  their  quality.  Rouse  v. 
Sarratt,  575 

See  Bonds,  1. 

NOTICE. 

1.  As  to  notifying  witness  of  pur- 
pose to  contradict.  See  Wit- 
ness, 1. 

2.  To  one  co-owner  of  judgment  in 
bankruptcy  is  not  to  the  other. 
See  Bankruptcy,  1. 

3.  To  attorney  in  one  Court  is  not 
notice  to  same  attorney  for  same 
client  in  another.  See  Bank- 
ruptcy, 2. 

4.  Of  intention  against  merger. 
See  Limitation  of  Estates,  1. 

5.  When  bank  is  no*  charged  with 
notice  of  renewals  of  notes  pass- 
ing through  it.    See  Banks,  1. 

6.  Knowledge  received  by  agent 
within  scope  of  his  agency  is  im- 
puted to  principal.  See  Princi- 
pal and  Agent,  5. 

7.  Knowledge  to  the  president  of 
a  corporation  of  a  lien  on  ma- 
chinery bought  by  it,  is  not  no- 
tice to  the  bank  loaning  money 
to  such  corporation  because  such 
president  is  a  director  of  the 
bank  and  a  member  of  its  loan 
committee.  Wardlaw  v.  Oil 
Mill,  368 

8.  Trial  of  a  defendant  charged 
with  crime  by  another  magistrate 
than  the  one  who  issued  the  war- 
rant and  on  another  day  than 
the  one  fixed  by  him,  without 
notice  of  dav  of  trial  or  change 
of  venue,  is  denial  of  due  pro- 
cess of  law.    State  v.  Spray,  443 

9.  To  telegraph  company  of  inter- 
est of  third  persons  in  message. 
See  Telegraph  Companies,  3, 4,  5. 

OPINION  EVIDENCE. 

See  Evidence.  8,  13,  41. 

PARENT  AND  CHILD. 

1.  Child  nearly  fourteen  years  of 
age,  put  by  parents  in  custody  of 


grand-parents  in  infancy,  and 
from  that  time  entirely  supported 
and  educated  by  her  grand- 
parents, and  now  expressing 
under  oath  an  earnest  desire  to 
remain  with  them ;  no  special  fit- 
ness of  parents  for  her  care  and 
custody  being* shown,  or  of  un- 
fitness of  grand-parents;  is  per- 
mitted to  remain  with  her  grand- 
parents. Workman  v.  Watts,  540 

PAROL  EVIDENCE. 

1.  As  to  lease  of  land.  See  Evi- 
dence, 2,  3. 

2.  Admissible  to  show  considera- 
tion for  free  pass.  See  Evidence, 
11.    Railroads,  5. 

3.  Express  trust  in  personal  prop- 
erty may  be  shown  by.  See  Evi- 
dence, 25. 

4.  Knowledge  of  insurance  agent 
may  be  shown  by.  See  Evidence, 
26. 

5.  Notice  to  stop  freight  in  transit 
may  be  proved  by  parol.  See 
Carrier,  2. 

PARTIES. 

See    Administrators    and    Execu- 
tors, 2. 

PARTITION. 

1.  Valuation  should  be  by  ap- 
praisement and  not  by  sale  as 
provided  in  will.    See  Wills,  2. 

2.  A  widow  having  demanded  and 
accepted  dower  m  her  husband's 
lands,  and  having  had  homestead 
also  therein  assigned  to  her  and 
her  infant  children,  is  not  en- 
titled to  a  distributive  share  in 
the  homestead  lands,  and  has  no 
right  to  retain  the  possession  of 
them  as  a  place  of  residence  for 
herself  against  the  right  of  par- 
tition amongst  the  children  after 
the  youngest  attains  his  majority. 
That  widow  made  improvements 
on  homestead  lands  does  not  af- 
fect it.  Kennedy  v.  Kennedy,  541 

PARTNERSHIP. 

1.  Under  the  facts  here  it  is  held 
that  a  partnership  was  formed 
in  parol  between  plaintiff  and 
defendant,  each  contributing  un- 
like amounts  to  the  partnership 
assets,  that  receipt  produced  by 
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defendant  as  part  payment  for 
interest  in  the  business  was  not 
signed  by  party  purporting  to  do 
so,  or  if  so  under  a  misappre- 
hension, that  funds  put  in  busi- 
ness after  beginning  of  partner- 
ship by  each  partner,  was  not 
contributions  to  partnership  as- 
sets, but  each  partner  was  a 
creditor  for  such  amount  and 
must  account  for  funds  drawn 
out;  that  real  property  bought 
by  partnership  assets  and  deed 
taken  in  name  of  both  partners 
was  partnership  assets,  that 
plaintiff  was  entitled  to  a  decree 
dissolving  the  partnership  and 
distribution  of  partnership  assets 
between  partners  in  proportion 
to  amount  originally  contributed 
by  each.    Wilson  v.  Wilson,     30 

PASSENGER. 

1.  May  testify  as  to  consideration 
for  free  pass.  See  Evidence,  11. 
Railroads,  5. 

2.  Injury  to  passenger  is  presump- 
tion .of  negligence,  oee  Rail- 
roads, 6. 

3.  Injury  to,  by  fellow-passenger. 
See  Carrier,  1. 

4.  Carrier  must  check  baggage  to 
point  to  which  it  sells  ticket.  See 
Carrier,  4,  5.    Damages,  12. 

PAYMENT. 

1.  How  credited  on  account  se- 
cured in  part  by  mechanic's  lien. 
See  Mechanic's  Lien,  1. 

2.  Payments  against  a  dead  man's 
estate  proved  alone  in  parol 
should  be  subjected  to  rigid 
scrutiny  and  allowed  with  ex- 
treme caution.  Credit  endorsed 
on  bond  and  afterwards  changed 
by  indorsement  across  it  of  ap- 
plication of  part  of  fund  to  an- 
other debt  between  the  parties 
signed  by  both,  is  stronger  than 
an  ordinary  receipt,  yet  it  is 
subject  to  correction  by  proof  of 
clear  mistake.    Smith  v.  Allmon, 

502 
PERSONAL  RIGHTS. 

See  Constitution,  1. 

PLEADINGS. 

1.  An  order  refusing  to  strike  out 
allegations    in    a    pleading    as 


irrelevant  or   redundant  is  not 
appealable.    Harbert  v.  Ry.,    13 

2.  Allegation  of  negligence  in 
faulty  allignment  of  shaft  will 
not  support  evidence  as  to  de- 
fective condition  of  shifting  rods 
to  move  belt  from  one  pulley  to 
another.    Fitsgerald  v.  Mfg.  Co., 

232 

3.  One  new  trial  granted  by  Su- 
preme Court,  another  by  Circuit 
Court,  in  setting  aside  the  second 
verdict  do  not  control  a  Circuit 
Judge  in  permitting  the  com- 
plaint amended,  and  such  amend- 
ments are  amendments  before 
trial  and  not  amendments  during 
or  after  trial.     Pickett  v.  Ry., 

236 

4.  Under  Code  of  Proc.,  194,  alle- 
gations of  a  complaint  may  be 
stricken  out  on  motion  to  amend 
in  that  way.    Ibid. 

5.  A  complaint  ma-  be  amended 
on  motion  under  Code,  194, 
by  alleging  an  additional  act 
of  negligence  and  increasing 
amount  of  damages,  and  such 
amendments  do  not  state  a  new 
cause  of  action,  but  merely  new 
facts  or  issues  pertinent  to  the 
cause  of  action  alleged.  Does 
Code,  194,  authorize  an  amend- 
ment before  trial  which  substan- 
tially changes  the  cause  of  ac- 
tion or  defense  ?    Ibid. 

6.  A  complaint  alleging  renuncia- 
tion of  dower  in  proper  form  be- 
fore proper  officer,  but  that 
doweress  was  coerced  by  her 
husband  and  his  family  into  exe- 
cuting the  release  and  that  she 
was  not  separately  examined,  but 
which  does  not  allege  that  gran- 
tee had  knowledge  of  or  partici- 
pated in  the  fraudulent  release, 
does  not  state  a  cause  of  action. 
Campbell  v.  Springs  Co.,         282 

7.  Allegations  that  a  party  took 
his  trunk  to  the  baggage  room 
of  a  carrier  one  evening,  re- 
turned the  next  morning,  bought 
a  ticket  to  a  certain  point  and 
asked  that  baggage  be  checked 
to  that  point ;  was  informed  that 
trunk  had  been  sent  by  mistake 
to  another  point,  but  would  be 
forwarded  to  passenger's  desti- 
nation until  he  arrived;  that  it 
was  never  so  delivered,  are  not 
sufficient  to  notify  carrier  that 
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he  would  be  subject  to  special 
damages  in  case  of  non-delivery, 
nor  to  put  carrier  on  inquiry  of 
special  circumstances.  Wehman 
V.  Ry.,  286 

8.  Payments  of  costs  of  first  action 
for  possession  of  land  is  a  con- 
dition precedent  to  bringing  a 
second  action  and  should  be 
alleged  in  the  comolaint,  but  if 
not,  it  is  proper  to  permit  de- 
fendant to  amend  his  answer  on 
motion  noticed  during  second 
term  after  second  action  com- 
menced by  alleging  the  fact  of 
non-payment,  and  the  motion 
does  not  come  too  late.  Peter- 
man  V.  Pope,  296 

9.  Where  a  defendant  is  sued  as  a 
corporation  and  appears  and  an- 
swers generally,  its  corporate 
existence  is  thereby  admitted. 
Faust  V.  Ry.,  360 

10.  In  complaint  against  a  corpora- 
tion for  injuries  for  negligence, 
it  is  not  necessary  to  state  name 
of  "boss"  in  charge  of  servant  at 
time;  names  of  other  employees 
assisting  injured  servant;  how 
many  other  employees  were  due 
in  room  at  time  and  absent 
therefrom,  or  how  many  present 
at  the  time  of  the  accident 
Shaver  v.  Grendel  Mills,        430 

11.  In  action  by  a  stockholder 
against  the  president  and  direc- 
tors of  a  bank  for  negligence  in 
conducting  the  aflFairs  of  the 
bank,  it  is  not  necessary  to  allege 
what  loss  was  occasioned  by  a 
special  act  of  negligence  of  a 
particular  officer,  or  who  was  on 
the  managing  board  at  the  time 
of  a  special  loss,  or  to  allege  all 
the  losses  complained  of,  as  the 
object  of  the  accounting  is  to 
ascertain  what  act  each  officer  is 
chargeable  with  and  the  propor- 
tion m  which  each  is  liable.  Sig- 
wald  v.  Bank,  473 

13.  Indictment  for  arson  may  be 
prosecuted  against  one  who  has 
burned  a  bam,  alleging  it  to  be 
the  property  of  a  purchaser  of  a 
tract  of  land,  who  has  received 
only  bond  for  title,  but  who  has 
been  put  in  possession  of  the 
land  by  the  vendor  and  of  the 
bam  by  him  who  had  rented  it 
for  the  year.    State  v.  Perry,  551 


14.  Partial  or  total  ^lure  of  con- 
sideration of  notes  for  purchase 
money  of  goods  may  be  shown 
against  original  payee  without 
alleging  fraud,  but  a  purchaser 
waives  the  right  to  set  up  such 
failure  by  accepting  the  goods 
and  giving  notes  without  com- 
plaint of  their  quality.  Rouse  v. 
Sarratt,  575 

PRACTICE. 

1.  In  a  proceeding  to  marshal] 
assets  and  call  in  creditors,  after 
all  parties,  have  been  heard; 
report  made  purporting  to  cover 
all  claims ;  no  exceptions  filed ;  a 
creditor  then  makin|:  application 
to  have  his  claim  mcreased  or 
amended  should  make  some 
showing  of  excusable  neglect,  in- 
advertence or  surprise,  and  all 
other  parties  in  interest  should 
be  given  an  opportunity  to  be 
heard.    Wardlaw  v.  Oil  Mill,  368 

PRESUMPTIONS. 

1.  Injury  to  passenger  is  presump- 
tion of  negligence.  See  Rail- 
roads, 6. 

2.  The  presumption  that  drawer 
knows  the  signature  of  drawee 
of  draft  is  conclusive  only  where 
the  party  receiving  money  has 
contributed  in  no  way  to  the  suc- 
cess of  the  fraud  or  the  mistake 
of  fact  upon  which  payment  was 
made.    Ford  v.  Bank,  180 

3.  Presumption  that  a  foreign  B. 
&  L.  contract  is  solvable  under 
the  laws  of  the  State  in  which  it 
is  made  payable,  may  be  rebutted 
by  other  evidence.  Facts  here 
that  under  the  by-laws  of  the 
foreign  association  a  local  branch 
was  organized  in  this  State, 
which  was  the  representative  of 
the  association,  passed  on  securi- 
ties, collected  dues  and  interest, 
received  applications  for  loans, 
passed  all  securities,  and  to 
whose  treasurer  the  dues  and 
interest  were  paid  in  this  case 
as  the  representative  of  the  asso- 
ciation, held  to  rebut  the  pre- 
sumption that  the  bond  and 
mortgage  sued  on  were  a  Vir- 
ginia contract  because  payable  in 
city  of  Richmond  and  loan  paid 
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by   check   on    Richmond.    Gal- 
Uttey  V.  Strickland,  394 

4.  There  being  direct  evidence  that 
a  second  marriage  was  legally 
solemnized,  there  is  no  reason  to 
resort  to  presumption  in  favor 
of  its  validity.  There  is  no  pre- 
sumption that  a  former  marriage 
solemnized  in  due  form  was  ille- 
gal at  time  of  performance. 
Hallutns  v.  Hallums,  407 

PRINCIPAL  AND  AGENT. 

1.  A  corporation  owning  a  railroad 
by  virtue  of  its  charter  cannot 
avoid  its  obligation  to  the  public 
as  a  chartered  railroad  by  turn- 
ing over  the  operation  of  its 
road  to  another,  and  it  will  be 
considered  as  operating  the  road 
through  the  other  as  its  agent. 
Harbert  v.  Ry.,  13 

2.  Declarations  of  insurance  agent 
contradictory  of  stipulations  in 
application,  charter  and  by-laws 
are  incompetent.  McGrath  v. 
Ins.  Co,,  69 

3.  A  witness  who  knows  another 
to  be  an  agent  of  a  corporation 
may  testify  to  the  fact.  Blowers 
V.  Ry.,  221 

4.  That  an  agent  after  a  certain 
time  employed  another  to  do  a 
certain  work  throws  light  on 
whether  he  had  authority  to  do 
it  previous  to  that  time.    Ihid. 

5.  There  being  evidence  tending  to 
show  acts  and  course  of  dealing 
by  agent  with  the  business  of  his 
principal,  it  is  proper  to  submit 
to  jury  scope  of  agency,  and  any 
knowledge  received  by  agent 
within  scope  of  his  agency  is  im- 
puted to  the  principal.    Ibid. 

6.  The  principle  that  an  agent  to 
whom  authority  is  delegated  can- 
not delegate  that  authority,  does 
not  applv  where  there  is  implied 
or  expressed  authority  in  the 
general  agent  to  employ  sub- 
agents,  and  this  authority  may 
be  inferred  from  the  nature  of 
the  duties  and  powers  committed 
to  the  general  agent.    Ibid. 

7.  That  one  has  an  office  in  freight 
depot  of  a  railway  company,  that 
he  collected  freight  charges  for 
company,  and  gjave  orders  to 
yardmaster  to  deliver  cars  at  dif- 
ferent points,  is  sufficient  to  ad- 


mit parol  notice  to  him  not  to 
deliver  freight  in  transit  as  bind- 
ing on  his  company.  Faust  v. 
Ry.,  360 

See  Telegraph  Companies,  1. 

PRIVILEGED  COMMUNICA- 
TIONS. 

1.  Contract  between  attorney  and 
client  is  not.    See  Contracts,  1. 

PRIVY. 

1.  Purchaser  of  a  purchaser  of  in- 
terest of  one  co-tenant,  the  first 
purchase    being    made    during 

? tendency  of  suit  of  all  co-tenants 
or  possession  against  a  party  in 
possession,  is  not  a  privy  to  any 
party  to  such  suit  Williams  v. 
Jones,  258 

PROBATE. 

1.  Of  deeds.    See  Deeds,  1. 

PROBATE  COURT. 

1.  After  introduction  of  record  of 
probate  court  granting  adminis- 
tration, it  is  fiot  proper  to  ask 
administrator  on  cross-examina- 
tion if  he  had  been  sworn  in. 
Nickles  V.  Ry.,  102 

2.  Probate  of  will  in  probate  court 
is  a  law  case,  and  findings  by 
Circuit  Judge  on  appeal  from 
probate  court  in  such  case  are 
not  reviewable  here.  Solomon's 
Estate,  189 

3.  Decree  in  probate  court  adjudg- 
ing amount  due  devisee  is  bind- 
ing on  administrator  of  executor 
in  suit  by  administrator  of  de- 
visee.   Carlisle  v.  Farrow,      527 

PUBLIC  SCHOOLS. 

1.  Furnishing  text-books  for.  See 
State  Board  of  Education. 

PUNITIVE  DAMAGES. 
See  Damages,  1,  2,  3,  8,  9,  12. 

PURCHASER  FOR  VALUE 
WITHOUT  NOTICE. 

1.  Finding  that  purchaser  of  land 
after  record  of  mortgage  from 
vendor  who  purchased  after  exe- 
cution of  mortgage,  but  before 
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its  record,  without  notice  of 
mortgage  at  execution  sale, 
based  on  debt  contracted  before 
mortgage  was  executed,  is  a  pur- 
chaser without  notice  of  the 
mortgage  affirmed.  The  facts 
that  one  claiming  title  to  land 
through  purchase  at  sheriff's 
sale,  who  after  pajring  purchase 
price,  requested  title  to  be  made 
to  another  whom  he  held  out  as 
owner  and  himself  as  agent,  and 
telling  purchaser  he  had  no  in- 
terest; consideration  paid  at 
sheriff's  sale  being  small,  will 
not  put  purchaser  on  inquiry  of 
equitable  title.  Williams  v. 
Jones,  258 

QUANTUM  MERUIT. 

1.  If  a  mail  messenger  perform 
service  of  transfer  clerl^  which 
is  the  duty  of  the  railroad  com- 
pany, and  it  had  knowledge  of 
the  mistake,  and  received  benefit 
of  his  services,  it  cannot  escape 
liability  to  him  for  the  services 
because  he  thought  he  was  doing 
the  work  for  the  government. 
Blowers  v.  Ry,,  221 

QUASHING  INDICTMENT. 
See  Indictment,  1. 

RAILROAD  COMMISSIONERS 

1.  This  Court  will  not  review  find- 
ings of  fact  by  the  railroad  com- 
mission after  notice  and  hearing, 
in  absence  of  allegations  charg- 
ing fraud  or  other  grounds  for 
setting  aside  the  adjudication. 
R.  R.  Com.  V.  R.  R.,  80 

2.  The  railroad  commissioners 
having  determined  that  the  ac- 
commodations furnished  by  an 
interstate  railroad  company  to 
the  citizens  at  a  point  in  this 
State  are  inadequate,  its  order 
requiring  the  company  to  stop 
two  of  its  interstate  passenger 
trains  at  such  point  on  flag,  is 
not  a  burden  on  interstate  com- 
merce, but  the  writ  issued  to  re- 
quire the  company  to  obey  the 
order  of  the  commissioners  gives 
the  company  the  alternative  right 
to  provide  facilities  at  such  point 
substantially  the  same  as  would 


be    afforded    by    stopping    the 
trains  in  question.    Ibid, 

RAILROADS. 

1.  A  corporation  owning  a  railroad 
by  virtue  of  a  charter  cannot 
avoid  its  obligation  to  the  public 
as  a  chartered  railroad  by  turn- 
ing over  the  operation  of  its 
road  to  another,  and  it  will  be 
considered  as  operating  the  road 
through  the  other  as  its  agent 
Harbert  v.  Ry.,  13 

2.  The  railroad  conmiissioners 
having  determined  that  the  ac- 
commodations furnished  by  an 
interstate  railroad  company  to 
the  citizens  at  a  point  in  this 
State  are  inadequate,  its  order 
requiring  the  company  to  stop 
two  of  its  interstate  passenger 
trains  at  such  point  on  flag,  is 
not  a  burden  on  interstate  com- 
merce, but  the  writ  issued  to  re- 
quire the  company  to  obey  the 
order  of  the  commissioners  gives 
the  company  the  alternative  right 
to  provide  facilities  at  such  point 
substantially  the  same  as  would 
be  afforded  by  stopping  the 
trains  in  question.  R,  R.  Com, 
V.  R.  R.,  80 

3.  A  railroad  company  in  the  con- 
struction of  its  roadbed  is  bound 
to  use  the  highest  degree  of  skill 
and  care  as  incident  to  traffic,  as 
an  incident  to  the  protection  of 
passengers,  and  to  provide 
against  any  construction  that 
may  reasonably  be  expected  to 
happen.    Cain  v.  R,  R.,  89 

4.  It  is  competent  to  ask  a  witness 
if  the  railroad  company  had  set- 
tled with  him  for  injuries  re- 
ceived in  a  certain  wreck  in  suit 
for  negligent  killing  of  another 
in  same  wreck.    Nickles  v.  Ry., 

102 

5.  Whether  the  wife  is  transported 
on  a  free  pass  is  properly  sub- 
mitted to  the  jury,  where  the 
husband  agreed  to  go  to  a  cer- 
tain point  to  testify  for  the  rail- 
road company  on  condition  that 
the  company  furnish  transporta- 
tion for  his  wife  also,  and  if  the 
jury  finds  the  pass  was  issued 
for  a  consideration,  the  company 
is  not  relieved  of  liability  for 
negligent  killing  of  the  wife  by 


Digitized  by  VjOOQIC 


INDEX. 


619 


a  stipulation  to  that  effect  on 
back  of  pass,  and  the  foct  of 
valuable  consideration  for  the 
pass  may  be  shown  by  parol. 
Ibid. 

6.  A  railroad  company  is  not  an 
insurer  of  the  lives  of  its  pas- 
sengers, but  it  is  required  to 
exercise  the  highest  degree  of 
reasonable  care  for  their  safety, 
and  injury  to  a  passenger  is 
prima  facie  evidence   of  negli- 

?:ence.  The  company  is  liable 
or  injuries  to  passenger  caused 
by  unsound  or  rotten  timber  in  a 
trestle  or  any  defect  therein. 
Ibid, 

7.  That  a  railroad  company  fur- 
nished its  road  and  ran  its 
trains  and  inspected  its  trestles 
in  the  customary  manner  which 
is  generally  found  and  believed 
to  be  safe  and  prudent  is  not  the 
test  of  negligence,  but  such  evi- 
dence should  go  to  the  jury,  with 
the  other  evidence  on  question 
of  due  care.    Ibid. 

8.  If  appellant  desired  the  Court  to 
instruct  the  jury  what  o£Bcers 
should  have  Imowledge  of  defect 
in  roadbed,  and  what  length  of 
time  such  knowledge  should 
have  been  in  possession  of  such 
officers,  it  should  have  so  re- 
quested.   Brickman  v.  Ry.,    306 

9.  A  railroad  corporation  having 
obtained  a  charter  from  the 
State  is  liable  to  a  passenger  for 
damages  caused  by  indignities 
suffered  from  a  fellow-passenger 
on  cars  operated  on  such  road 
by  a  lessee  company.  Franklin 
v.  Ry.,  332 

10.  That  one  has  an  office  in 
freight  depot  of  a  railway  com- 
pany, that  he  collected  freight 
charges  for  company,  and  gave 
orders  to  yardmaster  to  deliver 
cars  at  different  points,  is  suffi- 
cient to  admit  parol  notice  to 
him  not  to  deliver  freight  in 
transit  as  binding  on  his  com- 
pany.   Faust  V.  Ry.,  360 

See  Carriers.    Deeds,  4. 

REAL  PROPERTY. 

1.  There  being  evidence  to  support 
the  allegation  that  a  lease  was 
obtained  by  fraudulent  represen- 
tations, it  was  not  error  to  refuse 


a  new  trial.    Newell  v.  Taylor,  8 

2.  Evidence  of  parol  contract  for 
rent  of  land  for  several  years  is. 
admissible  to  show  that  party  in 
possession  was  holding  under 
bona  fide  claim  of  right  and  not 
liable  for  punitive  damages. 
Ibid. 

3.  Letters  of  defendant  grantee  in 
connection  with  the  several 
deeds ;  parol  evidence  of  the  suc- 
cessive possessions  and  admis- 
sions of  those  who  held  succes- 
sively, were  evidence  sufficient 
to  justify  the  Court  in  not  grant- 
ing nonsuit,  on  ground  of  total 
failure  of  proof  of  locus  in  quo, 
McCreary  v.  Coggeshall,  42 

4.  New  trial  as  to  both  defendants 
was  properly  refused,  because  the 
evidence  establishing  title 
against  the  one  presumptively 
showed  title  out  of  the  other, 
although  he  claimed  from  a  dif- 
ferent source.    Ibid. 

5.  Heir  and  ancestor  may  tack  to 
make  possession  for  ten  years. 
Brucke  v.  Hubbard,  144 
See  Deeds,  4.    Subrogation.  1. 

RECEIPTS. 

1.  When  credit  indorsed  on  bond 
is  stronger  than  receipt.  See 
Payment,  2. 

RECORDS. 

1.  Of  probate  court  as  to  adminis- 
tration cannot  be  explained  by 
parol.    See  Evidence,  12. 

2.  Record  of  deed  may  be  put  in 
evidence  when.  See  Evidence,  19. 

3.  Of  hospital  as  evidence.  See 
Evidence,  31. 

REFRESHING  MEMORY. 
See  Evidence,  31. 

REHEARING. 

1.  Granted.  McCreary  v.  Cogges- 
hall, 42 

2.  Refused. 

R.  R.  Com.  v.  R.  R.,  80 

Campbell  v.  Tel.  Co.,  300 

Brickman  v.  Ry.,  306 

Wardlaw  v.  Oil  Co.,  368 

Sullivan  v.  Ry.,  377 

RENTS. 
See  Deeds,  4.    Wills,  2. 
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REPLY. 
See  Evidence,  1,  7. 

RES  GESTAE. 
See  Evidence,  6. 

ROADS. 
See  Highways. 

SAFE  CRACKERS. 
See  Constitution,  4. 

SECOND  ACTION. 
See  Costs,  2. 

SECURITY. 

1.  A  pledgor  of  collateral  security 
for  valuable  consideration  to 
secure  the  payment  of  three 
separate  debts  of  another  upon 
payment  by  pledgor  of  the  two 
first,  cannot  require  pledgee  to 
surrender  amount  of  collateral 
equal  to  amount  paid  on  the  two 
debts  and  apply  balance  to  pay- 
ment of  third  debt,  but  pledgee 
may  aoply  all  collateral  security 
to  the  third  debt.  The  contract 
of  assignment  in  this  case  held 
not  to  give  the  pledgor  the  right 
to  make  this  demand.  Ex  parte 
Powell,  193 

SELLING  PROPERTY  UNDER 
LIEN. 

1.  Jury  may  infer  from  delivery 
by  renter  to  landlord  of  cotton 
under  two  liens,  and  application 
by  him  of  balance  after  paying 
rent  to  open  account,  that  it  was 
so  applied  by  landlord  as  agent 
of  renter  and  at  his  request,  and 
may  convict  of  selling  property 
under  lien.     State  v.  Pinckney, 

445 

2.  Jurisdiction  of  magistrate  of 
selling  property  under  lien  is  de- 
termined by  value  of  property 
sold  and  not  by  amount  of  lien 
debt    Ibid. 

3.  The  contract  in  question  in  the 
light  of  the  circumstances  sur- 
rounding the  transaction  con- 
strued to  be  a  mortgage,  and 
under  evidence  defendant  could 


be  convicted  of  selling  property 
under  lien  by  taking  mortgaged 
property  to  a  foreign  State  and 
pawning  it  State  y.Haynes,  451 
4.  Removal  of  mortgaged  property 
from  the  State  with  the  purpose 
or  necessary  effect  of  defeating 
the  mortgage  lien  is  such  dis- 
posal of  property  as  falls  within 
the  meaning  of  the  Criminal 
Code  against  selling  property 
under  mortgage  or  lien.    Ibid, 

SET  OFF. 
See  Subrogation. 

SILENCE. 

1.  By  one  when  accused  of  crime. 
See  Evidence,  37. 

SPECIAL  DAMAGES. 
See  Damages,  6. 

STATE   BOARD   OF  EDUCA- 
TION. 

1.  The  State  Board  of  Education 
may  provide  by  contract  with 
publishers  of  school  text-books 
to  maintain  at  the  State  capital 
a  central  wholesale  depository 
from  which  its  agencies  and  the 
county  depositories  may  be  sup- 
plied at  a  discount  of  not  less 
than  ten  per  cent.  Duncan  v. 
Board,  560 

2.  If  State  Board  of  Education 
have  acted  without  warrant  of 
law  in  providing  a  central  de- 
pository for  text-books,  the 
injury  would  be  common  to  the 
tax-payers  of  the  State,  and 
remedy  would  be  suit  by  State 
and  not  proceeding  for  injunc- 
tion by  individual  tax-payer. 
Ibid. 

3.  Court  of  equity  will  not  restrain 
acts  of  State  Board  of  Educa- 
tion at  instance  of  individual 
tax-payer,  where  his  interest  is 
small  and  where  its  plans  have 
been  undertaken  and  carried 
almost  to  completion,  except 
upon  the  clearest  showing  that 
the  board  has  transcended  its 
statutory  powers.    Ibid. 

STATUTES. 

1.  Court  cannot  declare  a  statute 
void  because  (1)  lines  of  tcrri- 
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tory  described  as  exempted  from 
a  certain  law  is  not  clearly  de- 
fined; (2)  it  contains  no  ade- 
quate and  effective  remedy  for 
carrying  out  its  provisions ;  (3) 
consequences  of  act  are  against 
common  right  and  reason. 
Brown  v.  Tharpe,  207 

STATUTES  AT  LARGE. 

21  Stat,  360,  construed  in  Brown 

V.  Tharpe,  207 

24  Stat,  396.  held  constitutional, 

in  State  v.  O'Day,  448 

STOCK  LAW. 

See  Constitution,  2. 

STOPPAGE  IN  TRANSIT. 

See  Carrier,  2,  3. 

STREETS. 

1.  Damages  from  altering  grade. 
See  Municipal  Corporations,  2, 3. 

STRIKING  OUT  ALLEGA- 
TIONS. 

1.  Order  refusing,  is  not  appeal- 
able.   See  Appeals,  1. 

SUBROGATION. 

1.  Where  a  mother  takes  a  deed  to 
herself  and  children  in  fee,  and 
gives  her  individual  bond  and 
mortgage  on  all  the  land  to  se- 
cure the  purchase  money,  and 
then  sells  to  another,  giving  her 
individual  deed  purporting  to 
convey  the  entire  fee,  her  pur- 
chaser assuming  her  bond  as 
part  of  purchase  money,  and 
having  paid  it,  is  not  entitled  to 
subrogation  to  rights  of  original 
mortgagee  as  against  rights  of 
children.  Nor  can  such  pur- 
chaser set  off  against  interest  of 
children  their  pro  rata  share  of 
the  purchase  money  paid  the 
mother  more  than  the  said  bond 
represented  by  bond  and  mort- 
gage executed  to  her  and  paid  to 
her  assignee.  Coleman  v.  Cole- 
man, 567 

2.  Party  cannot  derive  any  benefit 
from  subrogation  to  rights  of 
mortgagee  in  a  mortgage  barred 
by  statute  of  limitations.    Ibid, 


SUNDAY. 

1.  Violation  of  Sunday  laws  by 
machines  automatically  vending 
wares.  See  Criminal  Code,  1. 
License,  1. 

SURETY. 

1.  Where  the  right  to  insure  a 
stodc  of  eoods  is  absolutely  in 
control  of  the  debtor  owner,  he 
nor  the  surety  has  any  right  to 
require  creditor  to  accept  certain 
policies,  nor  was  the  debtor 
under  any  obligation  to  cancel 
policies  on  advice  of  creditor. 
Rouss  V.  King,  251 

2.  If  creditor  assumes  responsi- 
bility of  advising  debtor  as  to 
insurance  of  stock  of  goods  and 
provides  policies  with  acquies- 
cence of  debtor,  he  becomes  trus- 
tee of  insured  charged  with 
exercise  of  reasonable  diligence, 
but  his  responsibility  to  the 
surety  ends  as  soon  as  he  gives 
the  debtor  the  information  he 
has  as  to  solvency  of  insurer  and 
offers  to  follow  his  instructions. 
Ibid. 

3.  The  surety  to  contract  for  sale 
of  goods  to  "J.  B.  King,  of 
Bishopville,"  is  not  relieved  be- 
cause of  removal  of  business  to 
another  town,  because  those 
words  are  mere  descriptio  per- 
sonam   Ibid. 

SURREBUTTAL. 

1.  When  evidence  in,  admissible. 
See  Evidence,  1. 

TAXATION. 

1.  Legislature  may  tax  municipal 
corporation  to  pay  bond  debts 
after  abolition  of  corporation. 
See  Municipal  Corporations,  1. 

TELEGRAPH  COMPANIES. 

1.  If  the  sender  of  a  telegram 
transmit  it  by  another,  not  con- 
nected with  the  telegraph  com- 
pany, by  telephone  to  the 
telegraph  company,  and  the  tele- 
graph company  transmit  the  re- 
ply message  to  the  person  by 
whom  the  sender  forwarded  the 
first   message,    the   company    is 
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not  liable  to  the  sender  for  puni- 
tive damages  for  non-delivery  of 
the  replv  message  to  addressee. 
Murray  v.  Tel.  Co,,  64 

2.  Under  the  stipulations  on  the 
back  of  a  telegram,  "messages 
will  be  delivered  free  within  the 
established  free  delivery  limits 
of  the  terminal  office.  For  de- 
livery at  a  greater  distance  a 
special  charge  will  be  made  to 
cover  cost  of  delivery/'  it  is  the 
duty  of  the  company  to  deliver 
the  message  to  one  outside  the 
free  delivery  limits,  if,  upon  no- 
tice, the  sender  pays  for  such 
delivery:  Provided,  The  sendee 
lives  within  a  reasonable  distance 
from  the  office  of  delivery. 
Campbell  v.  Tel.  Co.,  300 

3.  A  message  addressed  to  P., 
"Come  at  once.  Your  baby  is 
dead,"  signed  S.,  does  not  give 
notice  to  the  company  that  the 
wife  of  P.  has  any  beneficial 
interest  in  the  message.  That 
the  carrier's  agent  after  sending 
this  message  had  a  conversation 
with  S.  when  sending  another 
message  to  P.,  from  which  he 
learned  that  the  wife  of  P.  had 
an  interest  in  the  message,  does 
not  give  it  such  notice  at  time 
of  transmitting  first  message. 
Poteet  V.  Tel.  Co.,  491 

4.  A  telegraph  company  is  not  lia- 
ble in  tort  to  every  one  suflFering 
by  failure  to  deliver  a  messag:e, 
but  only  to  those  for  whom  or  in 
whose  behalf  or  interest  it  has 
undertaken  to  transmit  it.    Ibid. 

5.  That  a  telegram  was  promptly 
carried  to  home  of  addressee  on 
Sunday,  who  was  away;  that 
messenger  left  no  notice,  went 
out  of  city  after  returning  mes- 
sage to  office;  that  addressee 
was  notified  of  attempt  to  de- 
liver by  his  neighbors  and  im- 
mediately sought  the  messenger, 
and  upon  going  to  home  of 
superintendent,  he  went  with 
him  to  office  and  delivered  the 
message  after  office  hours;  that 
no  notice  was  given  to  sender 
of  failure  to  deliver,  there  being 
no  evidence  that  sender  could 
have  communicated  with  ad- 
dressee in  time  in  any  other 
ways;  do  not  show  that  suffer- 
ing caused  to  wife  by  not  hav- 


ing her  husband  with  her  in  ' 
strange  city  at  time  of  prepara- 
tion of  body  of  their  dead  infant 
for  carriage  home  was  caused 
by  wanton  and  wilful  failure  of 
carrier  to  deliver  message.    Ibid. 

.  TEXT-BOOKS. 

See  State  Board  of  Bducation. 

TITLE. 

See  Real  Property,  3,  4. 

TORT. 

1.  A  telegraph  company  is  not 
liable  in  tort  to  every  one  suffer- 
ing by  failure  to  deliver  a  mes- 
sage, but  only  to  those  for  whom 
or  in  whose  behalf  or  interest  it 
has  undertaken  to  transmit  it. 
Poteet  V.  Tel.  Co.,  491 

TOWNSHIPS. 

1.  Abolition  of  corporation  does 
not  relieve  of  existing  bond 
debts.    See  Constitution,  5. 

TRACKS. 

See  Evidence,  33. 

TRANSACTIONS  WITH 

DECEDENT. 

See  Evidence,  6,  17. 

TRUSTS. 
1.  Express  trust  in  personalty  may 
be  shown  by  parol.    Pearlstine  v. 
Ins,  Co.,  246 

VENUE. 
1.  Judge  at  chambers  has  no 
power  to  grant  change  of  venue 
on  ground  that  ends  of  justice 
would  be  thereby  promoted. 
Castles  V.  Lancaster  Co.,  512 
See  Waiver,  1.    Magistrate,  4. 

VERDICT. 

1.  Failure  to  prove  one  of  several 
acts  of  negligence  alleged  in  a 
complaint  does  not  furnish 
ground  for  nonsuit  or  for  direc- 
tion of  verdict  for  defendant 
Cain  V.  R.  R.,  90 

2.  There  being  no  evidence  to  sup- 
port objection  that  verdict  was 
a  quotient  one,  refusal  of  motion 
for  new  trial  on  that  ground  will 
not  be  reviewed.    Ibul. 

3.  A  verdict  in  favor  of  two  of 
several  plaintiflFs  suing  for  pos- 
session of  one-half  of  tract  of 
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land  is  not  a  finding  that  title  to 
the  other  half  is  in  the  defend- 
ant.   Williams  v.  Jones,         258 

WAIVER. 

1.  A  domestic  insurance  corpora- 
tion cannot  be  sued  in  a  county 
in  which  it  has  issued  a  policy 
unless  it  has  an  agent  in  such 
county.  This  jurisdiction  of  the 
Court  is  of  the  subject  matter, 
and  right  to  change  of  venue  is 
not  waived  by  answer  to  the 
merits.    Nixon  v.  Ins.  Co.,    438 

2.  Partial  or  total  failure  of  con- 
sideration of  notes  for  purchase 
money  of  goods  may  be  shown 
against  original  payee  without 
alleging  fraud,  but  a  purchaser 
waives  the  right  to  set  up  such 
failure  by  accepting  the  goods 
and  giving  notes  without  com- 
plaint of  their  quality.  Rouse  v. 
Sarratt,  575 

WANTONNESS. 

1.  The  terms  "wanton  negligence" 
imply  both  wantonness  and 
negligence,  but  the  phrase  is  not 
commended.  Campbell  v.  Tel. 
Co.,  3^ 

2.  Jury  may  infer  wantonness 
from  conscious  failure  to  observe 
due  care.    Sullivan  v.  Ry.,      377 

WILLS. 

1.  Probate  of  will  in  probate  court 
is  law  case  and  findings  on  ap- 
peal from  Circuit  Court  are  not 
reviewable.     Solomon's    Estate, 

189 

2.  Where  a  will  provides,  after  the 
falling  in  of  a  life  estate,  "the 
land  shall  belong  to  my  son  A.  by 
the  same  being  valued  by  three 
impartial  and  disinterested  men," 
and  he  "shall  pay  to  my  daughter 
B.  one-half  the  valuation  in  full 
for  her  share,"  upon  appraise- 
ment the  son  takes  entire  title 
to  the  land,  is  not  liable  for 
rents,  but  the  land  being  agricul- 
tural land  and  he  having  taken 
possession  upon  death  of  life 
tenant  in  August,  is  liable  for 
interest  from  beginning  of  next 
calendar  year.  The  valuation 
should  be  ascertained  by  ap- 
praisement and  not  by  sale. 
Bowen  v.  True,  480 


3.  Under  a  will  devising  a  tract  of 
land  "to  be  reserved  from  sale 
during  the  natural  life  of  my 
wife  Elizabeth  for  a  home  and 
for  the  support  of  my  wife  and 
children  *  *  *  and  at  her  death 
the  above  named  tract  of  land  to 
be  sold  by  my  executors  and  to 
be  equally  divided  between  my 

•  wife  and  children,"  the  children 
during  life  of  widow  and  with 
her  consent  may  partition  the 
land  among  them,  and  the  ven- 
dee of  one  child  accepting  the 
part  allotted  to  her  and  taking 
deed  from  her  mother  is  entitled 
to  immediate  possession,  and  such 
child  is  estopped  by  the  parti- 
tion agreement  from  objecting  to 
a  vendee  of  the  mother  taking 
possession  of  the  portion  allotted 
to  another  child.  Gibson  v.  Pul- 
ler, 535 

See  Limitations  of  Estates,  1,  2. 

WITNESS. 

1.  It  is  not  reversible  error  to  per- 
mit a  witness  impeached  by  con- 
trary statement  without  notice, 
where  the  impeaching  evidence 
had  been  taken  before  trial,  but 
the  rule  of  giving  notice  com- 
mended.   Newell  V.  Taylor,      8 

2.  Under  indictment  for  shooting 
another,  where  defense  testifies 
that  shooting  was  done  because 
of  attempt  of  prosecutor  to 
seduce  his  sister,  upon  denial 
prosecutor  should  not  be  contra- 
dicted, as  it  is  immaterial  mat- 
ter.   State  V.  Jones,  456 

3.  Must  answer  what  questions  be- 
fore a  legislative  committee  as 
to  State  Dispensary.  See  Con- 
tempt, 1. 

WORDS  AND  PHRASES. 

1.  The  terms  "wanton  negligence" 
imply  both  wantonness  and 
negligence,  but  the  phrase  is  not 
commended.  Campbell  v.  Tel. 
Co.,  300 

WRITINGS. 

1.  Proof  of  ancient  documents. 
See  Evidence,  4. 

2.  Contradiction  of  terms  of  free 
pass  by  parol.    See  Evidence,  11. 

3.  Refreshing  memory  by.  See 
Evidence,  31. 
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